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Note  by  the  reporter. 


^HE  B-EPORTER,  ill  presenting  his  first  volume  to  the  Pro-* 
fession,  whilst  he  believes  that  it  will  compare  favorably  with 
any  of  its  predecessors,  regrets  that  it  contains  many  typo- 
graphical errors.  In  its  publication,  both  he  and  his  pubhsh- 
ers  have  labored  under  many  disadvantages,  which  they  will 
not  be  subjected  to  for  the  future.  The  succeeding  volumes 
will  be  printed  on  a  power  press,  and  the  Reporter  confidently 
hopes,  by  the  closer  personal  supervision  which  his  contem-^ 
plated  removal  to  Montgomery  will  enable  him  to  bestow  on 
the  proof-sheets,  aided  by  the  past  experience  of  his  publish'* 
ers,  and  their  increasing  familiarity  with  the  hand-writing  of 
the  Judges,  to  place  the  Alabama  Reports,  in*  point  of  typo- 
graphical execution,  on  a  level  with  the  best  publications  of 
the  countryi 
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CASES  ARGUED  AND  DETERMINED 


JANUARY  TERM,  1849. 


PERKINS  vs.  MOORE,  Judge,  use,  &c. 

1.  A  legatee  or  distributee  of  an  estate,  after  a  decree  in  the  Orphans' 
Ceurt,  on  final  settlement,  for  the  sum  ascertained  to  be  due  him,  may 
maintain  an  action  on  the  administration  bond  against  the  executor  or 
administrator  and  his  sureties. 

2.  A  declaration  on  an  administration  bond,  after  final  decree  in  the  Or- 
phans' Court  against  the  executor,  which  avers  the  bequest,  the  ren- 
dition of  the  final  decree  in  favor  of  the  plaintiflf,  and  the  refusal  of  the 
executor  to  pay,  is  sufficient. 

3.  A  plea  of  former  recovery,  which  discloses  the  fact  that  the  former 
judgment  was  not  a  judgment  on  the  merits,  is  bad  on  demurrer. 

4.  The  Judge  of  a  County  Court  cannot  sue,  in  his  own  name  alone,  on 
the  bond  of  an  executor  or  administrator.  The  suit  must  be  in  his 
name  for  the  use  of  the  person  aggrieved. 

6.  Where  a  testator  makes  a  pecuniary  bequest,  with  the  direction,  that 
it  "be  kept  and  loaned  out  upon  interest  by  my  executors,"  until  the 
happening  of  a  certain  event,  then  to  be  divided  between  the  legatees, 
the  executors  will  be  considered  as  holding  the  fund  as  executors,  and 
not  as  trustees: 

6.  An  executor  will  be  presumed  to  hold  a  legacy  as  executor,  unless  it 
clearly  appears  from  the  will,  that  the  testator  intended  that  he  should 
hold  in  a  different  capacity. 

7.  If  an  executor,  invested  by  the  will  with  power  over  a  legacy,  as  trus- 
tee, and  not  as  executor,  comes  into  poBsession  of  it  in  his  representa- 
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tive  capacity,  his  election  afterwards  to  hold  it  as  trustee  must  be  man- 
ifested by  some  plain  and  unequivocal  act,  indicating  such  intention. 
8.  The  decree  of  an  Orphans'  Couit  against  an  executor  or  administra- 
tor on  final  settlement,  in  the  absence  of  fraud,  is  conclusive  both  as 
to  him  and  his  securities. 

Error  to  the  Circuit  Court  of  Tuskaioosa  County.  Tried 
before  Hon.  John  D.  Phelan. 

Debt  by  the  defendant  against  the  plaintiff  in  error.  The 
declaration  alleges,  that  the  plaintiff  in  error,  Avith  Edward 
B.  Elliott,  Thompson  Windham,  Enoch  Elliott  and  William 
Y.  Glover,  executed  their  writing  obligatory  as  follows : 
"  Know  all  men  by  these  presents  that  we,  Edward  B.  Elliott 
and  Thompson  Windham,  as  executors  of  John  Spencer, 
Hardin  Perkins  and  Enoch  Elliott,  as  securities  for  Edward 
B.  Elliott,  and  John  Cummins  and  William  Y.  Glover,  as 
securities  for  Thompson  Windham,,  are  keld  and  firmly  bound 
unto  Hume  R.  Field,  Judge  of  the  County  Court  of  Tuska- 
ioosa County,  and  his  successors  in  office,  in  the  penal  sum 
of  thirty  thousand  dollars ;  to  the  payment  of  which  they  bind 
themselves,  their  heirs,  executors  and  administrators ;  sealed 
and  dated  the  24th  day  of  January,  1827.  Now  the  condition 
of  the  above  bond  is  such,  that  whereas  the  above  bounden 
Edward  B.  Elliott  and  Thompson  Windham,  have  been  duly 
appointed  executors  of  the  last  will  and  testament  of  John 
Spencer,  deceased :  Now,  if  they  shall  well  and  truly  per- 
form all  the  duties  that  are,  or  may  by  law  be  required  of 
them,  then  the  above  bond  to  be  void,  otherAvise  to  remain  in 
full  force  and  effect." 

The  declaration  avers,  that  John  Spencer  duly  made  his 
last  will  and  testament,  which  Avas  admitted  to  probate  after  his 
death;  that  EdAvard  B.  Elliott  and  Thompson  Windham,  Avrth 
one  Marr,  Avere  appointed  executors  thereof,  and  that  letters 
testamentary  Avere  duly  issued  to  said  EdAvard  B.  Elliott  and 
Thompson  Windham,  Avho  gave  the  bond  refered  to,  and 
took  upon  themselves  the  duties  of  executors.  It  also  avers, 
that  the  testator,  by  his  last  Avill,  amongst  other  legacies,  gave 
to  his  tAvo  grand-children,  Henry  W.  Spencer  and  Sarah  Jane 
Spencer,  who  has  since  intermarried  Avith  one  Massey,  for 
Avkose  use  this  suit  is  brought,  one-eighth  part  of  the  resi- 
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due  of  his  estate,  to  be  kept  and  lent  out  by  his  executors, 
until  the  said  Henry  W.  Spencer,  or  the  said  Sarah  Jane, 
should  marry  or  become  of  age,  and  then  to  be  equally  divid- 
ed between  them.  It  further  avers,  that  afterwards,  on  the 
14th  day  of  January  1831,  a  final  setdement  and  distribution 
of  the  estate  of  the  testator,  was  had  in  the  Orphans'  Court  of 
Tuskaloosa  county,  and  that  on  said  settlement  it  was  ordered 
and  decreed,  that  Edward  B.  Elliott,  executor  as  aforesaid, 
pay  to  Sarah  J.  Spencer  567  97-100  dollars,  as  by  the  re- 
cord of  said  final  setdement  and  decree  remaining  on  file  will 
more  fully  and  at  large  appear.  The  declaration  further  avers, 
that  a  large  amount  of  assets  came  to  the  hands  of  the -execu- 
tors, more  than  sufficient  to  satisfy  said  decree,  and  which 
were  liable  to  pay  the  same,  but  that  said  Edward  B.  Elliott 
had  failed  to  pay  said  sum  of  money,  named  in  said  decree, 
and  had  removed  from  the  State  to  parts  unknown — whereby 
the  defendant  had  become  liable,  &c. 

To  this  declaration  there  was  a  demurrer  which  was  over- 
ruled, and  the  defendant  then  craved  oyer  of  the  bond,  and 
filed  twelve  pleas,  which  were  demurred  to  and  the  demurrers 
sustained.  The  pleas,  so  far  as  it  is  necessary  to  notice  them, 
are  set  out  in  the  opinion  of  the  court.  The  several  rulings 
Hof  the  court  are  assigned  as  error. 

•Porter,  for  plaintiff  in  error. 

1.  The  allegation  of  money,  ascertained  by  decree  to  be 
due  by  the  administrator  to  the  distributee,  is  not  a  sufficient 
breach.     Mitchell  v.  Connolly,  1  Bail.  203. 

2.  Suit  cannot  be  sustained  against  sureties  of  an  executor 
on  the  bond,  at  the  suit  of  the  distributee,  without  a  judgment 
against  the  administrator.     Jones  v.  Anderson,  4  McCord,  113. 

3.  A  legatee  cannot  recover  against  the  surety  a  sum  de- 
creed, unless  other  proceedings  be  had  as  evidence  of  waste 
of  assets  by  administrator,  which  should  have  been  applied  to 
the  legacy.  1  Lomax  on  Ex'ors,  179  ;  Taylor  v.  Stewart,  5 
CaU.  520 ;  Hairston  v.  Hughes,  3  Munf.  568. 

4.  The  declaration  should  have  avered  a  settlement,  and  a 
Bufficient  amount  of  assets  on  hand,  after  the  payment  of  all 
debts. 

•5.  A  devastavit  should  be  established,  either  by  decree,. or 
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by  a  separate  suit ;  and  a  refunding  bond  tendered.    3  How. 
M.  R.  257,  Carmichael  v.  Browder. 

6.  The  decree  set  out  here,  did  not  authorise  a  suit  on  the 
bond.  What  is  shewn  is  no  breach  of  it.  Vick  v.  House,  et 
al.  admV,  2  Howard,  M.  R.  617 ;  Judge,  &c.  v.  Phipps,  5 
Howard,  M.  R.  59. 

7.  The  court  unquestionably  erred  in  overruling  the  several 
pleas  of  defendant  The  pleas  are  good  in  themselves,  and 
the  court  could  not  say  on  the  issues  before  it,  they  could  not 
be  sustained  by  proof. 

Peck,  contra. 

DARGAN,  J. — We  consider  it  settled  by  the  decisions  of 
this  court,  that  a  legatee  or  distributee  may  sue  the  executor 
or  administrator  and  his  securities  on  the  bond,  to  recover  a 
legacy  or  distributive  share  after  a  final  settlement  of  the  es- 
tate has  been  made  in  the  Orphans'  Court,  and  the  amount  due 
to  such  legatee  or  distributee  ascertained  by  the  decree  of  the 
court  and  ordered  to  be  paid.  Judge  of  the  County  Court  of 
Madison  v.  Looney,  et.  al.  2  Stew.  &  Por.  70  ;  Judge  of  the 
County  Court  of  Limestone  v.  French,  3  Stew.  &  Por.  263  ; 
Same  v.  Coalter,  3  do.  348.  And  when  we  reflect  that  the 
Orphans'  Court  has  full  jurisdiction  to  make  final  settlements 
of  decedents'  estates,  and  to  decree  the  payment  of  the  assets 
to  those  entitled,  either  as  distributees  or  legatees,  it  must  be 
apparent  that  when  such  decree  is  rendered,  it  is  conclusive 
on  the  administrator  ;  and  if  he  then  refuse  to  pay  the  amount 
thus  ascertained,  such  refusal  must  be  a  breach  of  the  condi- 
tion of  his  bond,  which  is,  that  he  will  perform  all  the  duties 
required  of  him  by  law  as  such  executor — and  if  there  has 
been  a  breach  of  the  bond,  and  the  amount  ascertained  to 
which  the  party  aggrieved  by  the  breach  is  entitled,  by  a  judi- 
cial proceeding,  to  which  the  administrator  was  a  party, 
there  can  be  no  reason  for  requiring  further  proceedings,  be- 
fore the  bond  can  be  put  in  suit  This  vicAv  shows,  that  the 
declaration  is  sufficient,  as  it  alleges  the  bequest,  the  rendi- 
tion of  the  final  decree  in  favor  of  the  plaintiff,  and  the  refusal 
to  pay. 

The  next  questions  arise  on  the  sufficiency  of  the  pleas, 
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which  were  demurred  to,  and  to  which  demurrers  were  sus- 
tained. 

The  first  plea  alleges,  that  at  the  March  Term  of  the  Circuit 
Court  of  Tuskaloosa  County,  A.  D.  1841,  Marmaduke  Wil- 
liams, then  Judge  of  the  County  Court  of  Tuskaloosa,  implea- 
ded the  said  defendant  and  Edward  B.  Elliott,  the  executor, 
in  a  certain  action  of  debt  to  his  damage  ten  thousand  dollars, 
founded  on  the  identical  same  writing  obligatory  and  condi- 
tion, in  the  plaintiff's  declaration  described,  and  declared  on 
the  same  writing  obligatory  by  the  description  of  Marniaduke 
Williams,  Judge  of  the  County  Court  of  Tuskaloosa  County, 
and  successor  in  office  of  Erasmus  Walker,  &c.;  and  in  his 
Kaid  declaration,  assigned  the  same  breaches  mentioned  in  the 
declaration  in  this  behalf;  to  which,  the  defendants  filed  a 
general  demurrer,  and  thereupon  such  proceedings  were  had, 
that,  by  the  judgment  of  said  Circuit  Court,  it  was  considered 
that  the  demurrer  be  sustained,  and  the  defendant  go  hence,  &c. 

A  demurrer  admits  all  the  facts  well  pleaded,  and  demands 
the  judgment  of  law  arising  on  those  facts  ;  and  when  the 
judgment  is  pronounced  it  must  be  conclusive  upon  the  parties, 
and  as  effectually  determine  the  litigation  as  if  judgment  had 
been  rendered  on  verdict.  But  if  the  demurrer  be  sustained 
for  some  defect  in  the  pleadings,  and  judgment  is  not  pro- 
nounced on  the  merits  of  the  case,  then  there  has  been  no  judg- 
ment on  the  facts  or  merits,  and  consequently  the  demurrer 
which  Avas  sustained,  because  of  defect  in  the  pleadings,  can 
form  no  bar  to  a  subsequent  action.  See  1  Chitty's  Plead. 
198.  So  if  a  declaration  in  assumpsit  is  bad,  and  the  defen- 
dant, instead  of  demurring,  plead  an  insufficient  plea,  to  which 
the  plaintiff  demurs,  and  judgment  is  given  against  plaintiff' 
because  of  the  insufficiency  of  his  declaration,  and  the  plain- 
tiff afterwards  sue  and  declare  aright,  to  which  the  defendant 
pleads  the  judgment  on  demurrer  to  the  former  suit,  reciting 
the  record  in  Iuec  verba,  this  is  not  a  good  plea,  for,  with- 
out question,  the  plaintiff  having  committed  a  mistake  in  his 
first  declaration  may  set  it  right  in  a  second  action.  Bac. 
Abridg.  Vol.  7,  Tit.  Pleadings,  page  636.  From  these  au- 
thorities, it  is  manifest  that  the  plea  of  judgment  in  a  former 
suit  upon  demurrer,  must  show,  that  the  judgment  was  pro- 
nounced on  the  merits  of  the  case  ;  for  the  plea  is  a  bar  only 
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when  the  judgment  was  rendered  on  the  merits.  If  the  plea 
therefore  set  forth  the  record  of  the  former  suit,  and  it  is 
apparent  that  no  judgment  could  have  been  rendered  for 
the  plaintiff,  owing  to  the  defective  manner  in  which  the 
suit  was  brought,  or  the  pleadings  made  up,  without  regard  to 
the  merits,  the  plea  is  bad,  fcH*  it  creates  no  bar  to  the  action. 
The  record  set  forth  in  this  plea,  shows  that  the  suit  was 
brought  by  Mamiaduke  Williams,  the  Judge  of  the  County 
Court  of  Tuscaloosa  County ;  but  it  does  not  show  that  it  was 
brought  for  the  use  of  any  one.  The  Judge  of  the  County 
Court  cannot  sue  in  his  own  name  and  recover  of  an  execu- 
tor and  his  securities  for  a  breach  of  the  bond;  but  the  party 
injured  alone  can  sue,  and  the  suit  must  be  in  the  name  of 
the  County  Judge  for  his  use.  It  is  clear  that  a  suit  in  the 
name  of  the  County  Judge  alone,  and  not  for  the  use  of  any 
one,  is  no  bar  to  a  suit  for  the  use  of  the  party  aggrieved.  The 
demurrer  to  the  first  plea  was,  therefore,  properly  sustained. 
The  6th  plea  sets  out  the  will  verbatim,  and  avers,  that  by 
the  will,  the  executors  were  appointed  trustees,  to  keep  the 
legacy  bequeathed  to  the  plaintiff"  for  her  use  and  benefit,  and 
that  said  legacy  did  not  come  to  the  possession  of  said  execu- 
tor, as  executor,  but  as  trustee.  The  portion  of  the  will  that 
gives  rise  to  this  plea,  is  in  the  following  language :  "  The 
remaining  part  of  my  estate,  after  paying  my  debts,  and  the 
special  bequests  herein  stated,  shall  be  divided  as  follows : 
1.  Henry  Spencer  and  Sarah  Jane  Spencer,  cliildren  of  my 
son  John  Spencer,  shall  have  one-eighth  part,  to  be  kept  and 
loaned  out  upon  interest  bj/  mi/  executors,  until  either  may  mar- 
ry or  arrive  at  lawful  age,  then  said  eighth  part  to  be  equally 
divided  between  them."  We  do  not  think  that  the  testator  de- 
igned that  his  executors  should  take  and  hold  this  legacy  freed 
from  their  character  as  executors.  The  legacy  is  not  bequeathed 
to  them  in  trust,  nor  can  they  claim  any  title  to  it,  but  in  their 
character  as  executors.  The  power  given  to  them  to  lend  it 
out  upon  interest  Ls  given  to  them  as  executors,  and  we  do  not 
think  they  could  claim  to  exercise  that  power  in  any  other 
character  or  capacity.  The  correct  rule  on  this  subject  is,  that 
the  executor  shall  be  considered  as  holding  the  legacy  in  his 
character  as  executor,  unless  it  clearly  appears  from  the  will, 
that  the   testator  intended  that  it  should  be  held  by  him  as 
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trustee  and  not  as  executor.  See  10  Giil.  &  Johnson,  27. 
But  even  if  it  were  conceded  that  the  executors  by  tliis  will 
were  clothed  with  power  over  the  legacy  as  trustees,  inde- 
pendent of  their  character  as  executors,  and  after  they 
had  elected  to  hold  the  legacy  as  trustees,  and  not  as  execu- 
tors, that  their  liability  as  executors  ceased,  and  their  securi-- 
ties  discharged  from  further  responsibility — yet  it  is  manifest 
that  they  can  come  into  possession  of  the  funds  only  as  exe- 
cutors in  the  first  instance,  and  it  is  in  that  character  and  in 
that  alone,  that  the  assets  came  to  their  possession — and  it 
Avas  in  that  character  the  final  settlement  was  made,  and  we 
could  not  infer  that  they  elected  to  hold  the  legacy  in  their 
character  of  trustees,  and  not  as  executors,  unless  there  be  some 
act  done  by  them,  clearly  indicating  the  intention  to  hold  as 
trustees,  and  not  as  executors.  Before  we  could  pronounce 
that  the  executors  held  the  legacy  as  trustees,  we  must  be  able 
distinctly  to  see,  that  they  looked  upon  the  fund  not  as  assets 
of  the  estate,  but  as  a  legacy  in  their  hands  as  trustees  for  the 
use  of  the  legatee.  If,  therefore,  the  executors  had  been  ap- 
pointed trustees  by  the  will,  independent  of  their  character  as 
executors,  and  they  had  elected  to  hold  the  legacy  as 
trustees  and  not  as  executors,  and  after  this  election,  the  fund 
had  been  lost,  the  securities  would  not  have  been  liable  for 
their  default  as  trustees  merely ;  but  that  they  have  elected  to 
hold  the  fund  as  trustees,  and  not  as  executors,  must  be  made 
to  appear  by  some  plain  and  unequivocal  act ;  and  as  there  is 
no  act,  from  which  the  intention  to  hold  the  fund  as  trustees 
could  be  infered,  we  could  not  pronounce  that  they  ever  did 
intend  to  hold  it  as  trustees.  We  know  they  received  it  as  ex- 
ecutors, and  if  they  held  it  in  any  other  capacity,  it  should 
have  been  made  distinctly  to  appear  by  some  act  plainly 
manifesting  that  intent.  9  Metcalf's  Reports,  525.  We 
come  therefore  to  the  conclusion,  that  the  will  does  not 
clothe  the  executors  with  the  character  of  trustees,  indepen- 
dent of  their  character  as  executors,  and  even  if  it  did,  that  the 
plaintiff  in  error  would  be  responsible  for  any  default  pre- 
vious to  some  act  tliat  would  make  manifest  the  intention  to 
hold  as  trustees,  and  not  as  executors.  The  plea  therefore,  in 
any  point  of  view,  was  insufficient. 

The  7th  plea  avers,  that  at  the  time  of  making  the  settle- 
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ment  and  the  rendition  of  the  decree,  the  executor  had  fully 
administered  all  the  assets  that  had  come  to  his  hands,  in  the 
payment  of  debts  and  legacies,  which  were  to  be  paid  before 
the  legacies  bequeathed  to  the  plaintiff.  In  the  case  of  Wil- 
liams V.  Howell,  4  Alabama  Reports,  693,  this  court  held, 
that-  a  surety  of  an  administrator  in  the  absence  of  fraud 
was  concluded  by  a  settlement  made  with  his  principal  in  the 
Orphans' Court.  In  that  case,  the  securities  filed  a  bill  for 
relief,  alleging  that  the  administrator,  in  his  settlement,  did  not 
credit  himself  with  amounts  to  which  he  was  entitled,  and  thstt 
these  credits  were  omitted  with  the  intent  to  swell  the  distri- 
butive shares  of  each  distributee,  and  that  the  administrator 
was  insolvent  The  proof  however  failed  to  establish  any 
fraud  in  the  settlement,  and  the  court  said,  "  that  it  was  the 
duty  of  the  administrator  to  settle  his  accounts  in  the  Orphans' 
Court,  and  if  in  the  performance  of  this  duty  a  sum  of  money 
is  ascertained  to  be  due  from  him  to  the  estate,  and  a  decree 
is  rendered  against  him,  that  both  the  administrator  and  his 
securities  are  concluded  by  it."  The  court  relied  on  the  au- 
thority of  the  case  of  Townsend  &  Gordon  v.  Everett,  4  Ala. 
607,  in  which  it  was  held,  that  a  security  of  a  County  Treas- 
urer, was  bound  by  the  annual  settlements  made  by  his  prin- 
cipal, and  his  statements  made  to  his  successors  in  office, 
showing  the  amount  of  public  money  in  his  hands,  because 
the  law  required  him  to  do  those  acts.  Under  the  influence 
of  these  decisions,  we  must  hold,  that  in  as  much  as  the  law 
requires  executors  and  administrators  to  make  final  settle- 
ments of  the  estates  they  represent,  that  the  decrees  rendered 
by  the  Orphans'  C'ourt  upon  such  settlements  are  conclusive, 
alike  on  the  administrator  and  his  securities,  unless  success- 
fully impeached  for  fraud.  The  demurrer  to  the  7th  plea  was 
properly  sustained,  as  this  plea  contains  no  allegation  of  fraud 
in  the  settlement  and  decree  of  the  Orphans'  Court. 

These  are  the  only  pleas  that  have  been  attempted  to  be 
sustained  in  the  argument  of  counsel,  and  we  do  not  think  it 
necessary  to  examine  the  others  at  length.  We  see  no  error 
in  sustaining  the  demurrer  to  them,  and  the  judgment  must  be 
affirmed. 
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1.  A  judgment  on  general  demurrer  to  the  declaration  is  a  judgment  on 
the  merits,  and  is  conclusive  in  a  subsequent  suit  on  the  same  cause 
of  action. 

2.  A  plea  of  former  recovery,  which  avers  "that  the  plaintiff  impleaded 
the  defendant  and  one  E.  B.  &  E.  E.  in  a  previous  action  of  debt,  on 
the  same  bond  and  condition  now  sued  upon,  and  in  the  same  Court, 
and  assigned  in  his  declaration  the  same  breaches  of  the  condition  of 
said  bond  now  assigned,"  &c.,  identifies  with  sufficient  certainty  the 
two  causes  of  action. 

Error  to  the  Circuit  Court  of  Tuscaloosa.  Tried  before 
the  Hon.  John  D.  Phelan. 

This  was  an  action  of  debt,  instituted  in  the  name  of  the 
defendant,  for  the  use  of  Isaac  N.  Mayfield  and  wife,  against 
the  plaintiff  in  error,  as  a  security  on  the  bond  of  Edward  B. 
Elliott,  Executor  of  John  Spencer,  deceased.  The  facts  of  the 
case  appear  fully  in  the  opinion  of  the  Court. 

J.  B.  Clarke  and  Porter  for  plaintiff. — 1.  A  judgment  on 
a  general  demurrer  to  a  declaration  is  a  final  judgment  on  the 
merits.  Gould's  Pleading,  477,  §  §  43-44 ;  Bacon's  Ab.,  title 
Pleas  and  Pleading — Demurrer  4. 

II.  A  plea  of  a  former  judgment  for  the  defendant  on  a 
general  demurrer  to  a  delaration,  stating  the  same  identical 
cause  of  action  and  breach,  is  a  complete  bar  to  the  action. 
Gould's  P.  478,  Sec.  45. 

III.  A  plea  of  a  former  judgment  for  the  defendant  on  a 
general  demurrer  to  a  declaration,  stating  the  same  identical 
cause  of  action  and  breach,  creates  a  complete  bar,  unless  such 
bar  be  avoided  by  replication.  1  Chit.  Pi.  198,214,540; 
1  Mod  R.  207;  Viner's  Ab.  title,  "Judgment,"  2-4;  3  Chit 
PL  928,  930,  and  1062. 

Peck  for  defendant. — I.  As  to  the  plea  of  former  judgment 

on  demurrer,  against  the  defendants  in  error,  I  refer  the  court 

to   Wilber  v.   Gihnan,  21   Pickering,  250,  253;   Knox  v. 

Waldoborough,  5  Greenleaf,  185;    1.  Mod  Rep.  207;  1  Ch. 
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PI.  198,  199,  and  note  3;  2  Wm.  Blackstone,  827;  3  Ch.  PL 
928,  956. 

A  plea  of  former  judgment  need  not  state  the  issue,  upon 
which  the  judgment  was  rendered  ;  it  need  not  state  whether 
it  was  an  issue  of  fact,  or  of  law.  On  such  plea,  the  judg> 
ment  is  prima  fade  conclusive,  and  in  such  case,  the  plaintiff 
must  reply  that  it  was  not  a  judgment  on  the  merits,  but  if 
the  plea  shows,  that  the  judgment  was  not  on  the  merits,  the 
plaintiff  may   demur. 

CHILTON  J.  No  objection  is  brought  to  our  view,  to 
the  declaration  in  this  case.  It  is  in  the  usual  form  and  con- 
tains every  averment  necessary  to  make  it  good.  It  is  upon 
the  bond  of  the  executor,  against  whom  the  plaintiffs  below 
have  a  judgment  in  the  Orphan's  Court,  with  a  return  of  nul- 
la bona,  upon  an  execution  issued  thereon.  This,  according 
to  our  numerous  decisions,  is  sufficient  to  entitle  the  plaintiffs 
below  to  their  action. 

The  several  pleas  which  were  filed  in  this  case,  except 
the  first,  have  passed  under  our  revision,  in  the  case  of  Per- 
kins et  al  v.  Moore,  Judge,  &c.,  at  the  present  term,  and  were 
held  bad.  It  is  therefore  unnecessary  to  notice  them  in  this 
opinion.     We  will  confine  our  examination  to  the   first  plea. 

This  avers,  that  the  plaintiff  impleaded  the  defendant,  and 
one  E.  B.  and  Enoch  Elliott,  in  a  previous  action  of  debt,  on 
the  same  bond  and  condition  now  sued  upon,  and  in  the  same 
court,  and  assigned  in  his  declaration  the  same  breaches  of 
the  condition  of  said  bond  now  assigned :  That  the  said 
defendants  in  said  previous  suit  demurred  to  said  declaration, 
which  demurrer  was  sustained  by  the  court,  and  thereupon 
such  proceedings  had,  as  that  judgment  was  rendered  in  said 
suit,  that  the  said  defendants  go  hence  and  receive  their  costs, 
which  said  judgment,  it  is  insisted,  is  in  full  force  and  unre- 
versed, &c. 

To  this  plea,  a  demurrer  was  interposed,  and  sustained  in  the 
primary  court.  It  is  here  insisted  that  the  judgment  in  the 
former  suit,  not  being  on  the  merits,  but  shown  by  the  plea  to 
have  been  upon  demurrer,  should  not  bar  a  subsequent  action. 
This  doctrine  seems  to  have  received  some  countenance  from 
this  court  under  its  old  organization,  as  appears   by  the   case 
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of  Pace  V.  Dossey  1  Stew.  Rep.  20 ;  see  also  2  S.  and  P.  341. 
But  the  correct  doctrine  is,  that  a  judgment  on  a  general  de- 
murrer to  a  declaration  is  a  judgment  on  the  merits,  and  con- 
clusive upon  a  subsequent  action  for  the  same  cause.  In  this 
case,  a  majority  of  the  court  are  of  opinion,  that  the  plea,  al- 
though it  does  not  set  out  the  record  of  the  former  judgment, 
sufficiently  identifies  the  two  declarations,  to  satisfy  them,  that 
they  are  substantially  the  same,  and  being  the  same,  the  judg- 
ment on  demurrer  is  a  good  ba.r.  Gould  on  PI.  478 ;  1  Chit. 
PI.  198,  214,  540.  I  have  not  been  able  to  agree  with  my 
brethren  in  respect  to  the  identity  of  the  two  causes  of  action, 
©r  rather^  the  two  declarations.  In  my  judgment,  the  plea, 
being  in  the  nature  of  an  estoppel,  cannot  be  aided  by  any  in- 
tendment; and  this  declaration  being  confessedly  good,  we 
cannot  therefore  intend  that  the  former  declaration,  although 
it  averred  the  same  breaches  of  the  same  bond,  averred  them  in 
the  same  way ;  for  if  this  intendment  were  indulged,  it  would 
amount  to  a  presumption,  that  the  court,  upon  the  trial  of  the 
first  case  acted  improperly,  and  decided  against  the  law.  I 
think  it  better  conforms  to  the  law,  governing  the  doctrine  of 
legal  intendment,  to  presume  that  the  same  breaches,  now  as- 
signed upon  the  condition  of  this  bond,  were  imperfectly  as- 
signed in  the  first  declaration. 

It  will  be  observed,  that  this  plea  is  unlike  any  of  the  forms 
furnished  by  the  books,  and  we  have  looked  in  vain  for  a  pre- 
cedent to  guide  us.  The  usual  mode  is  for  the  defendant  to 
plead  the  former  judgment  in  bar.  This  plea  does  not  show 
whether  the  judgment  was  upon  the  merits,  or  otherwise ;  but 
if  the  judgment  was  not  upon  the  merits,  but  was  rendered 
upon  a  defect  in  the  declaration,  then  the  practice  is  for  the 
plaintiff  to  reply  this  matter.  In  the  case  at  bar,  however, 
the  plea  itself  shows  that  the  former  judgment  was  upon  a 
demurrer  to  the  declaration,  and  showing  this,  in  my  opinion, 
the  legal  intendment  is  that  the  declaration  in  the  first  case 
was  defective,  and  unlike  the  declaration  in  this  case,  which 
is  manifestly  good  ;  and  the  pleader  having  thus  raised  a  pre- 
sumption adverse  to  his  plea,  should  have  gone  further,  and 
have  averred  not  only,  that  the  two  declarations  contained  the 
same  identical  breaches,  on  the  identical  same  condition  of 
the  bood,  but  that  all  the  other  collateral  facta,  necessary  tQ 
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give  point  to  the  breaches,  were  identical.  My  brethren  think 
the  plea  in  substance  does  this,  and  that  the  demurrer  to  it 
was  improperly  sustained.  According  to  the  rules  of  law, 
which  in  my  judgment  apply,  the  plea,  which  is  purely  tech- 
nical, and  which,  being  a  plea  in  estoppel,  should  not  be  aid- 
ed by  intendment,  does  not  sufficiently  exclude  the  presump- 
tion, which  the  law  raises  of  a  defect  in  the  first  declaration. 
The  judgment  pleaded  piiist  be  upon  the  merits— 1.  GreenL 
Ev.  530  and  citations. 

Let  the  judgment  of  the  Circuit  Court  be  reversed,  and  the 
cause  remanded,  that  the  plaintiff,  if  he  desire  it,  be  allowed 
to-  reply,  and  such  proceedings  be  had,  as  shall  conform  to 
the  views  of  a  majority  of  the  court 


DEARING  vs.  WATKINS, 

1.  An  unregistered  mortgage  is  valid  and  operative  against  subsequent 
purchasers,  with  notice.  The  fact  that  the  mortgage  was  executed  in 
another  State,  whilst  the  property  was  in  this,  cannot  affect  the  prin- 
ciple. 

2.  The  retention  of  possession,  by  the  mortgagor,  after  the  law  day  has 
elapsed,  is  not  frimafack  evidence  of  fraud  :  It  is,  at  most,  but  a  cir- 
cumstance from  which  fraud  may  be  inferred,    ' 

Error  to  the  Circuit  Court  of  Lawrence.  Tried  before  the 
Hon.  Thomas  A.  Walker. 

This  was  an  action  of  detinue  by  the  plaintiff  in  error 
against  the  defendant  for  the  recovery  of  a  slave  and  damages 
for  his  detention.  The  plaintiff  claimed  title  under  a  mort- 
gage executed  to  him  on  the  24th  October,  1840,  by  James 
Jackson,  the  consideration  and  bona  fides  of  which  were  ad- 
mitted. The  mortgage  was  executed  in  the  State  of  Georgia 
on  property  in  this  State,  and  the  debt,  which  it  was  intended 
to  secure,  became  due  on  the  1st  January,  1841.  The  defend- 
ant reUed  for  his  defence  on  a  bill  of  sale  from  said  James 
Jackson,  dated  the  10th  January  1842,  the  consideration  paid 
bemg  a  note  of  said  Jackson  for  $662  held  by  the  defendant, 
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and  which  was  extinguished  by  the  purchase.  The  slave  was 
owned  by  Jackson  as  far  back  as  1832,  had  continued  in  his 
possesion  in  Alabama  up  to  the  date  of  the  purchase  by  the 
defendant,  and  was  then  delivered  to  him.  It  was  admitted 
that  the  mortgage  had  never  been  recorded  in  this  State,  but 
the  defendant  had  actual  notice  of  it  at  and  before  his  pur- 
chase. The  court  upon  this  state  of  facts  charged  the  jury, 
1st.  That  although  the  mortgage  was  valid  between  the  parties 
both  in  the  State  of  Georgia  and  in  this  State,  yet,  as  to  sub- 
sequent purchasers  and  creditors  in  this  State,  who  became 
such  after  the  law  day  had  elapsed,  it  was  fraudulent  and 
void,  notwithstanding  such  purchasers  and  creditors  had  ac- 
tual notice  of  its  existence,  unless  it  had  been  duly  recorded 
in  this  State  in  accordance  with  the  requirement  of  the  stat- 
ute. 

2.  That  if  the  mortgagor  was  permitted  to  retain  possession 
of  flie  slave,  after  the  law  day  of  the  mortgage  had  elapsed,  it 
vf  OS  prima  facie  evidence  of  fraud,  and  required  explanation. 

To  these  charges  the  plaintijff  excepted,  and  now  assigns 
them  as  error. 

T.  M.  Peters  for  plaintiff. 

1.  Under  the  acts  of  1823  and  1828,  which,  if  any  do,  apply 
in  this  case,  actual  notice  renders  registration  unnecessary. 
The  act  of  1803  does  not  apply,  as  the  mortgage  was  on  con- 
sideration deemed  valuable  in  law.  Clay's  D.  255,  §§  5,4,3; 
Smith  v.  Zurcher,  9  Ala.  208 ;  Boiling  v.  Carter  et  aL,  9  Ala. 
921,  923 ;  3  Stew.  233 ;  Ohio  Life  Ins.  Co.  v.  Ledyard,  8  Ala. 
866 ;  1  Story  Eq.  §  403;  10  Ala.  682;  4  Ala.  469. 

2.  The  retention  of  possession  by  the  mortgagor  of  personal 
property  after  the  law  day  is  passed,  is  not  prima  facie  evidence 
of  fraud.  It  must  be  shown  that  there  is  fraud  before  fraud 
need  be  rebutted :  fraud  is  not  a  presumption  of  law,  but  a 
fact  to  be  proven.  Simerson  v.  Br.  Bank  at  Decatur,  12  Ala. 
205,  212,  213 ;  Wilhs  v.  P.  &  M.  Bank,  5  Ala.  781;  1  Story  Eq. 

3.  The  mortgage,  under  which  the  plaintiff  claims,  having 
been  made  and  delivered  in  the  State  of  Georgia,  by  a  resident 
citizen  of  that  State,  and  conveying  property  in  this  State  at 
the  time  of  the  execution  of  the  mortgage,  is  not  affected  by 
the  act  of  11th  January,  1828-     The  language  of  this  act  is 


22  ALABAMA. 

Denrins  v.  Watkiiis. 


descriptive  only  of  such  conveyances  as  have  been  made  by 
parties  residing  in  this  State.  It  is  not  ambiguous.  It  cannot 
therefore  be  extended  by  construction  to  others  not  mentioned. 
Expressio  unius  est  exdusio  alterius,  is  the  law  of  statutes  as 
well  as  contracts.  Conveyances  so  circumstanced  are  also 
excluded  by  the  acts  of*1803  and  1823,  as  their  language  does 
not  embrace  it ;  and  as  State  laws  have  no  force  extra  territo- 
rium,  (12  Ala.  53,  42,)  this  State  never  intended  its  enactments 
to  operate  on  foreign  contracts.  Clay's  Dig.  §§  5,  4,  3 ;  Cater- 
lin  v.  Hardy,  10  Ala.  514 ;  Adams  v.  Broughton,  13  Ala.  731; 
2  Dwarris  Stats.  712;  Rex  v.  Cunningham,  5  East.  478; 
Broom's  Max.  278 ;  Co.  Litt.  210. 

L.  P.  Walker  for  defendant. 

1.  It  is  contended  for  the  plaintiff  in  error,  that  as  to  Wat- 
kins  the  mortgage  is  certainly  valid,  although  not  registered  in 
•time,  he  having  actual  notice  of  its  existence.  Actual  notice 
.of  the  existence  of  the  mortgage  is  equivalent  to  the  eonstructive 
notice  afforded  by  registration.  E  contra — We  contend  that 
the  absence  of  any  certificate  of  probate  or  acknowledgment 
defeats  the  validity  of  the  mortgage,  even  with  actual  notice. 
To  authorize  the  registration  of  such  a  deed,  it  must  be  ac- 
knoiokdged  by  the  maker  thereof,  or  be  probated  by  one  of  the 
subscribing  witnesses  thereto,  before  one  of  the  officers  named 
in  the  act.  Clay's  Dig.  153,  §§  7  &  8— p.  256,  §  7;  8  Ala. 
360.  The  statute  requires  the  certifM  oath  of  the  witness 
that  he  saw  the  maker  of  the  deed  execute  it — a  very  different 
thing  from  the  mere  subscription  of  a  name,  which  the  clerk 
of  a  court  certifies  is  a  genuine  signature.  Although  regis- 
tration upon  an  acknowlcdgTnent  or  probate  defective  or  irreg- 
gular  in  form,  may  be  valid  and  operative  as  constructive  no- 
tice, yet  a  registration  without  some  acknowledgment  or  pro- 
bate is  a  nullity,  and  therefore  no  notice.  These  conditions 
must  be  complied  with,  otherwise  the  party  has  no  right  to 
have  his  deed  registered,  and  the  clerk  no  authority  to  record 
it ;  and  an  act  illegally  done  can  possess  no  virtue  and  confers 
no  rights.  8  Ala.  360 ;  4  Ala.  469 ;  5  Ala.  297 ;  2  Ala.  203 ; 
5  Porter,  413;  3  Cranch,  140,  155;  4  I^ent,  174.  Therefore, 
the  mortgage  would  be  invalid,  even  if  recorded  in  time — its 
registration  being  illegal  and  unauthorized.    How  can  adtud 
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notice  put  the  plaintiff  in  a  better  condition  than  registration 
would  have  done  ?  8  Ala.  866  makes  actual  notice  of  the  ex- 
istence of  the  deed  equivalent  to  the  constructive  notice  afforded 
by  registration — that  is,  that  the  former  is  a  good  substitute  for 
the  latter.  But  as  the  registration,  even  within  the  thirty  days, 
is  of  no  avail  unless  the  mortgage  has  been  previously  probated 
or  acknowledged,  so  neither  is  actual  notice — because,  being 
a  mere  substitute  for  the  former,  it  cannot  effect  more  than  that 
could  have  done.  Actual  notice  being  merely  equivalent  (8 
Ala.  866)  to  constructive  notice,  cannot,  of  course,  dispense 
with  any  of  the  steps  or  formalities  essential  to  the  validity  of 
constructive  notice.  The  actual  notice  must  be  of  a  mortgage 
fit  for  registration,  which  is  not  the  case  until  it  is  probated  or 
acknowledged.  Actual  notice  is  equivalent  to  registration^ 
but  not  to  registration  and  probate.  Until  its  execution 
is  proved  or  acknowledged,  it  is  not  a  mortgage.  Up  to 
this,  there  is  a  locus  penitential.  It  is  an  inchoate  instru- 
ment, a  knowledge  of  which  operates  as  a  mere  declaration 
of  an  intention  on  the  part  of  the  grantor.  The  actual  notice 
must  be  of  a  perfected  lien. 

2.  The  possession  of  the  negroes  by  Jackson  after  default 
in  the  payment  of  the  notes  for  the  security  of  which  he  gave 
the  mortgage,  raises  the  presumption  of  fraud,  and  must  be  re- 
butted by  the  plaintiff.  0  Ala.  303,  336,  374;  6  Ala.  185;  4 
Ala.  469";  7  Ala.  2Q'2;  7  Ala.  690;  4  HiU's  (N.  Y.)  Rep.  273, 
308-10-11. 

The  instrument  offered  in  evidence  to  support  Bearing's  ti- 
tle is  not  an  absolute  bill  of  sale.  It  was  liable  to  be  made  void 
upon  payment  of  the  money  intended  to  be  secured,  and  there- 
fore does  not  come  within  the  rule  laid  down  in  P.  &  M.  Bk. 
of  Mobile  v.  Borland  (5  Ala.  531,  549) ;  nor  is  it  a  conditional 
sale,  because  the  debt  intended  to  be  secured  was  not  dis- 
charged— this  is  necessary  to  a  conditional  sale,  (4  Kent,  145, 
note  a) ;  but  it  is  a  mortgage,  vesting  the  title  and  possession 
at  once  in  the  mortgagee,  subject  to  defeasance  upon  payment 
of  the  notes  to  D  earing  at  the  time  appointed.  Jackson's  pos- 
session, then,  was  inconsistent  with  the  terms  of  the  mortgage, 
and  therefore  a  badge  of  fraud,  which  it  was  Bearing's  duty 
to  explain.  5  Ala.  303, 336, 374 ;  6  Ala.  185 ;  7  Ala.  262, 690 ; 
4  Ala.  469;  4  Hill's  (N.  Y.)  Rep.  272,  308-10-11. 
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DARGAN,  J. — Although  a  mortgage  be  not  recorded,  yet 
if  one  with  actual  notice  purchase  the  mortgaged  property  of 
the  mortgagor,  he  buys  subject  to  tlie  mortgage,  and  as  against 
him  the  mortgage  cannot  be  considered  invalid,  because  it 
has  not  been  recorded  in  the  manner  prescribed  by  the  stat- 
utes. This  has  been  so  often  determined  by  this  court,  that  it 
cannot  now  be  considered  as  a  question  open  to  controversy. 
Smith  V.  Zurcher,  9,  Ala.  208  ;  Boiling  v.  Carter,  et  al,  9  Ala. 
921 ,  Ohio  Life  Ins.  Co.  v.  Ledyard,  8  Ala.  866  ;  4  Ala.  469. 
These  decisions  accord  with  decisions  of  other  States  on  statutes 
similar  to  our  own,  (See  4  Halst.  193  ;  1  Pick.  164 ;  1  Mete. 
Rep.  214,)  and  in  our  judgment  harmonize  with  the  reason 
upon  which  the  statutes  were  made. 

The  object  of  registration  laws  is,  to  give  notice  that  subse- 
quent purchasers  and  creditors  be  not  deceived  ;  and  if  one 
purchase  with  actual  notice,  he  is  in  possession  of  that  infor- 
mation that  the  Statute  intended  to  place  within  his  reach. 
If  he  buys  the  mortgaged  property,  with  notice  of  the  mort- 
gage, he  cannot  complain  that  he  has  been  deceived  or  de- 
frauded. 

The  argument,  however,  in  this  case,  assumes  that  the  mort- 
gage deed  is  inchoate  or  incomplete,  until  it  is  duly  acknowl- 
edged or  probated  in  a  manner  that  would  authorize  its  being 
recorded  ;  and  as  the  mortgage,  which  is  the  foundation  of 
the  plaintifTs  title,  has  never  been  acknowledged,  it  is  invalid 
as  against  a  subsequent  purchaser  with  notice.  A  mortgage 
deed,  like  all  others,  is  perfect  and  complete  between  the  par- 
ties thereto,  when  signed,  sealed  and  delivered.  The  law 
does  not  require  it  to  be  probated  or  recorded  in  order  to  give 
it  validity,  as  between  the  parties  to  it,  but  requires  its  regis- 
tration merely  that  all  may  have  an  opportunity  to  know  of 
the  existence  of  the  deed. 

The  charge  of  the  court  goes  on  the  ground,  that  the  mort- 
gage is  invalid  as  against  a  purchaser  with  actual  notice,  be- 
cause it  was  executed  in  Georgia,  conveying  property  in 
Alabama.  We  can  see  no  reason  for  such  a  distinction.  It 
was  a  valid  deed  between  the  parties  in  Georgia,  and  equal- 
ly so  here  ;  and  as  the  defendant  had  actual  notice  of  it,  he 
stands  in  the  same  relation  to  it  as  if  the  deed  had  been  duly 
proved  and   recorded. 
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We  might  have  closed  this  case,  and  sent  it  back  for  anoth- 
er trial,  but  as  there  is  another  question  presented,  whicb 
may  become  a  material  inquiry  in  a  subsequent  trial,  we  pro- 
pose briefly  to  express  our  opinion  upon  it.  The  court  charg- 
ed the  jury  that  if  the  mortgagor  retained  the  possession  of  the 
slaves,  after  the  law  day  had  passed,  that  this  was  prima  facie 
evidence  of  fraud.  In  the  case  of  the  Plan,  and  Mer.  Banlc, 
V.  Willis,  5.  Ala.  770,  it  is  said,  "  that  if  the  seller  of  personal 
property  retains  the  possession  after  the  execution  of  an  ab- 
solute bill  of  sale,  the  transaction  is  prima  facie  fraudidenf, 
and  to  free  it  from  this  legal  imputation,  the  purchaser  must 
show  some  special  reason  why  the  possession  did  not  ac- 
company the  transfer.  But  the  same  rule  cannot  be  applied 
do  a  mortgage  of  a  chattel,  although  the  mortgagor  fail  to  pay 
the  debt  intended  to  be  secured  thereby.  And  although  the 
mortgagee  do  not  take  immediate  possession,  or  commence 
suit  by  bill  in  equity  or  otherwise,  it  cannot  be  assumed  as  a 
conchision  of  laAv  that  the  mortgage  is  fraudulc^nt.  The  doc- 
trine laid' dbwn  in  this  case  is  recognized  in  the  subsequent 
case  of  Limerson  v.  the  Br.  Bank  at  Decatur,  and  Ave  will  here; 
add  that  it  meets  our  approbation. 

I  understand,  that  when  the  law  will  prima  facie  presume 
fraud,  bekiause  the  possessson  does  not  follow  the  translcr, 
that  this  legal  presumxption  of  fraud  arising  from  the  retentioji 
of  possession,  Avill  not  be  rebutted  or  explained  by  mere 
j)roof,  that  the  consideration  of  the  transfer  was  bona  fide  ;  but 
in  addition  to  this,  the  vendee  or  claimant  must  show  some 
.suflicient  reason,  why  the  possesssion  was  permitted  to  re- 
main with  the  veiidor.  Now  a  mortgage  is  a  mere  security  for 
a  debt :  The  mortgagee  may  file  his  bill  in  equity  to  foreclose 
and  sell,  without  troubling  himself  with  the  possession,  or  he 
may  sue  at  law  ;  the  debt  is  the  principal,  the  mortgage  the. 
security,  and  the  law  cannot  denounce  a  mortgage  as  fraudu- 
lent, simply  because  the  mortgagee  does  not  take  possession 
on  the  day  the  condition  is  forfeited. 

If  no  suit  be  commenced,  nor  the  possession  changed,  but  it 
is  permitted  to  continue  with  the  mortgagor,  these  are  circum- 
stances to  be  weighed  by  the  Jury,  if  the  bona  fides  oi  tlm 
mortgage  is  assailed  ;  and  these  circumstances  will  have  the 
more  weight,  the  longer  the  possession  is  rctainotl  wilhoul 
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any  demand  being  made  for  the  property,  or  suit  commenced. - 
The  jury  will  weigh  these  circumstances,  in  connexion  with 
all  the  proof,  in  coming  to  a  conclusion,  whether  the  deed  is 
fraudulent  or  not ;  but  the  law  cannot  pronounce  a  mortgage 
fraudulent,  because  the  mortgagor  retains  the  possession  of 
the  chattel  after  the  law  day  is  past. 

As  the  ruling  of  the  Circuit  Court  was  opposed  to  the  view- 
here  taken,  the  judgment  must  be  reversed  and  the  cause  re- 
manded- 
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l'.  If  a  motion  is  made  for  a  new*  trial,  during  the  Term  at  which  a  case 
is  tried,  the  Court  may  continue,  and  dippcso  of  it  at  a  succeeding. 
Term. 

2.  If  a  party  moves  for  a  new  trial,  b<it  withoirt  awaiting  the  action  oj 
the  Court,  pro.secules  a  writ  of  error  to  this  Court,  where  the  judgmenf 
i.s  affirmed,  the  primary  Court  lias  no  longer  the  po\ter  to  grant  lir.^ 
molion. 

a.  A  writ  of  error  will  not  lie  on  the  order  of  an  inferior  Court  granting 
a  new  trial. 

Error  to  the  Orphans'  Court  of  Talladega. 

At  the  October  Term,  1847,  of  the  Orphans'  Court  oi  Tal- 
ladega, the  plaintiff  in  error  propounded  for  probate  a  paper 
purporting  to  be  the  last  will  of  David  Walker,  deceased.  The 
next  of  kin  having  appeared  and  entered  their  caveat,  an  issue 
was  made  up  and  submitted  to  a  jmy,  who  returned  their  ver- 
dict, establishing  the  instrument  as  the  will  of  the  deceased, 
and  a  decree  was  rendered  in  accordance  therewith.  In  the 
progress  of  the  trial,  a  bill  of  exceptions  was  taken,  and  sub- 
sequently a  motion  was  made  for  a  new  trial,  which  was  con- 
tinued by  the  court.  The  record  does  not  disclose  that  any 
further  action  was  had  on  the  motion,  until  the  15th  of  June 
1848,  Avhen  the  contestants  moved  the  court  to  s:rant  the  mo- 
tion.  The  plaintiff  in  error  appeared  by  counsel,  and  alleged 
several  reasons  why  the  motion  should  not  be  then  granted, 
and  amongst  others,  that  the  contestants  had  sued  out  a  writ 
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of  error  to  the  Supreme  Court,  to  reverse  the  decree  probating 
the  will,  and  that  it  had,  at  the  January  Term,  1848,  of  the 
said  Supreme  Court,  been  affirmed.  All  the  objections  were 
overruled  by  the  Judge,  the  motion  was  granted,  and  a  new 
trial  ordered.  To  reverse  this  order,  a  writ  of  error  is  prose- 
cuted to  this  court. 

McAfee  for  plaintiff. 

Rice  &  Morgan,  contra,  submitted  a  motion  to  dismiss  the 
writ  of  error. 

DARGAN,  J.  A  court  cannot  grant  a  new  trial,  after  the 
term  is  closed,  at  which  the  cause  was  tried,  unless  a  motion 
during  the  term  be  made,  and  for  some  cause  continued  until 
the  next  term ;  but  if  the  motion  is  made,  the  legal  effect  of  it 
is  to  retain  the  matter  for  that  purpose,  under  the  control  of  the 
-court.  The  cause  is  said  still  to  be  in  fieri,  by  reason  of  the 
motion ;  and  the  court  may  make  any  order  afterwards  that 
may  be  proper.  Reese  v.  Billings,  9  Ala.  263 ;  3  Ala.  746 ; 
Stephenson  v.  Mansony,  4  Ala.  317.  Yet  there  must  be  an 
end  of  litigation,  and  a  time  must  come  when  the  power  of 
the  court  over  the  judgment  must  cease,  notwithstanding  the 
motion  may  not  have  been  disposed  of.  If,  instead  of  pressing 
for  the  action  of  the  court  on  the  motion,  the  party  takes  a  writ 
of  error  to  the  Supreme  Court,  and  the  cause  is  there  heard 
and  determined,  and  the  judgment  is  affirmed,  the  judgment 
is  final,  and  the  inferior  court  no  longer  retains  the  power  to 
grant  a  new  trial.  The  Orphans'  Court  had  no  authority  to 
grant  the  motion,  if  it  was  made  to  appear  that  the  final  de- 
cree probating  the  will  had  been  affirmed  by  this  court. 

But  a  writ  of  error  is  not  the  proper  remedy  to  correct  the 
erroneous  act  of  the  county  Judge.  This  writ  can  only  be 
issued  to  revise  a  final  sentence,  judgment,  or  decree.  The 
granting  of  a  new  trial  is  neither  of  these. 

Let  the  Avrit  of  error  be  dismissed. 
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BEARING  vs.  LIGHTFOOT. 

1.  A -written  power  to  an  agent,  in  charge  of  the  plantation  of  his  priii- 
cipal,  "to  act  for  }iim  in  all  case's  whatever,  and  to  do  all  which  he 
might  himself  do,"  coupled  with  subi-equenl  verbal  insiructtions,  when 
about  to  breaK  up  the  plantation  and  remove  his  family  to  another 
State,  '^'.to  settle  up  or  discharge  all  demands  against  tlieAmily  before 
lie  (the  agent)  left,  and,  acting  under  the  power  of  attorjiey;  to  do  all 
that  might  be  necessary,"  will  not  center  on  the  agent  the  authority 
to  sell  the  slaves  of  his  principal. 

•2.  If  an  agent,  transcending  his  au'hority.  sells  the  slaves  of  his  princi- 
pal, and  the  principal  ratifies  the  act,  the  .purchaser  js  entitled  to  liold 
llieslavrs  as  against  a  prior  uuregislered  mortgage,  of"  which  he  had 
no  notice  at  the  time  ot  such  ratification. 

o.  The  fact  that  a  mortgage  on  property  in  thi.s  State  is  executed  in 
another  State,  does  not  dispen.se  with  the  necessity  of  registration  iii 
order  to  give  it  validity  as  against  creditors  and  subsequent  purchasers. 

mirror  IQ  the  Circuit  ^'purt  of  Lawrence.  T^ied  before  tlip 
;tUc  Hon.  Gcojge  W.  Lane. 

Tnis  Avas  an  action  of  detinue  by  the  plaintiff  again.^t  the 
defendant  in  error  to  recover  the  posse.s.sion  of  two  slaves  and 
damages  for  their  detention.  The  plaintiff  relied  on  a  mort- 
gage on  the  slaves  in  controversy,  executed  by  one  James 
Jackson,  in  the  State  of  Georgia,  to  the  said  plaintiff,  on  the 
24th  October  1840.  The  defendant  claimed  title  under  a  bill 
of  sale  from  Dr.  Henry  i\L  Jackson,  acting  as  the  agent  of  the 
said  James  Jackson,  bearing  date  in  January  1842.  Both 
James  and  Dr.  Henry  ]M.  Jackson  Avere  examined  under  com- 
mission as  witnesses.  The  former  testified,  that  the  slaves,  at 
the  execution  of  the  mortgage,  were  on  his  plantation  in  Law- 
rence county,  to  which  they  had  been  removed  by  him  from 
Tennessee  in  1832:  that  when  he  left  Courtland  in  December 
1841,  to  return  to  Georgia,  whence  he  intended  removing  his 
family,  he  gave  "no  special  authority  to  Dr.  Jackson  to  sell  the 
two  boys,  Solomon  and  Hercules,  but  that  he  had  some  years 
before  given  him  a  general  power  of  attorney  to  act  for  him  in 
all  cases  whatever,  and  to  do  all  which  he  himself  might  do : 
that  in  parting  with  his  son,  (Dr.  Jackson)  he  told  him  to  settle 
up  all  demands  against  the  family,  before  he,  the  said  Dr.; 
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should  set  off  for  Montgomery,  and  acting  under  the  power  of 
attorney  above  to  do  all  that  might  be  necessary.''  This  wit- 
ness further  stated,  that  the  slaves  in  controversy  were  sold  by 
his  son,  Dr.  Jackson,  to  the  defendant,  "vmdera  general  power, 
verbally  given,  to  discharge  all  demands  against  the  family 
before  he, left  Courtland  for  Montgomery."  Dr.  Jackson  testi- 
lied  to  the  sale  of  the  slaves  to  defendant  by  himself,  "  acting 
under  a  general  power  of  attorney,  (since  lost  or  destroyed) 
from  the  said  James  Jackson,  to  manage  all  his  business  in  the 
■State  of  Alabama :"  and  that  the  purchase  money  was  paid,  by 
the  defendant  assuming  two  debts  due  by  said  James  Jackson, 
to  the  amount  of  about  eight  hundred  dollars  and  handing  to 
tiie  witness  two  hundred  dollars  in  cash.  There  was  other  testi- 
mony, but  it  has  no  bearing  on  the  questions  involved  in  the  case . 

'L'he  plaintiff's  counsel  asked  the  court  to  charge  the  jury  ; 

1st.  That  the  agency  of  Dr.  Henry  M.  JacLson,  as  set  forth 
in  his  own  and  his  father's  depositions,  was  insuflicient  in  law, 
to  authorize  the  sale  by  him  of  the  slaves  Solomon  and  Her- 
cules to  the  defendant,  so  as  to  vest  the  title  of  the  said  James 
Jackson  in  him : 

2d.  That  if  the  defendant  claimed  under  a  purchase  from 
Henry  M.  Jackson,  as  the  agent  of  James  Jackson,  the  agen- 
cy shown  in  the  testimony  did  not  authorize  the  said  Henry 
M.  Jackson  to  sell  the  slaves  to  the  said  defendant,  or  any 
other  person  under  whom  defendant  may  claim. 

The  court  refused  to  give  either  of  these  charges,  to  which 
refusal  the  plaintiff  excepted,  and  noAV  assigns  it  as  error. 

TnoMAS  M.  Pktkrs,  for  plaintiff  in  error: 

1.  The  mortgage  in  this  case;  Iiaving  been  made  in  the  State 
of  Georgia,  by  parties  residing  at  the  time  hi  that  State,  when 
at  the  same  time  the  property  conveyed  Avas  in  this  State,  its 
r(«gistration  here  is  not  required  to  make  it  valid.  Catterliu 
v.  Hardy,  10  Ala.  514;  Adams  v.  Broughton,  adm'r,  13  Ala. 
731.     Sec  brief  in  Dearing  v.  Watkins. 

2.  Generally,  powers  of  attorney  being  special  grant^i,  are 
to  l)e  strictly  colistrued,  and  the  agent  is  restrained  by  the 
terms  conferring  his  authority  as  applied  to  the  subject  matter 
of  his  agency.  Beyond  these,  he  cannot  i)e  allowed  to  go  witli- 
ont  the  greatest  mischiefs.     A  lax  construction  of  an  agent's 
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powers  would  put  aii  end  to  the  exercise  to  ail  corporate  powi- 
ors  and  an  infinity  of  commercial  transactions  of  every  day's 
occurrence,  Avhich  are  almost  necessarily  done  by  agents. 
Here  the  business  of  the  principal  in  Lawrence  county,  was 
"  planting"  or  farming — nothing  else,  and  the  agent  was  cloth- 
ed witii  powers  to  manage  this  interest — nothing  more.  But 
an  agent  to  manage  a  farm  has  no  power  to  s.ell  it,  or  the 
things  belonging  to  it ;  this  would  be  a  mode  of  breaking  it  up 
but  not  of  carrying  it  on.  Dig.  Lib.  Tit.  3,  1,  63 ;  Pothier 
3,  Tit.  3.  64;  Cod.  Lib.  Tit.  13,1.  16;  Story  on  Agency, 
86,  §  71,  et  seq :  Story  Agen.  21,  143,  §§  21, 126  et  seq.  and 
cases  there  cited;  Scarborough  v,  Reynolds,  14  Ala.  252; 
Rosseter  v.  Rosseter,  8  Wend.  494;  Smith  Mer.  Law,  HoL- 
combe  &  Gholson's  editor  ch.  5,  p.  54,  and  notes. 

3.  There  is  no  pretence  that  Dr.  Jackson,  had  any  express 
authority  to  sell  the  slaves  here  sued  for,  and  it  is  denied  that 
his  general  power  of  attorney  to  manage  his  father's  business 
in  Alabama  conferred  it.  The  charges  asked  were  therefore 
proper  and  should  have  been  given  in  the  language  requested. 
Cole  V.  Spann,  13  Ala.  537 ;  Hinton  v.  Nelms,  13  Ala.  222  ; 
Clealand  v.  Walker,  11  Ala.  1059;  Ivey  v.  Phifer,  11  Ala.  535. 

4.  The  plaintiff'  shows  the  better  title  and  ought  to  have  re- 
covered. 

L.  P.  Walker,  for  defendant  in  error,  contends  that  there 
is  no  error  in  the  record,  and  cites  2  H.  Black.  R.  623,  How- 
ard V.  Bailiie;  Story's  Ag.  §§  62,  85,  86,  89,  91,  239. 

COLLIER,  C.  J. — Powers  of  attorney  are  ordinarily  sub- 
jected to  a  strict  construction,  and  the  authority  is  never  ex- 
tended beyond  that  which  is  given  in  terms,  or  is  necessaiy 
and  proper  for  carrying  the  authority  so  given  into  full  effect. 
Consequently  a  power  to  sell,  assign  and  transfer  stock,  will 
not  include  a  power  to  pledge  them  for  the  agent's  own  debt. 
Nor  will  a  power  to  bargain  and  sell  land,  include  an  author- 
ity to  grant  a  license  to  the  purchaser,  previous  to  a  convey- 
ance, to  enter  and  cut  timber  on  the  land,  though  done  bona 
fide  with  a  view  to  effect  the  sale.  Story  on  Ag.  §  68.  An 
authority  to  manage  the  property  of  the  principal  has  been 
held  not  to  entitle  the  agent  to  alienate  any  part  of  it,  except 
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that  which  was  perishable.  So  an  agent  witli  power  to  su- 
perintend a  farm,  does  not  possess  the  power  to  sell  it,  or  the 
things  belonging  to  it.     Id.  §  71. 

But  in  all  cases,  whether  the  agency  be  general  or  special, 
it  is  said  to  be  a  universal  principle,  that  unless  the  inference 
is  expressly  excluded  by  other  circumstances,  it  includes  all 
the  usual  modes  and  means  of  accomplishing  the  objects  and 
ends  of  the  agency.  Even  an  immaterial  deviation  by  the 
agent  from  the  appropriate  course,  Vv^ill  not  vitiate  his  act,  if 
he  does  not  in  substance  exceed  his  right  and  duty.  Story 
on  Ag.  §  85. 

A  power  of  attorney  to  collect  debts,  to  execute  deeds  of 
lands,  to  accomplish  a  complete  adjustment  of  all  concerns  of 
the  constituent  in  a  particular  place,  and  to  do  all  other  acts 
which  the  constituent  could  do  in  person,  does  not  authorize 
the  giving  a  note  by  the  attorney  in  the  principal's  name. 
The  larger  grant  of  power  it  Avas  supposed  should  be  coi> 
strued  with  reference  to  the  matters  specially  mentioned. 
Rossiter  v.  Rossiter,  8  Wend.  Rep.  494.  So  a  power  of  at- 
torney "  to  ask,  demand,  sue  for,  recover,  and  receive  all  such 
sum  or  sums  of  money,  debts,  dues,  accounts  and  other  de- 
mands whatsoever,  which  are,  or  shall  be  due,  owing^,  paya- 
ble, and  belonging  to  us,  or  detained  from  us  in  any  manner 
of  ways  or  means  whatsoever,  &c."  does  not  authorize  the 
attorney  to  compound  for,  receive  and  release  a  sum  of  mo- 
ney which  is  not  due  and  payable.  Hciferman  v.  Adams,  7 
Watt's  Rep.  716. 

In  Wood  V.  McCain,  7  Ala.  Rep.  800,  S.,  a  practising  physi- 
cian, being  about  to  leave  home  temporarily,  madje  R.  his  agent 
by  verbal  appointment,  with  a  general  authority  to  transact 
all  business  for  him  in  this  State,  and  left  with  him  his  books- 
and  accounts  for  professional  services  "  for  settlement."  It 
wa.s  held,  that  as  it  respected  the  books  and  accounts,  the  au- 
thorhy  of  the  agent  was  restricted  by  the  terms  "  for  settle- 
ment ;"  and  he  was  not  authorised  to  assign  them  to  a  surety 
of  his  principal,  to  indemnify  the  surety  against  the  conse- 
quences of  his  suretyship.  In  this  case,  the  distinction  be- 
tween a  ^encraJ  and  a  universal,  agent  is  recognized,  and  it 
was  said  that  such  an  universal  authority,  as  the  latter  may 
exercise,  will  never  be  inferred  from  any  general  expressions 
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however  broad,  but  the  law  will  restrain  them  to  the  particu-^ 
kr  business  of  the  party,  in  pespect  to  which,  it  is  presumed, 
his  intention  to  deie.^ate  the  authority  was  principally  direct- 
ed. Thus,  it'  a  merchant  in  view  of  his  temporary  absence 
should  delegate  to  an-  agent,  the  full  and  entire  authority  to- 
sell  his  personal  property,  to  buy  any  property  for  him,  or  ou 
his  accoiuit,  or  to  make  any  contracts,  or  to  do  any  acts  what-' 
soever,  Avhich  he  could  if  ])crsonally  present:  These  general 
ft^rms  \vould  be  limited  to  l>iiying  or  selling,  connected  with- 
his  ordinary  business  as  a  merchant,  and  without  some  more 
specific  d(;signalion,  would  not  be  construed  to  apply  to  a 
sale  of  his  household  furniture.  See  also  Story  on  Ag.  §  21. 
The  dirt'erence  between  u  s^cneral  and  special  agent,  is  said 
to  l)e  this:  the  forjiicr  is  appointed  to  act  in  the  alikirs  of  his 
principal  generally,  and  the  latter  to  act  concerning  some  par- 
ticular object.  In  the  former  case,  the  principal  will  be  bound 
by  tile  acts  of  his  ageiU,  wUliin  Ihe  scope  of  the  general  anthori- 
lif  conferred  on  kirn,  altliough  those  acts  are  violative  of  his 
jjrivate  instructions  and  diriH-tions.  In  the  latter  case,  if  th(i 
agent  exceeds  t!ie  special  authority  conferred  on  him,  the  prin- 
cij)al  is  not  bound  by  his  acts.  Wood  \%  McCain,  svpra;  Paley 
on  Ag.  199;  15  .Johns.  Rep.  14;  Story  on  Ag.  §§  21-22-12.5- 
126-127.  See  also  Scarborough  v.  Reynolds,  12  Ala.  252. 
In  the  latter  case,  it  was  decided  that  a  special  authority  con- 
lerred  upon  an  agent,  in  the  management  of  a  plantation  and 
the  interests  connected  with  it,  to  demand  and  sue  for  all 
monies,  &c.,  tlie  j)riiK;ipaI  declaring  that  he  subjected  himself 
to  be  sued  through  his  agent  in  the  same  manner  as  if  he  were 
personally  present,  docs  not  give  the  agent  power  to  execute 
u  note  in  the  name  of  the  principal ;  nor  docs  it  authorize  the 
agent  to  submit  matters  in  dispute  to  arbitration,  at  least  until 
V  after  suit  brought :  Further,  an  authority  to  an  agent  stated 
thus,  "  if  you  can  honorably  and  fairly  settle  with  Reynolds 
out  of  court,  do  so,  if  not,  let  the  court  and  jury  settle,"  does 
not  authorize  a  reference  to  arbitrators;  nor  Avill  authority  to 
exercise  a  reasonable  discretion,  or  to  submit  to  a  reasonable 
.sacrifice,  confer  such  a  poAver.  See  also  Wallace  v.  The  Br. 
Bank  at  Mobile,  1  Ala.  Rep.  565 ;  Hewes  v.  Doddridge,  1 
Robinson's  Rep.  143  ;  Fisher  v.  Campbell,  9  Port  Rep.  210  ; 
Falls  V.  Gaither,  Id.  605;  Smith  v.  Gibson,  6  Blackf.  Rep.  369. 
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Althovigh  the  acts  of  an  agent  may  be  inoperative  against 
his  principal,  yet  it  is  competent  for  the  latter  to  ratify  them. 
The  ratification  of  the  act  of  one  professing  to  act  as  agent, 
with  knowledge  of  the  facts,  has  the  same  effect  as  if  the  pre- 
vious authority  of  the  agent  had  been  ample,  especially  in  a 
case,  where  the  person  to  be  affected  was  not  privy  to  the  act 
of  the  supposed  agent.  Reynolds  v,  Dothard,  et  al.  11  Ala. 
Rep.  531.  But  where  a  third  person  acquires  rights  after  the 
act  is  done,  and  before  it  has  received  the  sanction  of  the  prin- 
cipal, the  ratification  cannot  operate  retrospectively,  so  as  to 
overreach  and  defeat  those  rights,  and  it  has  accordingly  been 
held,  that  where  one,  acting  as  an  agent  of  a  third  person,  went 
beyond  his  authority  in  making  an  assignment  of  debts  due 
his  principal,  and  a  creditor  of  the  principal  caused  a  garnish- 
ment to  be  served  upon  his  debtor,  whose  estate  was  assigned, 
the  subsequent  ratification  of  the  assignment  by  the  principal 
could  not  defeat  the  lien  of  the  garnishee.  Wood  v.  McCain, 
supra,  and  citations  in  the  opinion. 

In  determining  the  extent  of  the  agent's  power  in  the  case 
before  us,  every  thing  that  the  principal  said  in  respect  to  his 
conversation  with  the  plaintiff,  in  which  he  avowed  to  him 
the  intention  to  provide  for  the  payment  of  the  mortgage  debt, 
by  a  transfer  of  half  the  negroes,  embraced  by  the  mortgage, 
to  his,  the  mortgagee's  son-in-law,  and  by  an  assignment  of 
bank  stock  to  the  mortgagee,  may  be  placed  out  of  view. 
It  cannot  explain  the  written  power  previously  given,  nor 
even  enlarge  the  interpretation  of  the  subsequent  verbal  au- 
thority. 

It  is  testified  by  the  mortgagor  that  when  he  left  Courtland, 
in  December  1841,  he  had  given  no  special  authority  to  his 
agent  to  sell  the  slaves  in  question,  but  some  years  previously 
he  gave  his  agent  a  general  power  of  attorney,  to  act  for  him 
in  all  cases  whatetier,  and  to  do  all  ivhich  he  himself  mig-M  do;  that 
on  parting  with  his  son  (who  was  the  agent  referred  to)  the 
mortgagor  told  him  to  settle  up  all  demands  against  the  famib/ 
before  he  should  set  off  for  Montgomery,  and,  acting  under  the 
power  above  referred  to,  to  do  all  thai  might  be  neceseary.  The 
mortgagor  deposed  further,  that  the  slaves,  Solomon  and  Hercu- 
les, were  sold  by  his  agent  under  a  general  poiver  {verbally  given) 
to  discharge  all  demands  ag'ainsl  the  family  before  he  left  Couri- 
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landfm'  Montgoniery.  It  was  also  proved  that  tlic  mortgagor 
removed  his  slaves  from  Tennessee  to  Lawrence  county,  in 
this  State  in  1832;  that  he  was  about  removing  his  family 
"  back  to  Georgia,"  in  the  winter  of  1841  &  '42;  that  he  had 
previous  to  his  return  to  Georgia,  a  plantation  in  Alabama; 
that  he  had  given  no  special  authority  to  his  agent  to  sell  the 
slaves,  Solomon  and  Hercules,  previous  to  his  departure  from 
Alabama,  but  they  were  sold  under  the  general  power,  ver- 
bally given,  to  discharge  all  demands  against  the  family  before 
he  left  Courtland  for  Montgomeiy. 

The  agent  testified  that  he  sold  the  slaves  in  question  under 
a  general  pow^er  of  attorney  from  the  mortgagor  to  manage 
all  his  business  in  the  State  of  Alabama.  This  power  has  been 
either  lost  or  destroyed. 

The  terms,  if  such  as  the  mortgagor  supposes,  would  con- 
stitute a  universal  agent.  Mr.  Justice  Story  admits  that  such 
an  agency  may  potentially  exist,  but  adds  that  it  must  be  of 
the  rarest  occurrence.  Indeed,  says  be,  it  is  difficult  to  con- 
ceive of  its  existence  practically,  inasmuch  as  it  would  be  to 
malce  such  an  agent,  the  complete  master,  not  merely  duxfadi, 
but  dmninus  rcntm,  the  complete  disposer  of  all  the  rights  and 
property  of  the  principal.  However  this  may  be,  we  have  seen 
that  such  an  unlimited  and  unusual  power  Avill  never  be  in- 
ferred from  expressions,  however  broad,  but  will  be  restricted 
to  the  particular  business  in  respect  to  v^hich,  it  was  intended 
to  delegate  the  authority. 

It  must  be  admitted  that  the  testimony  is  not  as  precise  and 
definite  as  it  could  be  desired,  and  as  it  doubtless  would  have 
been,  if  the  witnesses  had  been  more  specially  interrogated. 
But  we  gather  from  the  evidence,  that  the  mortgagor  had  a 
plantation  in  Lawrence  county,  on  which  the  slaves  in  con- 
troversy were  laborers  and  that  the  genercd  power  of  altwmy 
rcfeircd  to  his  business  in  Alabama.  In  this  view,  ahhough 
the  authority  may  have  been  general,  it  must  be  restricted  as 
to  the  field  of  its  operation,  and  the  manner  in  which  it  is  to 
be  exercised  must  be  detfermined  by  the  nature  of  the  mort- 
gagor's business.  As  it  respects  the  present  case,  we  shall 
consider  the  business  to  have  been  planting. 

A  general  agency  to  manage,  direct  ajid  superintend  a 
plantation  docs  not  confer  the  poAver  to  sell  the  plantation. 
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or  the  slaves  which  are  placed  there  to  cultivate  it,  or  oth- 
erwise assist  in  promoting  its  operations.  If  it  were  al- 
lowable to  sell  one  acre  under  such  authority,  at  wliat  point 
would  a  limitation  be  .fixed,  and  if  one  slave  might  be  sold, 
upon  the  same  principle,  could  not  all  of  them  be  disposed  of 
in  like  manner?  We  cannot  perceive  any  middle  ground, 
beyond  Avhich  the  agent  shall  not  go,  if  the  right  to  sell  be 
conceded  to  him.  Instead  of  conducting  and  managing  the 
business  for  the  interest  of  his  principal,  he  might  entirely 
arrest  and  destroy  it ;  and  this  although  the  proceeds  of  the 
sale  might  be  misapplied,  and  never  received  by  the  principal. 
It  would  certainly  be  competent  for  such  an  agent  to  employ 
and  dismiss  overseers,  to  sell  the  crops,  to  purchase  necessary 
stock,  &c.,  but  he  could  not  break  up  the  business  which  it 
Avas  the  purpose  of  his  agency  to  promote. 

The  power  to  settle  all  demands  against  the  principal's  fam- 
ily, before  the  agent  left  "  Courtland  for  Montgomery,"  or  even 
to  discharge  them  would  not  we  have  seen  authorize  the 
agent  to  make  a  note,  or  submit  to  arbitration;  and  we  think 
it  cannot  authorize  him  to  sell  the  slaves  of  his  principal, 
which  were  about  to  be  removed  from  the  plantation.  The 
fact,  that  the  money  received  by  the  agent  for  the  slaves  was 
appropriated  to  the  payment  of  the  debts  of  the  principal  can 
make  no  difference ;  certainly  not,  unless  the  principal  was 
aAvare  of  such  approjwiation,  and  did  not  object,  or  assented 
to  it,  before  the  plaintiff's  rights  under  the  mortgage  became 
known  to  the  purchaser-  Smith  &  Co.  v.  Zurcher,  use,  &c.,  9 
Ala.  Rep.  208 ;  Daniel  v.  Sorrells  and  another.  Id.  430.  Af- 
ter that  time,  the  mortgage  Avould  become  as  operative  against 
the  purchaser,  as  if  it  had  then  been  executed  anew  and  re- 
corded, but  it  could  acquire  no  greater  force.  If,  therefore, 
the  mortgagor,  upon  being  informed  of  it,  approved  and  sanc- 
tioned the  sale  which  his  agent  had  made,  previous  to  the  de- 
iendaut  being  informed  of  the  existence  of  the  mortgage,  such 
a  ratification  would  give  to  the  defendant  a  title  to  the  slaves, 
which  would  prevail  against  an  unregistered  mortgage  of 
which  he  had  no  notice. 

The  fact  that  the  mortgage  was  executed  in  Georgia,  did 
Hot  dispense  with  the  necessity  of  registration,  in  order  to 
make  it  valid  as  a  security  against  creditors  and  purchasers, 
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it"  the  possession  did  not  vest  in  the  mortgagee,  or  there  was 
no  actual  notice  of  its  existence,  or  any  thing  else  which  the 
law  considers  equivalent.  The  slaves  were  in  this  State,  and 
this  was  quite  sufficient  to  subject  the  mortgage  to  the  influ- 
ence of  our  registry  laws,  applicable  to  Such  a  security.  Ad- 
ams V.  Broughton,  13  Ala.  Rep.  731,  instead  of  opposing,  rath- 
er favors  the  conclusion  we  have  stated ;  though  it  must  be 
conceded,  the  precise  question  did  not  there  arise.  See  also 
Smith  V.  Zurcher,  use,  &c.,  9  Ala.  208. 

Wc  cannot  undertake  to  adjudicate  the  facts,  and  say  that 
the  ratification  of  the  sale  was  made  under  such  circumstan- 
ces as  to  impart  to  it  validity  against  the  plaintiff"  It  is  th(? 
appropriate  oflice  of  the  jury  to  scan  the  testimony,  and  to  de- 
termine what  part  of  it  shall  be  credited,  and  what  rejected  ; 
this  duty  cannot  be  assumed  by  the  Judge.  We  cannot  there- 
fore say  that  the  plaintiff"  has  not  been  prejudiced  by  the  refu- 
sal of  the  circuit  court  to  give  to  the  jury  the  instructions  he 
prayed.  They  were  suggested  by  the  testimony — were  per- 
tinent, and,  according  to  repeated  decisions  of  this  court,  should 
have  been  given  in  the  terms  in  which  they  were  asked.  If 
other  instructions  were  necessary  to  have  placed  the  cause 
upon  its  true  grounds,  the  defendant  could  have  then  asked 
the  court  to  give  them.  Whether  any  others  were  proper  or 
could  have  availed,  upon  the  proof  set  out  in  the  bill  of  ex- 
ceptions, we  do  not  pretend  to  intimate.  It  follows  that  the 
judgment  must  be  reversed,  and  the  cause  remanded. 


RIDGELL  vs.  DALE. 

1,  R.  and  others  execute  a  bond  to  D.,  conditioned  to  "  forever  indcnn- 
nify  and  hold  harmless  the  said  D.  from  all  loss  and  liability  as  a  stock- 
holder or  officer  of  the  Irwinton  Bridge  Company,"  of  which  D.  was 
the  President.  D.  sues  R.  on  the  bond,  and  assigns  as  a  breach  of  its 
condition,  that  a  suit  was  instituted  against  the  company,  to  conduct 
which  it  became  necessary  to  retain  counsel,  and  that  the  plaintiff,  be? 
ingits  President,  and  authorized  by  it  to  manage  said  suit,  finding  it 
impracticable  to  engage  the  services  of  counsel  on  the  credit  of  the 
company,  did  so  on  his  individual  re.<'ponsibility,  and  has  been  com- 
pelled to  pay  therefor  a  certain  sum  of  money,  which  the  company  has 
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never  refunded  : — IMJ,  that  the  assigiunent  does  not  set  out  such  a 
breach  as  entitles  the  plaintiff  to  recover,  and  that  a  demurrer  to  it 
should  have  been  sustained. 
2.  A  declaration  in  covenant  mubt  clearly  thow  that  the  covenant  ii 
broken. 

Error  to  the  Circuit  Court  of  Barbour.  Tried  before  the 
Hon.  George  Goldthwaitc. 

BuFORD,  for  plaintiff: 

1.  The  breach  must  be  within  the  words  of  the  covenant; 
it  must  appear  from  the  declaration  that  the  covenant  was 
broken.  Bearce  v.  Jaclcson,  4  Mass.  Rep.  408  ;  Twamly  v. 
Henly,  ib.  441  ^  Prescott  v.  Truman,  ib.  627 ;  Richert  v.  Sni- 
der, 9  Wend.  416 ;  PoUard  v.  Dwight,  4  Cranch,  421 ;  2  Ba- 
con's  Ab.  (Am.  ed.  1846,)  p.  577,  578,  580,  582,  585. 

S.  Covenant  must  be  construed  as  commonly  understood. 
Payey  &  Orr  v.  Biu*ch,  8  Missouri,  447.  In  the  case  at  bar 
the  .covenant  may  have  been  intended  to  embrace  liabilities  to 
the  company  for  official  default  or  misfeasance,  and  liabilities 
for  contribution  and  levy  as  a  stock-holder ;  or,  (and  past  his- 
tory however  recent,  is  noticed  by  the  court)  if  it  is  remem- 
bered how  many  companies  and  corporations  without  bank- 
ing privileges  assumed  such  privileges,  and  provoked  the 
passage  of  the  Act  to  make  the  officers  and  stock-holders  per- 
sonally liable,  then  the  covenant  may  be  understood  as  inten- 
ded to  cover  such  liabilities,  which  doubtless  in  this  case  was 
the  fact,  but  by  no  construction  can  it  embrace  the  case  com- 
plained of. 

3.  Whether  "  the  company"  was  a  private  or  corporate  as- 
sociation, is  deemed  immaterial,  as  the  president  of  either  is  a 
mere  servant  and  agent  and  not  necessarily  interested  in  or 
liable  for  its  contracts. 

ILvRRis,  contra. 

D  ARGAN,  J. — This  was  an  action  of  debt  on  a  bond,  execu- 
ted by  the  defendant  belo\v  and  others  to  the  plaintiff,  in  the  sum 
of  six  thousand  dollars,  bearing  date  the  14th  day  of  May  1844, 
which  vvas  subject  to  a  condition  in  the  following  words : 
Whereas,  the  said  Robert  O.  Dale  has  executed  to  us  his  three 
several  promissory   notes,   amounting   in  all  to  five  thousancj 
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•dollars,  one  for  sixteen  hundred  and  sixty-six  dollars  and  six- 
ty-six cents,  due  six  months  after  date,  the  others  for  the  same 
amount,  due  at  nine  and  twelve  months,  together  with  a  mort- 
gage of  real  estate  with  poAver  of  sale  to  secure  their  prompt 
payment :  Now  if  we  forever  indemnify  and  hold  harmless 
the  said  Dale  from  all  loss  and  liability  as  a  stockholder  or  of- 
ficer of  the  Irwinton  Bridge  Company,  this  obligation  to  be 
void,  but  uot  else.  The  declaration  contains  five  assignments 
of  the  breach  of  the  condition  of  the  bond,  or  rather  the  same 
breach  is  assigned  five  times  in  language  slightly  different,  but 
in  legal  effect  the  same.  The  substance  of  the  breach  is  that 
there  was  a  suit  pending  in  Randolph  County,  in  the  State  of 
Georgia,  against  the  Company,  and  the  plaintiff,  who  was  the 
President  of  the  Company,  together  with  the  Secretary,  were 
.authorized  to  conduct  and  manage  the  suit.  It  became  necess- 
ary to  employ  David  Kiddoo  as  an  attorney  to  take  an  appeal 
from  the  judgment  of  the  Superior  Court  of  Randolph,  but  he 
refused  to  be  employed  on  the  credit  of  the  Company.  The 
plaintiff  and  the  Secretary  had  to  become  individually  liable 
to  pay  his  fee,  and  they  executed  to  him  their  note  for  two 
hundred  and  fifty  dollars,  of  which  the  Company  was  inform- 
ed and  they  -ratified  the  act  The  plaintiff  also  avers  that  he 
has  been  compelled  to  pay  the  note,  that  the  Company  is  in- 
solvent and  has  not  repaid  him  the  sum  paid  the  attorney — 
of  all  which  the  defendant  had  notice,  &c.  The  defendant 
craved  oyer  of  the  bond  and  demurred  to  all  the  assignments; 
which  Avas  overruled  by  the  court.  The  overruling  of  the 
demurrer  is  here  assigned  for  error. 

The  only  question  raised  by  the  demurrer  is,  whether  the 
facts  alleged  constitute  a  breach  of  the  condition  of  the  bond. 
The  intention  of  the  obligors,  as  gathered  from  the  language 
of  the  condition,  is  to  indemnify  and  save  the  plaintiff  harmless 
from  all  liability  as  a  stock-holder  and  officer  of  the  company ; 
and  consequently,  extends  to  protect  him  from  all  Hability,  in- 
curred in  the  performance  of  the  duties  required  of  him  as 
president  of  the  company,  as  well  as  all  liability  imposed  on 
him  by  law  as  such  stock-holder,  or  that  it  was  his  legal  duty 
to  assume.  Was  it  his  duty  to  become  individually  liable  for 
the  expenses  or  any  part  of  them,  incident  to  the  defendmg  of 
suits  brought  against  the  company  ?     We  are  -not  informed 
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that  it  was,  and  we  cannot  infer  in  the  absence  of  express  al-- 
legations,  that  it  is  required  of  the  President,  as  a  part  of  liis 
duty  to  become  personally  liable  for  the  debts  of  the  company,^ 
or  to  pay  with  his  own  funds,  the  necessary  expenses  of  liti-^ 
gation.  Indeed,  we  should  be  led  to  the  opposite  conclusion 
by  the  declaration.  It  alleges  that  the  plaintift'  was  authoriz- 
ed to  conduct  the  defence  of  the  suit,  and  to  pledge  the  pro- 
perty of  the  company,  if  it  became  necessary  for  that  purpose ; 
it  then  avers  that  counsel  could  not  be  employed  on-  the  cred- 
it of  the  company,  and  the  plaintiff  and  the  secretary,  had  to  be- 
come individually  liable  for  his  fees,  of  which  the  company  af- 
terwards approved.  This  would  rather  incline  us  to  believe  that 
the  plairitiff  voluntarily  assumed  this  liability  for  the  benefit 
of  the  company,  but  not  that  he  was  bound  to  do  it  as  presi- 
dent, or  that  it  came  within  the  range  of  his  duties  as  presi- 
dent or  stock-holder  to  pay  from  his  own  funds,  the  expenses 
of  counsel  fees. 

A  declaration  in  covenant  must  (il^arly  show  that  the  cove- 
nant is  broken.  1  Hawks,  151 ;  3  Bibb,  330 ;  9  Wendell, 
416.  If  the  declaration  is  so  uncertain  that  the  court 
cannot  pronounce  that  the  covenant  is  broken,  the  plaintiff 
does  not  show  that  he  is  entitled  to  recover,  and  a  demurrer 
should  be  sustained.  Tested  by  these  rules,  the  demurrer 
should  have  been  sustained,  for  we  are  not  able  to  pronounce 
that  the  condition  of  the  bond  is  broken.  Before  it  can  be 
broken,  the  plaintiff  must  sufi'er  loss  in  the  performance  of  the 
duties  required  of  him  as  President,  or  by  the  assumption  of 
liabilities,  that  he  was  bound  to  assume.  We  are  not  inform- 
ed that  he  was  bound  to  assume  this  personal  liability,  and  if 
he  w' as  not,  the  bond  does  not  protect  him,  for  it  only  extends 
to  such  acts  as  the  President  of  the  company,  by  virtue  of  his 
ollice,  was  bound  to  perform,  and  to  such  liabilities  as  it  was 
his  legal  duty  to  assume. 

The  court  erred  in  overruling  the  demurrer,  and  the  judg- 
ment must  be  reversed,  and  the  cause  remanded. 
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STEWART  vs.  PRICE. 

].  This  Court  has  no  power  to  rpvi.^e  the  action  of  llie- Orphans'  Court' 
on  the  annual  settlement  of  a  guardian's  accounts. 

Error  to  the  Orphans'  Court  of  INlonlgomery. 
Watts  &  Jackson,  for  plaintiff. 
No  counsel  for  the  defendants 

T)  ARGAN,  J. — This  was  an  application  by  the  plaintiff  iiv 
ftrrcrr  to  the  Orphans'  Court  of  Montgomery,  to  make  an  an-^ 
hual  settlement  of  his  accounts,  as  guardian  of  William  H. 
Lewis,  a  minor.  The  plaintiff  claimed,  that  his  account  should 
l)e  credited  with  several  items  paid  to  the  mother  of  the  infant 
for  board.  The  Orphans'  Court  refused  to  allow  the  credits, 
and  to  review  this  action  of  the  court,  this  Avrit  of  error  is 
sued  out. 

A  writ  of  error  lies  only  to  a  final  sentence,  judgment  or 
decree.  3  Ala.  363.  If  it  be  not  shown  by  the  record  that  a 
final  judgment  has  been  rendered  by  the  court  beloAV,  we 
have  no  authority  to  review  the  errors  that  may  be  supposed  to 
have  been  committed.  True,  it  is  made  the  duty  of  all  guar- 
dians, once  every  year,  or  oftener  if  required,  to  render  to  the 
Orphans'  Court,  an  account  of  the  product  of  the  estate  of 
their  wards,  and  of  the  sale  and  disbursement  thereof — Clay's 
Digest,  267  ;  but  the  rendition  of  this  account,  is  not  a  final 
judgment  or  decree ;  the  proceeding  is  ex  parte,  and  no  judg- 
ment is  rendered  on  such  account.  On  a  final  settlement, 
these  annual,  or  partial  settlements,  made  by  an  administrator 
or  a  guardian  in  conformity  with  law,  must  be  considered  as 
prima  fade  correct,  but  they  arc  not  conclusive.  Willis  v. 
Willis,  9  Ala.  330. 

There  being  no  final  judgment,  the  writ  of  error  must  be 
dismissed. 
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CRAIG  &  WIFE  vs.  McGEHEE  &  ARMSTRONG. 

1.  The  inventory  returned  to  the  court  by  an  administrator  is  prima  facie 
evidence  against  him,  and,  in  the  absence  of  other  proof,  is  sufficient  to 
charge  him  ;  but  it  is  competent  for  him  to  show  errors  or  mistakes  in 
it,  in  order  to  relieve  himself  pro  tanto  from  the  charge. 

2.  Where  on  the  final  settlement  of  an  estate,  it  is  shown  that  a  slave 
included  in  the  inventory  was  purchased  by  the  administratrix  after 
the  death  of  her  iiitestate,  and  paid  for  with  $375  of  her  individual 
funds,  and  $62.50  of  the  funds  of  the  estate,  and  that  in  th«  accounts 
rendered  she  had  debited  herself  with  the  latter  amount  and  interest 
thereon,  it  is  not  error  in  the  Orphans'  Court  to  refuse  to  regard  said 
slave  as  assets  of  the  estate,  or  1o  charge  the  administratrix  with  its 
value. 

3.  Where  an  administratrix,  duly  authorized  by  the  court  to  keep  to- 
gether the  personal  estate  of  her  intestate  for  the  term  often  years, 
imites  her  own  labor,  and  that  of  a  slave,  belonging  to  her,  with  the 
labor  of  the  slaves  of  the  estate, — charges  herself  with  the  entire  pro- 
ceeds of  the  crops, — and,  \>y  her  prudence  and  diligence,  so  manages 
the  trust  as  to  advance  the  interest  of  the  beneficiaries, — she  is  enti» 
tied,  on  final  settlement,  to  a  fair  compensation  for  the  services  of  her- 
self and  slave. 

4.  An  administratrix,  who  has  managed  the  estate  with  prudence  and 
in  good  faith,  and  who  has  been  guilty  of  no  default  in  settling,  when 
fequired  to  do  so,  does  not  forfeit  her  right  to  compensation,  by  her 
omission  to  make  annual  returns. 

6.  It  is  error  to  decree  a  sale  of  the  lands  of  a  decedent  on  the  petition  of 
the  personal  representative,  without  the  previous  appointment  of  a 
guardian  ad  litem  for  the  infant  heirs. 

Error  to  the  Orphans'  Court  of  Dallas  County.  Tried  be* 
fore  the  Hon.  A.  J.  Saffold,  Judge. 

Evans,  for  the  plaintiffs  in  error : 

1.  The  administrators  should,  under  the  circumstances, 
stated  in  the  bill  of  exceptions,  have  charged  the  administra- 
tdrs  with  the  value  of  the  slave  Mary.  The  inventory  is  pri- 
ina  facie  evidence  to  charge  them.  Steele  v.  Knox,  10  Ala. 
609. 

The  administrators,  neither  by  virtue  of  their  general 
authority  as  administrators,  nor  tinder  the  act  of  1835,  have 
any  right  to  place  their  glaives  on  the  plantation  and  charge 
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the  estate  with  the  hire  of  such  slaves.  The  act'  referred  to, 
confers  on  them,  no  authority  to  hire  slaves,  much  less  to 
charge  the -estate  for  the  hire  of  their  own  slaves,  thus  placing 
the  interest  of  the  administrators  in  direct  conflict  with  their 
duly.    Willis'  adm'rs  v.  Willis'  heirs,  9  Ala.  333. 

3.  Under  no  circumstanbes,  could  the  amount  allowed,  ex- 
ceed the  cLcitud  benefit  derived  by  the  estate  from  the  services 
of  the  slaves,  but  this  principle  in  the  court  below,  is  altogeth- 
er disregarded,  and  hire  allowed  %^ithout  any  proof.  Sum- 
ner, adm'r  v.  Williams,  8  Mass.  Rep's.  199  ;  Savage  v.  Ben- 
hkm,  11  Ala.  49 ;  Harris  v.  Martin,  9  Ala.  895. 

4.  The  allowance  for  land  rent  is  even  more  objectionable. 
The  administrators  will  not  be  permitted  to  buy  lands  with 
the  assets  of  the  estate,  and  charge  the  estate  with  rent.  The 
objections  to  this  item  are  not  removed  by  the  statement  in ' 
the  bill  of  exceptions,  that  the  allowance  is  in  part,  for  com- 
pensation to  the  administrator  for  services.  This  the  law  pre- 
.»3umes  was  considered  and  allowed  on  the  annual  settlements, 
and  if  not,  it  is  improper  so  to  blend  several  items  of  account: 
as  an  alloAvknce  to  administrators  it  is  cxhorbitant,  and  if  (as 
the  bill  of  exceptions  shews  was  the  case)  any  part  of  it  is  for 
the  rent,  it  is  illegal. 

5.  The  record  shews  that  some  of  the  distributees  are  mi-' 
nors,  and  it  is  erroneous  to  pass  on  their  rights  without  the 
protection  of  a  guardian  ad  litem.     Taylor  v.  Reese,  4  Ala.  121.  - 

6.  An  administrator  who  is  authorized  to  reserve  property 
from  sale  for  ten  years,  &c.,  is  required  to  make  annual  set- 
tlements and  if  he  fails  to  do  so,  he  is  not  alloAved  compensa- 
tion for  ser%4ces.  Clay's  Dig.  p.  198,  §  31-32-33 ;  Benson  v. 
Bruce,  4  Dess.  Rep.  463;  Wright  v;  Wright.  2  McCord's 
Ch.  Rep.  8 ;  Jenkins  v.  Fickling,  4  Dess.  369;  Frazier  v.  Vant, 
1  Hill's  Ch.  Rep.  210. 

Hunter  &  Bird,  for  the  defendants : 

1;  The  inventory  is  only  prima  facie  evidence  against  the 
administrators.  2  Greenl.  on  Ev.  277,  §  347  ;  2  Williams  on 
Ex'rs,  648;  Brazil  v.  Brazil,  9  A.  R.  491 ;  Steele  v.  Knox,  la 
A.  R.  608.  The  proof  showed  that  Mrs.  McGee,  (adminis- 
tratrix) after  the  death  of  her  husband,  purchased  and  paid  for 
the  slave  IMary,  with  her  own  money,  thus  fully  rebutting  the 
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pnma  facie  intendment  of  the  inventory,  and  showing  that  the 
insertion  of  this  slave's  name  vvras  by  accident  or  mistake. 

2.  Mrs.  McGee  is  charged  in  the  account  current,  with  the 
crops  which  this  slave  of  her's  assisted  in  making,  by  working 
on  the  plantation  in  common  .with  the  slaves  of  the  estate. 
To  this  extent  the  labor  of  her  slave  was  made,  to  increase  the 
.-estate  and  funds  with  which  she  was  charged ;  some  allow- 
ance therefore,  for  the  labor  of  this  slave  was  certainly  proper. 

3.  The  allo>vance  of  six  hundred  dollars  to  Mrs.  McGee, 
,for  the  whole  time  she  acted  as  administratrix,  considering 
the  labor  and  extraordinary  services  performed  by  her,  was 
certainly  very  low.  She  was  acting  about  twelve  years,  and 
the  allowance  of  six  hundred  dollars,  was  for  the  whole  time, 
being  about  $50  a  year,  without  any  interest.  Besides,  this 
^600,  also  included  the  rent  of  her  land.  No  question  is  made 
by  the  bill  of  exceptions  as-  to  the  propriety  of  Mrs.  McGee 
having  used  funds  of  the  estate  for  the  purchase  of  the  land; 
the  administrators  in  their  account  current,  being  charged 
with  the  money  so  used,  and  interest  thereon.  The  amount 
of  compensation  is  to  be  regulated  by  the  circumstances  of 
each  case.  Phillips  v.  Thompson,  9  Porter  664.  It  will  be 
observed  that  there  was  in  fact,  no  renting  or  hiring,  althougli 
it  is  so  called  in  the  bill  of  exceptions.  The  produce  of  the 
administratrix's  land,  and  of  the  labor  of  her  slave,  had  inno- 
cently become  intermixed  with  the  estate's  funds,  and  she  had 
charged  hprself  with  her  own  moneys — and  all  the  court  did, 
was  to  seperate  her  own  funds,  with  which  she  was  charged, 
from  the  real  fund,  belonging  to  the  estate.  This  could  as  well 
be  done  by  charging  her  with  the  whole  amount,  and  then 
crediting  her  with  what  was  her  own,  as  by  merely  charging 
her  in  the  first  instance,  with  the  actual  amount  as  belonging 
to  the  e^ate.  It  is  a  mere  difference  of  methods,  the  result 
being  precisely  the  same  by  each  process.  Powell  v.  Powell, 
10  Ala. 

4.  As  to  the  objection  that  no  guardian,  ad  litem,  was  ap- 
pohited,  it  is  contended  that  it  does  not  appear  that  there  were 
any  infants ;  on  the  contrary,  wc  must  intend  from  the  record, 
that  all  the  parties  were  of  age.  This  objection  for  want  of 
proper  parties,  made  for  the  first  time  in  this  court,  is  of  course, 
;»ot  favored ;  all  legal  intendments,  are  to  be  made  in  favor  of 


44  ALABAMA. 


Craig  &.  Wife  v.  McGehee  «t  Armstrong. 


the  decrees,  and  the  matter  alleged  as  error,  must  clearly  and 
affirmatively  appear.  These  rules  all  apply  with  full  force, 
here,  and  even  if  it  were  doubtful  whether,  there  were  not  in- 
fants, would  be  sufficient  to  sustain  the  decrees. 

CHILTON,  J.— On  the  18th  September  1835,  the  defend- 
ants in  error,  applied  for,  and  obtained  letters  of  administra- 
tion upon  the  estate  of  Joseph  McGehee,  late  of  Dallas  coun-? 
ty,  deceased.  The  letters  were  granted  by  the  Judge  of  the 
Orphans'  Court  of  Dallas  county,  under  the  first  section  of  the 
Act  of  1835,  authorizing  the  personal  estate  of  the  intestate,  to 
be  kept  together,  and  exempt  from  sale,  for  ten  years,  and 
bond  was  executed  accordingly  by  said  representatives.  Dig. 
198,  §  30. 

In  December  1835,  James  H.  Armstrong,  one  of  the  repre- 
sentatives aforesaid,  i-eturned  to  the  Orphan's  Court  of  Dallas, 
an  inventory  of  said  estate,  duly  verified  by  his  oath,  and 
which  embraced  a  certain  negro  girl,  named  Mary,  who  was 
by  the  appraisers  estimated  to  be  >vorth  ^450. 

In  May  1836,  an  annual  settlement  was  made  by  said 
Armstrong  with  the  court,  and  no  further  proceeding  appears 
of  record  in  the  matter  of  said  estate,  until  the  January  Term, 
1846,  when  an  order  was  granted,  to  sell  all  the  personal  es- 
tate, and  a  petition  was  filed  to  sell  80  acres  of  land,  for  the 
purpose  of  making  more  equitable  distributiqi;  among  the 
heirs. 

Upon  the  final  settlement,  which  took  place  in  May  1847, 
the  defendants  in  error  Avere  permitted  to  strike  frorn  the  in- 
ventory, the  name  of  the  negro  girl,  Mary.  The  evidence  ad- 
duced in  support  of  the  motion  to  amend  the  inventory,  by 
striking  out  the  name  of  said  slave,  was  a  bill  of  sale  for  her, 
from  one  D.  G.  Brandon  to  Elizabeth  McGehee,  the  admin- 
istratrix, and  that  Mrs.  McGehee  claimed  the  girl  under  her 
purchase,  after  said  appraisement  and  inventory  were  return- 
ed to  the  Orphans'  Court.  It  was  also  shown  that  she  did  buy 
and  pay  for  said  negro  girl  as  set  forth  in  the  bill  of  sale,  pay- 
ing of  her  own  funds  the  sum  of  f  375,00,  and  of  the  money 
belonging  to  the  estate  of  her  intestate,  the  sum  of  S62.50, 
with  which  last  named  sum  she  was  charged  in  the  settlement, 
together  with  interest  froip  the  tijpe  of  investment.    The  ^375 
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was  raised  by  said  Elizabeth,  from  the  sale  of  hej.-  interest  in 
her  father's  estate,  which  interest  had  not  been  reduced  into 
possession  by  the  said  Joseph  McGehee,  in  his  life  time. 
The  purchase  was  made  some  ten  months  after  the  death  of 
the  intestate.  The  Orphans'  Court,  under  these  facts,  refused 
to  charge  the  administrators  with  the  price  of  the  slaye,  or  to 
consider,  as  assets  in  their  hands,  the  ^875,  used  in  her  pur- 
chase, but  allowed  the  administrators  $300  for  the  reasonable 
hire  of  said  girl,  while  she  labored  for  the  benefit  of  the  es- 
tate. 

1.  It  is  insisted  on  the  part  of  the  plaintiffs  in  error,  that 
under  the  circumstances  shown  in  evidence,  the  court  should 
have  charged  the  administrators  with  tlie  value  of  Mary :  that 
the  inventory  is  prima  fade  evidence  of  the  said  slave  being 
a  portion  of  the  assets  of  said  estate. 

There  can  be  no  question  that  the  inventory  sworn  to  by 
the  administrator,  is  sufficient,  in  the  absence  of  proof,  show- 
ing a  mistake,  to  charge  the  party  exhibiting  it,  with  the  pro- 
perty so  returned,  as  assets  of  the  estate.  In  Steele  v.  Knox, 
10  Ala.  Rep.  615,  it  is  said,  "  the  inventory  of  the  estate,  which 
the  personal.representative  is  required  to  make,  would  certain- 
ly be  evidence  against  him  in  the  absence  of  all  other  proof  of 
the  value  of  the  property."  See  also,  Brazeal's  adm'r  v.  Bra- 
zeal's  distributees,  9  Ala.  Rep.  461.  This  position  is  aot  gain- 
sayed  by  the  defendant's  counsel,  but  they  insist  that  this  ^- 
ma  /ac^e  intendment  is  sufficiently  rebutted  by  the  proof  shown 
in  the  record. 

We  think  the  proof  set  out  in  the  bill  of  exceptions  suffi- 
cently  shows  that  the  girl,  Mary,  was  improperly  returned  in 
the  inventory.  The  interest  of  Mrs.  McGehee  in  the  estate  of 
her  deceased  father,  which  her  husband  had  never  reduced  to 
possession,  was,  after  his  death,  her  individual  property,  and 
she  was  not  chargeable  with  the  sum  for  which  she  sold  it, 
as  assets  of  the  estate.  Terrell,  et  al.  v.  Greene,  et  al.  11  Ala. 
Rep.  207 ;  Johnson,  adm'r  v.  Wren,  3  Stew.  Rep.  172 ;  May- 
field  V.  Clifton,  ib.  375.  True,  the  sum  of  sixty-two  50-100 
dollars  of  the  money  belonging  to  the  estate,  was  advanced 
in  the  purchase  of  the  said  girl,  and  the  rule  is  well  settled, 
that  a  trustee,  shall  not  be  allowed  to  profit  by  speculating  on 
the  trust  fund,  and  if  any  profit  accrues,  the  same  belongs,  at 


46 ALABAMA. 

Craig  &.  Wile  v.  McGehee  &.  Ariiisjtrotig. 
his  election,  to  the  cestui  que  trust ;  this  sura,  however,  with 
interest  from  the  time  of  such  investment,  is  charged  to  the 
administrators,  and  no  question  was  raised  in  the  court  below 
as  to  any  supposed  profits  which  accrued  upon  the  invest- 
ment. The  questions  there  made,  and  which  are  here  pre- 
sented for  our  revision,  are,  should  the  administrators  be 
charged  with  the  value  of  the  slave,  and  with  the  $375  paid 
for  her  ?  There  is  no  pretence  that  the  administratrix  was 
guilty  of  any  fraud,  or  bad  faith,  in  malcing  the  investment, 
and  as  the  $375  belonged  to  her,  the  court  very  properly,  in 
our  judgment,  refused  to  charge  her  with  the  value  of  the 
slave,  jMary,  or  to  regard  her  as  assets  of  the  estate.  There 
.was  then  no  error  in  allowing  the  mistake  in  the  inventory  to 
be  corrected  on  the  final  settlement. 

2.  Did  the  court  err  in  allowing  hire  fof  the  slave  Mary  ? 
It  ia  shown  she  labored  upon  the  premises  where  the  farming 
was  carried  on  some  eight  or  ten  years.  The  crops,  which 
are  the  joint  product  of  the  labor  of  the  administratrix  and 
said  girl  and  two  slaves  belonging  to  the  estate,  are  charged 
to  the  account  of  the  administrators  in  the  final  settlement.— 
Being  charged  with  the  produce  of  the  slave's  labor,  it  is  cer-r 
tainly  just  that  she  should  be  allowed  a  reasonable  compensa- 
tion for  her  service,  unless  tliere  is  some  rigid  rule  of  law 
which  forbids  it.  The  act  of  1835,  which  authorizes  the 
Judges  of  the  several  County  Courts,  upon  good  cause  shown, 
to  permit  the  executor  or  administrator  to  keep  the  personal 
estate  of  the  decedent  together  for  any  term  not  exceeding  ten 
years,  contemplates  that  the  personal  representative  should 
manage  the  property  so  as  to  make  it  most  available  to  the 
estate.  He  is  required  t9  keep,  and  annually  to  return  an 
accpunt  of  the  manner  in  which  the  estate  has  been  managed, 
Ithe  crops  made,  the  expenses  incurred,  and  the  disposition  of 
all  monies  received  from  the  estate.  And  by  the  act  of  1839, 
the  administrator  or  executor  is  authorized  to  retain  the  real 
estate  in  cases  where  he  keeps  the  personal  property  together 
for  ten  years,  and  to  cultivate  such  real  estate,  &c.  See  Dig. 
198,  §§  30,  31— page  199,  §  37.  To  carry  out  the  object  of 
the  Legislature,  it  is  manifest,  a  reasonable  discretion  must  be 
vested  in  the  personal  representative,  in  order  to  render  effec- 
tiaal  the  powers  confided  to  him.    It  may  becpme  one  of  the 


•    JANUARY  TERM,  1349. 47 

Craig  &  Wife  v.  McGehee  &  Armstrong. 

last  importance,  in  the  varied  operations  of  agriculture,  for  the 
administrator  to  incur  expense  in  employing  assistance  to 
pitch,  cultivate  or  garner  the  crops,  to  purchase  implements  of 
husbandry  and  the  like,  or  to  rent  land  so  as  to  render  the  la- 
bor of  the  hands  most  profitable.  Were  such  powers  denied 
him,  it  would  often  happen  that  the  cultivation  of  the  real  es- 
tate cbuld  not  be  successfully  carried  on,  and  a  loss  instead  of 
a  profit  might  result  to  the  estate.  It  must  be  made  to  appear, 
however,  that  the  acts  of  the  representative,  involving  the  ex- 
ercise of  such  power,  were  for  the  benefit  of  the  estate,  and 
not  for  the  purpose  of  profit  to  thenriselves. 

The  case  at  bar  furnishes,  we  think,  a  fit  illustration  of  the 
policy  of  the  Legislature  in  the  enactment  of  the  statute  above 
referred  to,  and  of  the  pmvers  which  may  properly  be  exer- 
cised by  the  administrator.  The  decedent  left  a  small  estate, 
and  a  wife  and  eight  daughters,  who  must  support  upon  it. 
The  estate,  if  sold,  would  doubtless  have  been  wholly  inade- 
quate to  their  maintenance,  and  the  widow  is  permitted  to 
keep  it  together.  The  estate  owning  only  a  negro  man  and 
woman,  the  administratrix,  by  the  use  of  a  small  part  of  the 
means  of  the  estate,  coupled  with  what  she  possessed  individ- 
ually, purchased  a  small  tract  of  land  and  a  rlegro  slave, 
charging  herself,  however,  Avith  the  funds  of  the  estate  so  in- 
vested, and  interest  from  the  timfc  of  such  investment.  With 
these  small  means,  by  the  personal  supervision  and  labor  of 
the  widow,  (for  the  proof  shows  she  worked  in  the  cotton-field 
with  the  hands  daily,  during  the  cotton  season,  for  eleven 
years,)  she  is  not  only  enabled  to  support  her  family,  but  pro- 
duces cotton  crops,  the  net  sales  of  which,  with  interest, 
amount  to  some  $5,000,  with  all  of  which  she  is  charged. — 
Besides  this,  the  increase  of  the  female  slave,  in  the  mean  time, 
adds  to  the  value  of  the  estate. 

This  result  of  the  management  of  tiic  estate  vindicates  the 
wisdom  of  the  enactment,  and  shows  too  that  the  administra- 
trix has  used  extraordinary  efforts  to  render  the  assets  avail- 
able. No  part  of  the  record  shows  that  she  was  at  any  time 
>^anting  in  good  faith,  in  tlie  discharge  of  the  trust  committed 
to  her.  Her  own  personal  services,  the  labor  of  her  slave  and 
the  rent  of  Ihc  land,  all  go  to  swell  the  assets  of  the  estate, 
which  arc  charged  to  her;  and  having  acted  in  good  faith,  in 
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thus  comtningling  her  own  with  the  assets  of  the  estate,  wei 
think  the  court  acted  very  correctly  in  making  her  a  reason- 
able allowance  for  the  hire  of  her  slave  and  her  own  services. 
The  rule  as  to  compensation  is  very  correctly,  we  think,  laid 
do\yn  in  the  case  of  Harris  v.  Martin,  9  Ala.  Rep.  900 :  If  such 
services  were  necessarily  and  bona  fide  rendered,  or  were  re- 
quired by  the  exigencies  of  the  estate  to  be  rendered,  and  were 
for  its  benefit,  the  court  should  make  such  an  allowance  as, 
under  all  the  circumstances,  would  be  reasonable  and  just. 
The  court,  in  such  cases,  will  nevertheless  closely  scrutinize 
the  acts  of  the  trustees,  to  see  that  their  duties,  if  brought  in 
conflict  with  their  interest,  have  been  strictly  and  in  good  faith 
performed.     See,  also,  Savage  v.  Bcnham,  adm'r.,  11  Ala.  49. 

We  think  the  objection,  that  it  does  not  affirmatively  appear 
from  the  record  in  this  case,  that  the  services  of  the  slave  as 
well  as  of  the  administratrix  were  required  by  the  exigent 
cies,  and  did  not,  after  the  compensation  was  deducted,  redound 
to  the  benefit  of  the  estate,  is  not  supported  by  the  record.- 
It  is  clearly  inferrable  from  the  proof,  that  laying  out  of  view 
the  rent  of  the  land,  for  which  nothing  seems  to  have  been 
allowed,  the  compensation  is  but  a  very  moderate  allowance, 
and  that  the  interest  of  the  distributees  has  been  advanced  by 
the  employment  of  the  labor  for  which  the  allowance  was 
made. 

3.  Does  the  failure  of  the  administratrix  to  make  annual 
returns  deprive  her  of  the  right  to  compensation  ?  The  deci- 
sions to  which  we  have  been  referred,  from  South  Carolina, 
do  indeed  hold  the  affirmative  of  this  proposition ;  but  it  will 
be  found  that  they  rest  upon  a  statute  of  that  State,  passed  in 
1789,  by  which  commissions  are  to  be  disallowed  when  an- 
nual returns  have  not  been  made — 3  Eq.  Rep.  78.  Our  stat- 
ute is  merely  directory,  and  although  it  would  be  entirely 
proper  to  refuse  compensation  in  cases  where  the  administra- 
tor refuses  to  account,  or  stands  out  in  contempt  of  the  autho- 
rity of  the  court,  as  in  the  case  of  Hall  v.  The  Heirs  of  Wilson^ 
14  Ala.  Rep.  295,  yet  where  the  party  is  guilty  of  no  default 
in  settling  when  required,  and  has  exercised  that  diligence  in 
respect  to  the  proper  management  of  the  estate  which  pru- 
dence and  good  faith  demand,  he  should  be  allowed  a  just 
compensation.     In  Bryant  v.  Craig,  12  Ala.  Rep.  354,  whicH 
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was  an  attempt  to  charge  a  guardian  with  compound  interest, 
because  he  had  failed  to  make  annual  returns,  it  was  held,  that 
the  mere  omission  of  the  guardian  to  make  annual  settlements 
was  not  evidence  of  fraud,  so  as  to  charge  him  with  compound 
interest.  The  statute  requires  guardians  as  well  as  adminis- 
trators, under  the  act  of  1835,  to  render  annual  accounts.  Dig. 
270,  §  15.  Compensation  should  only  be  refused  in  cases  of 
wilful  default,  or  gross  negligence,  causing  loss  to  the  estate. 
Powell  V.  Powell,  10  Ala.  Rep.  900. 

4.  It  however  appears  from  the  petition  filed  by  the  repre- 
sentatives, for  leave  to  seR  the  real  estate,  in  said  Orphans' 
Court  at  the  January  Term  1846,  that  two  of  the  children  of 
the  intestate,  viz,  Margaret  and  Amanda,  were  infants  under 
the  age  of  21  years.  Application  for  final  settlement  was  made 
in  January  1847,  but  the  settlement  was  postponed  until  the 
May  following.  By  the  third  section  of  the  act  of  1843,  (I)ig. 
229,  §  43,)  the  administrator  is  required  to  file  with  his  Vouch- 
ers, &c.  for  final  or  annual'  settlement,  a  statement  under  oath, 
containing  a  list  of  the  heirs  and  legatees  of  the  estate,  speci- 
fying which  are  minors,  &c.,  so  that  the  Orphans'  Court  may 
be  able  to  appoint  guardians  ad  litem  for  the  infants,  and  make 
the  proper  decree  of  distribution.  This  the  administrators 
failed  to  do,  and  no  guardian  ad  litem  was  appointed  for  either 
of  said  minors.  The  record,  we  think,  sufficiently  shows  that 
two  of  the  distributees  are  infants,  and  the  statute  requires 
that  they  should  have  guardians  ad  litem  to  represent  them. — 
Taylor  &  Wife  v.  Reese,  adm'r.,  4  Ala.  Rep,  121.  We  are 
compelled,  therefore,  though  we  confess  reluctantly,  to  reverse 
the  decree  and  remand  the  cause.  See  Parks  v.  Stonum,  8 
Ala.  Rep.  755;  Roberts  v.  Stanton,  2  Munf.  129. 

Reversed  and  remanded. 


m; ALABAiSlA. 

Robinson  v.  Craig. 


ROBINSON  IX  CRAIG: 

1.  In  an  action  for  a  tort  to  to  the  person,  the  plaintiff  is  Bot  entitled  to  a" 

discovery  from  the  defendant  in  aid  of  his  action. 
"i.  A  writ  of  error- will  not  lie  to  revise  the  action  of  an  inferior  court,  on 

an  application  for  the  allowance  of  interrogatories  under  the  statute 

to  a  party  in  the  suit. 

Error  to  the  Circuit  Go«rt  of  liimestone.  Tried  before  ther 
Hon.  Thomas  A.  Walker. 

The  plaintiff  iiistituted  his  action  against  the  defendant  iit 
error  for  seducing,  debauching,  ^c,  the  vsrife  of  the  plaintiff^ 
and  made  application  to  the  court  for  the  allowance  of  inter- 
rogatories under  the  statute  to  the  defendant,  in  aid  of  his  ac- 
tion. The  court  refused  the  application,  and  to  revise  this 
action  of  the  court,  the  writ  of  error  in  this  case  is  sued  out 

L.  P.  Walker,  for  plaintiff  in  error : 

1.  The  fads  sought  to  be  elicited  from  Craig  by  the  inter- 
rogatories, are  not  such  as  he  would  be  privileged  from  dis- 
closing upon  a  bill  of  discovery  in  chancery.-^In  chancery 
the  defendant  is  not  privileged  from  making  the  discovery 
sought,  unless  it  would  subject  him  to  a  criminal  prosecution, 
to  penalties,  or  to  a  forfeiture,  or  something  in  the  nature  of 
a  forfeiture.  2  Paige  R.  601 ;  1  Peters,  100,  138,  232 ;  2  Ve- 
sey,  245;  Story  Eq.  PL  (3d  edit.)  §  824,  §  575-6,  §  521-2-3-4 ; 
Hare  on  Discovery,  131-156 ;  Wigram  Discov.  p.  28-9  (Law 
Library  edition).  As  to  what  are  penalties  and  forfeitures  as 
here  alluded  to,  see  Story's  Eq.  PI.  (3d  edit.)  §  579-80,  d  seq. 

2.  A  bill  of  discovery  lies  as  well  in  aid  of  an  action  for  a 
tort,  as  of  an  action  upon  a  contrad.  It  is  only  where  the  tort 
amounts  to  an  indidable  offence,  or  subjects  the  party  to  penal  mn,' 
sequences,  that  discovery  is  refused.  All  the  cases  in  5  Maddox 
Rep.  218 ;  2  Sim.  &  Stu.  79;  2  Russell  Rep.  550;  4  Sim.  263; 
1  Keen,  329  ;  are  decided  upon  thife  principle.  See  particvi- 
larly,  3d  edit.  Story's  Eq.  PI.  §  553,  note  (3);  ibid,  §  597,  note 
3  and  4;  9  Paige,  580. 

L.  Parsons,  for  defendant : 

1.  A  party  is  not  bound  to  difccover  what  may  evert' tend 
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4o  eriminate  him,  nor  to  disclose  one  fact  whic^,  with  ptjiers, 
might  have  that  effect.  Story's  Eq.  ;Plead.  §  524,  (3d  e^iy) 
579.  ,  *. 

2.  This  is  an  action  ex  delicto,  in  the  nature  of  a  personal 
ftort.  There  is  np  case  in  which  the  plaintiff,  in  such  action, 
/ever  maintained  a  bill  of  discovery.    This  was  said  by  the 

counsel  on  both  sides  ^nd  by  the  court  in  Glynn  v.  Houston, 
.1  Keene,  329. 

3.  The  above  suggestions  and  authorities  take,  this  case  en- 
tirely out  of  those  decisions  which  have  recently  gone  most 
unjustifiable  lengths,  as  I  think,  in  allowing  discovery  in  cases 
of  even  crime,  when  the  danger  of  indictment  is  at  an  end. 
The  danger  of  perjury  appears  to  have  been  lost  sight  of.  But 
if  it  were  necessary,  I. would  contend  that  this  case,  indepen" 

,dently  of  the  matters  suggested  above,  is  not  within  those  au- 
thorities.   They  must  have  some  limit. 

DARGAN,  J.-r-I  have  sought  in  vain  ;to  find  a  precedent 
where  a  bill  of  discovery  has  been  brought  in  aid  of  an  ac- 
tion at  law,  to  recover  damages  for  a  tort  done  to  the  person 
of  the  plaintiff.  In  the  case  of  Qlynn  v.  Houston,  1  Keene, 
329,  it  is  said,  both  by  the  counsel  in  argument  and  the  court 
in  delivering  judgment,  that  no  such  ca^e  could  be  found. 
This,  to  my  mind  is  conclusive,  that  a  plaintiff  who  has  sued 
for  a  tort  done  to  his  person,  cannot  file  a  bill  of  discovery  to 
compel  the  defendant  to  confess  the  commission  of  the  tort. 

2.  But  we  think  it  settled  by  a  previous  decision  of  this  court, 
that  a  writ  of  error  will  not  lie  to  review  the  action  of  an  in- 
ferior court,  refusing  to  grant  an  order  requiring  a  party,  to 
whom  interrogatories  have  been  propounded,  to  answer  them 
under  oath.  In  the  case  of  Mallory  v.  Matlock,  7  Ala.  757,  it 
is  said, "  the  refusal  of  the  court  to  grant  an  order,'requiring  the 
defendant  to  answer  the  interrogatories  propounded  to  him,  is 
not  a  me^tter  that  can  be  reviewed  by  writ  of  error."  It  is  not 
a  final  ^eptence,  judgment  or  decree,  but  is  merely  an  inter- 
locutory order,  and  does  not  necessarily  enter  into  the  final 
judgrjfient.  If  the  court  should  refuse  to  grant  the  order,  when 
a  proper  application  is  made  to  it,  this  error  may  be  corrected 
'by  mandamus  during  the  pendency  pf  the  suit :  But  it  can- 
not be  reviewed  by  writ  of  error,  npr  can  the  plaintiff  in  error, 
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by  taking  a  non-suit  because  of  the  refusal  of  the  court  to 
make  the  order,  bring  the  case  before  this  court  by  .this  writ. 
The  judgment  must  be  affirmed. 


NOLAND  ET  AL.  vs.  LOCK. 

1.  The  Orphans'  Court  has  not  the  power  to  vacate  a  judgment  for 
costs  as  to  one  party,  and  adjudge  them  against  the  other,  at  a  term  of 
the  court  subsequent  to  that  at  which  the  judgment  was  rendered. 

Error  to  the  Orphans'  Court  of  Pickens.  Tried  before  the 
Hon.  Lemuel  A.  Gilkey,  Judge. 

On  the  19th  November  1846,  the  defendant  in  error  con- 
tested the  will  of  Philip  Noland,  deceased,  and  having  failed, 
judgment  was  rendered  against  him  in  favor  of  the  plaintiffs 
in  error,  the  executors,  for  the  costs  of  the  proceeding.  On 
the  second  Monday  in  May  1848,  the  defendant  in  error  mov- 
ed the  court  "  to  re-tax  the  cost  in  the  matter  of  the  probate  of 
Philip  Noland's  Will,  heretofore  taxed  against  him  as  contes- 
tant, so  as  to  tax  said  cost  against  the  executors  of  the  estate," 
&c.  The  court  granted  the  motion,  and  ordered  "  that  the 
costs,  heretofore  adjudged  against  said  Locke,  be  taxed  against 
the  estate  of  Philip  Noland,  and  paid  by  the  executors."  To 
this  the  executors  excepted,  and  now  assign  it  as  error. 

J.  L.  Martin,  for  plaintiff  in  errojr. 

Peck,  for  defendant : 

1.  The  Orphans'  Court  may  set  aside  a  probate  of  a  will 
previously  granted,  and  consequently  it  may  set  aside  the\or- 
der  for  costs — the  greater  certainty  includes  the  lesser.  6  N. 
S.  166. 

2.  The  Orphans'  Court  is  sub  modo  a  court  of  equity,  and 
necessarily  exercises  a  discretion  as  to  costs. 

3.  A  motion  to  re-tax  costs,  may  be  made  at  a  subsequent 
Term.     .3  Porter,  335. 
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4.  On  this  subject  see  11  N.  S.  12;  12  do.  473.;  5  dorSl?,; 
8do.  79;  lido.  615. 

5.  A  decree  for  costs  merely,  will  not  be  reversed.  ♦ 

DARGAN,  J. — In  support  of  the  judgment  of  the  Orphans' 
Court,  it  is  contended,  that  this  was  a  mere  motion  to  re-tax 
the  cost,  and  not  a  motion  to  set  aside  a  judgment  rendered 
at  a  previous  Term.  A  motion  to  re-tax  the  cost  of  a  suit  is 
simply  a  motion  to  correct  a  ministerial  act  of  the  clerk,  or 
officer  whose  duty  it  is  to  tax  the  cost ;  but  here  the  defen- 
dant in  error  did  not  move  to  have  any  mistake  of  the  clerk 
corrected  in  taxing  the  cost,  but  by  his  motion,  he  asked  the 
court  to  alter  the  judgment  for  cost  and  to  render  judgment 
against  the  other  party ;  in  one  word,  he  asked  the  court  to 
release  him  from  the  cost  altogether,  although  judgment  for 
cost  had  been  rendered  against  Wm,  and  to  impose  it  on  his 
adversary.  Instead  of  being  a  motion  to  re-tax  cost  for  a 
mistake  of  the  clerk,  it  clearly  is  a  motion  to  alter  the  final 
judgment,  that  had  been  rendered  at  a  previous  Term,  which 
cannot  be  done. 

The  court  erred  in  granting  the  motion,  and  the  judgment 
must  be  reversed. 


KENAN  vs.  HOLLOWAY. 

1,  A  voluntary  payment  of  money  by  one  person  for  the  use  pf  another, 
without  a  previous  request,  will  not  support  a  subsequent  promise  tu 
refund,  unless  the  payment  is  beneficial  to  the  promissor. 

2.  The  satisfaction  of  a!  judgment  by  a  third  person,  if  sanctioned  and 
adopted  by  the  defendant,  will  ordinarily  support  a  promise  to  refund. 
In  such  case,  the  fact  of  ratification  warrants  the  iiHplicalioa  o/  a  pre- 
vious request. 

3,  An  acknowledgment  by  K.  to  a  stranger,  that  she  owes  11.,  for  money 
which  he  had  voluntarily  paid  for  her,  without  a  previous  request,  and 
that  she  is  in  honor  bound  to  reimburse  him,  and  intends  to  do  so,  is 
not  a  promise  to  H.  to  refund  hilii  the  money  so  paid. 

4.  A  proraige,  made  under  such  circumstances  as  show  an  ignorance,  on 
the  part  of  the  promissor,  that  the  demand,  promised  to  bu  paid,  cre- 
ates no  legal  liability,  is  without  consideration  and  void. 


54  ALABAMA. 


Kenan  v.  Holloway. 


6.  If  a  party  offers  in  evidence  an  entire  record,  a  part  of  which  is  legrl, 
and  a  part  illegal  testimony,  the  court  commits  no.errQr  ;in  excluding 
the  \vrhole. 

6.  Where  the  mere  tendency  of  a  charge  is  to  misleaithe  jury,  the  party, 
to  be  prejudiced  by  it,  should  ask  additional  and  explanatory  iustruc- 
tions ;  but  where  its  necessary  effect  is  to  produce  that  ffii^ult,  the  charge 
is  fatally  erroneous. 

Error  to  the  Circuit  Court  of  Wilcox.     Tried  before  the 
Hon.  Nathan  Cook. 

This  was  an  action  of  assunripsit,  by  the  defendant  against 
the  plaintiff  in  error,  for  money  lent  and  advanced.     The  ioU 
lowing  facts  appear  from  a  bill  of  exceptions  found  in  the  re- 
cord.    One  Seawell  obtained  a  judgment  in  the  County  Court 
of  Mobile,  against  the  defendant  and  Thomas  Kenan,  as  ex- 
equtxix  and  executor  of  Michael  Kenan,  deceased :  an  exe- 
qutip|i  issued  on  this  judgment,  and  was  leviedjand  bond  was 
t^kpn  for  the  delivery  of  the  property  from  the  executrix  and 
,executor,  >vhich  was  forfeited,  and  thereupon  an  execution 
^ssued  against  them  and  their  securities,  which  on  the  7th  of 
JVIarch  1842,  came  to  the  hands  of  the  plaintiff  as  sheriff  -o^ 
Dallas  county,  and  was  by  him  satisfied  by  a  payment  to  the 
plaintiff  therein,  on.  the  28th  April  1842.     The  plaintiff  proved 
by  one  Philpot,  that  in  a  conversation  with  him,  the  defendant 
statedjjthstt  she  had  promised  the  plaintiff  to  have  the  money 
to  satisfy  the  execution  at  Cahawba,  on  the  first  day  of  the 
.Spring  court,  and  would  have  had  it  there  at  the  time,  had 
she  not  been  advised  by  an  attorney  in  Mobile,  where  she 
.went  to  raise  the  money,  that  she  could  be  relieved  from  the 
judgment :  that  on  her  arrival  at  Cahawba,  on  the  first  day 
of  court,  she  learned,  that  the  plaintiff  had  advanced  the  money 
out  of  his  own  funds :  that  he   should   not  lose  it,  having 
paid  it  innocently:  that  she  was  in  honor  bound  to  reim- 
burse him,  and  intended  doing  so,  though  she  regretted,  that 
he  did  not  await  her  return  from  Mobile,  before  he  paid  it. 
The  sanie  witness  stated,  that  in  another  conversation  with 
her,  she  said,  in  reference  to  a  sale  of  her  plantation  in  Dallas, 
to  one  Wilson,  that  if  Wilson  bpught  it,  he  must  satisfy  the 
plaintiff's  claim  for  the  money  advanced  by  him  on  the  exe^ 
cution,  as  she  OAved  it.     The  defendant  offered  in  evidence 
the  transcript  of  a  bijl  filed  ^y  her  and   'fhomas  Kenan, 
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against  Seawell,  on  the  30th  April  1842,  to  restrain  and  per- 
petually enjoin  the  collection  of  said  judgment,  with  the  pro- 
ceedings, and  final  decree  thereon  in  accordance  with  its 
prayer.  To  the  introduction'  of  this  transcript,  the  plaintiff 
objected,  and  the  court  excluded  it  from  the  jury.  Various 
charges  were  asked  by  the  defendant  and  refused,  and  others 
were  given  by  the  court,  but  the  following  charge  is  the  only 
one  necessary  to  be  stated :  The  court  charged  the  jury,  that 
although  the  plaintiff  may  have  paid  the  money  on  the  exe- 
cution voluntarily,  and  without  any  previous  request  from  the 
defendant,  yet  if  they  believed,- from  the  evidence,  that  the  de- 
fendant, after  the  payment  of  the  money,  assented  to  the  pay- 
ment so  made,  and  in  consideration  thereof,  promised  the 
plaintiff  to  refund  it  to  him,  that  the  defendant  would  be  bound 
by  that  promise,  and  the  plaintiff  would  be  entitled  to  recover. 
To  the  ruling  of  the  court  and  to  the  several  charges  given 
and  to  the  refusal  to  charge  as  requested,  the  defendant  ex- 
cepted, and  now  assigns  them  as  error. 

BoLiNG  &  Saffold,  for  plaintiff  in  error:- 

1.  There  was  no  iiistO  consideration^  So  far  as  the  proof 
shows  HoUoway  paid'  the  debt  voluntarily.  iVlrs.  Kenart 
would  not  have  been  liable  had  she  given  her  note  for  the 
debt.  Hester  v.  Weston,  6  Ala.  Rep.  416;  Ten  Eych,  et  al. 
V.  Vanderpool,  8  J.  R.^  120  ;  Rhan  v.  Hiughes,  7  Term  Rep. 
350,  Note  ;  Brown  v.  Adams,  1  Stew.  Rep.  51 ;  Click  v.  Mc- 
Afee, 7  Porter,  62. 

2.  The  promise  must  have  been  beneficial  to  her  to  bind  her. 
Brown  v.  Barnes,  6  .Via.  Rep.  694 ;  Nelson  v.  Boynton;  3 
Mete.  396.  In  the  latter  case,  an  attachment  was  dismissed 
on  promise  of  a  third  party  to  pay  the  money.  The  third  party 
was  not  held  liable  because  the  promise  was  not  beneficial' to 
defendant. 

3.  Mrs.  Kenan's  ackowledgment  that  she  was  bound)  if 
made  under  a  mistake  of  the  law,  does  not  create  an  obliga- 
tion on  her,  if  the  law  itself  would  not  impose  one.  Warder 
and  others  v.  Tuck,  7  Mass.  Rep.  449 ;  Freeman  and  others  v. 
Boyington,  7  Mass.  Rep.  483. 

4.  The  record  from  the  chancery  coort  should  have  been 
received.     It  wa^  proper  evidence    It  was  good  to  show  a 
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want  of  considerECfion — also,  to  show  that  no  detriment  could 
have  resulted  to  Holkrvvay,  had  he  failed  to  pay  over  the  mo- 
ney-j  or  had  he  failed  to  make  it.  McCall  v.  McRea,  10  Ala. 
Rep.  313.  It  could  have  been  introduced  to  show  the  fact  of 
suit  and  perpetual  mjunttion.  4  Phil.  Ev.  by  C.  &  H.  815, 
Note,  567 ;  ib.  817,  nt»te,  270, 583,  p/  333.  The  record  is  good 
evidence  to  show  that  she  Was  actually  damaged  by  his  paying 
the  money  at  the  time  he  did,  vdnntarily,  and  without  any  re- 
quest. Moreover,  the  i^eason  is  given  by  her  for  wishing  to 
pay  Holloway ;  not  on  the  gf ound  that  she  was  benefitted, 
but  because  he  was  the  innoeent  party,  and  ought  not  to  lose 
it;  The  supposed  tascs  of  the  counsel  for  defendant  in  error, 
of  benfit  to  her,  cannot  answer  here,  as  that  she  was  relieved 
by  his  paying  the  money  from  giving  an'  injunction  bond,  &c. 
She  got  into  worse  hands  by  becoming  liable  to  Holloway. 

5.-  Mrs.  Kenan  has  been  damaged  by  the  charge  of  the  court 
presupposing,'  that  there  was  a  promise.  There  was  nothing 
to  found  the  charge  upom  It  r^cessarily  had  a  bad  effect  up- 
on the  jury,  for  the  court  to  throw  out  any  such  intimation  to 
the  jury.  The  whole  testimony  is  set  oiit,  and  no  promise 
is  shown  whatever :  It'  is  not  sho\V^n  that  she  eVer  saw  Hollo-  ^ 
way,  or  said  one  word  to'  him  stbcrtit  the  case;  the  court  there- 
fore erred  in  making  this  charge. 

6.  It  distiribtly  appears,  from  th6'  only  testimony  in  the  case, 
viz,  Philpot's  testimony,  that  Mrs.-  Kenan  never  did  promise 
Holloway,  to  pay  him ;  and  what  she  said  to  Philpot,  was  af- 
ter she  had  obtained  the  injunction. 

Lapsley  &  Hunter,  for  defendant  ^ 

1.  As  to  the  matter  of  consideration.  Tof  support  an  express 
subsequent  promise  if  there  is  a  benefit  to  the  promissor,  no 
express  previous  request  is  necessary.  The  doctrine  of  a  past 
or  executed  consideration  never  applies,  except  where  there 
is  no  benefit  to  the  promissor.  Story  on  Contracts,  p.  94-95 
and  96,  §§  147,  148  and  149:  See  especially,  §  147  and  149. 
This  is  the  language  :  "  and,  generally,  where  a  party  derives 
a  benefit  fronf  the  consideration,  a  request  will  be  inferred," 
and  note  4  to  this  sentence,  where  many  authorities  are  cited. 
See  also,  4  Am:  Jurist,  2,  for  Mr.  Metcalf 's  article.  But  the  case 
of  Rountree  v.  Holloway,  13  Ala.  Rep.,  is  directly  in  point. 
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But  it  is  contended  that  there  was  im  debt  due  at  the 
time  Holloway  paid  the  money.  The  answer  to  this  is  :  it 
is  wholly  immaterial  as  between  Holloway  and  Kenan,  whe- 
ther there  was  a  debt  as  between  Kenan  and  Seawell — ^there 
was  a  judgment  in  full  force,  and  an  execution  out  against 
her,  and  HoUoway's  relieving  her  from  the  pressure  of  such 
judgment  and  execution,  was  a  sufficient  consideration,  even 
if  it  had  been  proved  by  competent  evidence,  beyond  all  ques- 
tion, that  no  debt  was  due,  as  between  Kenan  and  Seawell. 
See  as  to  consideration.  Story  on  Contracts,  73,  §  115.  But 
this  qustion  is  not  raised  upon  the  record.  There  was  no  evi- 
dence sfiomng;  or  tending-  to  slum,  tliat  there  was  no  debt  due, 
and  no  cliarge  asked  or  refused  on  that  question.  This  con- 
cludes the  matter  without  any  question.  It  is  certain  that  the 
decree  rendered  three  years  after,  when  Holloway  was  no 
longer  a  party,  was  not  evidence  for  that  or  any  other  purpose. 
Holloway  had  ceased  to  be  a  party  before  that  decree  was 
rendered.  As  to  this  record,  it  will  be  observed,  that  the  whole 
record  was  offered  and  rejected — ^it  contains  the  decree  per- 
petually enjoining  the  judgment,  which  was  rendered  after  Hol- 
loway had  been  dismissed  as  a  party.  This  decree  was  clearly 
not  evidence  against  Holloway,  and  for  that  reason  the  whole 
was  properly  rejected.  The  court  was  not  bound  to  distin- 
guish for  the  party  offering,  the  good  from  the' bad,  Hrabows- 
ki  V.  Herbert,  Daniel  &  Co.  4  Ala.  265. 

2.  As  to  the  charge  asked  about  reviving  a  consideration, 
where  it  was  suspended  hy  statute,  &c.,  that  charge  was  clear- 
ly abstract.  It  will  be  found  on  examining  the  authorities,  that 
it  is  tinder  the  head  of  statute  of  limitations.  There  was  no 
evidence  of  any  old  right  of  action  which  had  been  lost  by 
delay,  but  the  evidence  was  of  an  entirely  new,  original  cause 
of  action  just  then  arising.  This  charge  if  given,  could  only 
have  misled  the  jury,  by  putting  before  them  a  legal  truism, 
wholly  inapplicable  to  the  facts  of  this  case. 

COLLIER,  C.  J.— It  is  well  settled  that  money  paid  by 
one  person  for  the  M&e  of  another  does  not  necessarily  impose 
a  liability  upon  the  latter ;  for  one  man  cannot  of  his  own  will 
pay  another  man's  debt  witliout  his  consent,  and  thereby  con- 
vert himself  into  a  creditor.  Duiliford  v^  Mcssiter,  5  Maule  & 
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S.  Rep.  445 ;  Weakley  v.  Brahan  &  Atwood,  2  Stew.  Rep. 
500.  In  such  case  then,  the  payment  does  not  create  a  eon* 
sideration  from  which  the  law  will  imply  a  promise  to  repay, 
but  to  entitle  the  party  to  recover,  there  must  be  a  previous 
request,  not  only  alleged,  but  actually  proved.  Kaye  v.  But- 
ton, 7  Mann.  &  Grang.  Rep.  807;  Victors  v.  Davis,  12  Mees. 
&  Welsh.  Rep.  758.  Where,  however,  the  consideration  is 
beneficial  to  the  party  sought  to  be  charged,  and  is  actually 
adopted  or  taken  advantage  of  by  him,  the  person  executing 
the  consideration  becomes  the  agent  of  the  promissor,  by  the 
adoption  of  his  act  by  the  latter.  Omnis  ratihabitio  retrohabi-> 
tur  et  mandato  equiparatur.  Story  on  Con.  (2d  edit.)  §  473, 
and  citations  in  Note  2 ;  Rountree  v.  HoUoway,  13  Ala.  Rep. 
357. 

It  is  said  to  be  of  the  essence  of  every  consideration,  that  it 
should  create  some  benefit  to  the  party  promising,  or  some 
trouble,  prejudice  or  inconvenience  to  the  party  to  whom  the 
promise  is  made.  Story  on  Con.  (2d  edit.)  §  431,  et  seq.  But 
an  executed  consideration  which  was  not  induced  by  a  pre- 
vious request  of  the  promissor,  if  not  beneficial  to  him,  will 
not  sustain  the  promise  upon  the  ground  that  it  was  an  injury 
to  the  promissee.     Am.  Jur.  Oct  1839,  p.  2. 

A  moral  obligation  it  is  is  said,  is  not  a  sufiicient  legal  con- 
sideration to  support  either  an  express  or  implied  promise,  for 
the  law  cannot  undertake  to  enforce  every  promise  which  a 
man  of  honor  and  integrity  would  feel  himself  bound  to  per- 
form. In  Smith  v.  Ware,  13  Johns.  Rep.  259,  a  deed  of  land 
described  it  as  "  supposed  to  contain  ninety-three  acres,"  but 
upon  admeasurement,  it  was  ascertained  to  contain  much  less, 
and  the  vendor  promised  to  return  a  proportional  part  of  the 
price  :  Held,  that  as  the  terms  of  the  contract  indicated  a  wil- 
lingness by  both  parties  to  take  the  risk  of  any  mistake  in 
quantity,  the  promise  was  a  mere  nudum  pactum.  So  in  Mills 
v.  Wyman,  3  Pick.  Rep.  207,  it  was  held,  that  the  general 
rule,  that  a  moral  obligation  is  a  sufficient  consideration  for 
an  express  promise,  is  to  be  limited  in  its  application  to  cases, 
where  a  good  or  valuable  consideration  once  existed.  Ac- 
cordingly, Avhere  a  son,  who  was  of  full  age,  had  ceased  to  be 
a  member  of  his  father's  family,  was  suddenly  taken  sick 
.among  strangers,,  and,  being  poor  and  distressed,  was  reliev- 


JANUARY  TERM,  1349. 59 

Kenan  v.  HoUoway. 

ed  by  the  plaintiff,  to  whom  the  father  afterwards  wrote,  and 
promised  to  pay  the  expenses  incurred,  it  was  decided,  that  su6\i 
a  promise  would  not  sustain  an  action.  It  was  admitted  by  the 
court,  that  some  of  the  authorities  lay  down  the  rule  in  gen- 
eral terms,  that  a  moral  obligation  is  sufficient  to  support  an 
express  promise ;  but  it  was  said,  that  an  examination  of  the 
cases  shows, "that  the  universality  of  the  rule  cannot  be  sup- 
ported, and  that  there  must  be  some  pre-existing  obligation, 
which  has  become  inoperative  by  positive  law,  to  form  a  ba- 
sis for  an  effective  promise :  Further,  "  a  deliberate  promise  in 
writing,  made  freely  and  without  any  mistake— one  which 
may  lead  the  party,  to  whom  it  is  made,  into  contracts  and 
expenses,  cannot  be  broken  without  a  violation  of  moral  duty. 
But  if  there  was  nothing  paid  or  promised  for  it,  the  law,  per- 
haps wisely,  leaves  the  execution  of  it  to  the  conscience  of 
him  who  makes  it.  It  is  only  when  the  party,  making  the 
promise,  gains  something,  or  he,  to  whom  it  is  made,  loses 
something,  that  the  law  gives  the  promise  validity."  See 
Story  on  Con.  (2d  edit.)  §  465,  and  eitations  in  note  3;  Am. 
Jur.,  July  1839,  p.  276 ;  2  Greenl.  on  Ev.  §  107,  and  note,  2, 
et  seq.. 

Prima  fcCcie,  (it  may  be  conceded,)  the  payment  of  the 
execution,  to  the  plaintiff  therein,  was  beneficial  to  the  defen- 
dant, if  the  forthcoming  bond  imposed  a  personal  liability  up- 
on her ;  but  whether  such  was  the  effect  of  the  bond,  is  a 
question,  which  the  view  we  take  of  this  case  makes  it  unneces- 
sary to  decide.  See  ^etts  adm'r  v.  Taylor,  8  Port.  Rep.  564. 
Upon  the  assumption  that  the  payment  was  a  benefit  to  the 
defendant,  it  would  furnish  a  sufficient  consideration  for  an 
express  promise  by  her  to  reimburse  the  plaintiff.  If,  how- 
ever, the  judgment  on  which  the  original  execution  issued, 
could  not  be  enforced,  and  has  been  perpetually  enjoined,  she 
•could  not  have  been  benefitted  by  its  payment.  The  payment 
did  not  create  a  moral  obligation  upon  her  to  reimburse,  and 
a  promise  to  do  so  would  be  a  mere  nudum  pactum.  If  the 
plaintiff  satisfied  the  execution  graluitomly,  we  have  seen  that 
the  defendant  would  not  become  his  debtor,  and  even  an  ex- 
press promise  subsequently  made,  would  not  make  her  so, 
unless  she  derived  a  benefit  from  the  payment.  A  discharge 
from  liability  to  satisfy  a  judgment,  under  ordinary  circtim- 
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stances,  if  sanctioned  and  adopted  by  the  defendant,  would 
sustain  a  promise,  as  we  have  already  seen.  The  fact  of  rat- 
ification would  warrant  the  implication  of  a  previous  request. 

The  facts  deposed  to  by  the  witness,  Philpot,  we  incline  to 
think,  do  not  establish  an  express  promise.    Giving  to  the 
language  of  the  witness  the  most  liberal  construction  of  which 
it  is  suscep^ble,  and  it  jrnerely  shows  that  the  defendant  was 
unwilling  that  the  plaintiff  should  be  a  sufferer  by  the  payment 
of  the  execution.     S^e  doubtless  was  under  the  impression, 
that  he  supposed,  from  the  intention  she  had  avowed  previous 
to  her  departure  for  Mobile,  that  she  proposed  to  obtain  the 
money  there,  and  satisfy  the  execution  on  the  first  day  of  the 
court,  to  which  it  was  returnable,  and  that  in  pacing  it  previ- 
ous to  that  time,  he  really  intended  to  confer  a  favor  on  her. 
While  she  regretted  that  he  had  made  the  advance  for  her,  be- 
cause she  had  changed  her  purpose  in  Mobile,  and  while  there 
obtained  ai[i  injunction,  which  she  was  advised  would  b.e  per- 
petuated, under  a  sense  of  gratitude  for  an  act  of  intended 
kindness,  she  declared  to  the  witness,  that  the  plaintiff  should 
be  reimbursed,  and  that  she  desired  to  sell  property  to  obtain 
the  money.      The  conversations   with  the   witness  do   not 
appear  to  have  been  communicated  to  the  plaintiff,  and  if  they 
were,  it  is  wholly  immaterial,  for  we  have  seen  they  could  not 
inure  as  a  promise  to  the  plaintiff,  but  were  nothing  more 
than  a  declaration  of  her  intention,  made  to  the  witness  alone. 
The  plaintiff  cannot  avail  himself  of  them  as  an  admission  by 
the  defendant,  because  they  related  to  a  consideration,  if  in- 
deed it  be  one,  that  was  executed  and  passed,  and  consequent- 
ly could  not  have  influenced  him  in  what  he  did.     2  Starkie 
Ev.  31,  1st  Am.  edit.     Conceding  that  the  declaration,  that  she 
owed  the  defendant,  could  be  construed  into  an  acknowledg- 
ment of  indebtedness,  yet  it  does  not  constitute  a  direct  pro- 
mise ;  and  if  it  did,  it  is  said  to  be  well  settled  that  a  promise 
under  such  circumstances  as  show  an  ignorance  that  the  par- 
ty was  legally  discharged,  is  without  consideration  and  void. 
Warder,  et  al.  v.  Tucker,  7  Mass.  Rep.  449;  Freeman  v.  Boyn- 
lon,  Id.  483;  Kennon  v.  McRea,  7  Port  Rep.  175. 

If  a  subsequent  promise  was  made  to  pay  the  plaintiff,  it 
then  might  have  been  material  to  show  that  there  was  no  con- 
sideration to  support  it;  as,  that  the  judgment  was, enjoined 
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previous  to  such  promise,  and  that  the  injunction  was  subse- 
quently perpetuated,  so  that  the  defendant  derived  no  benefit 
from  the  payment.  In  this  point  of  view,  it  was  important  to 
adduce  the  record  of  the  chancery  suit  and  decree  at  Mobile. 
Now,  aUhough  that  suit  may  have  been  dismissed  as  to  the 
plaintiif,  previous  to  the  rendition  of  the  decree,  yet  the  jrecord 
was  admissible  to  show  the  time  when  the  injunction  was 
obtained,  and  to  identify  the  judgment  at  law ;  and  the  decree 
was  proper  evidence  to  show  that  tjiat  judgment  was  enjoined 
and  could  not  have  been  enforced  against  the  defendant.  In 
such  case  the  record  and  decree  are  competent  evidence  of  the 
facts  we  have  stated.  1  Starkie  Ev-  187,  et  seq.  1st  Am.  edit. 
Id.  286.  But  the  record  was  not  admissible  for  all  purposes, 
especially  as  to  the  facts  alleged  in  the  bill.  The  defendant 
then  should  have  avowed  the  facts,  proposed  to  be  proved  by 
the  reteord,  and  not  having  done  so,  the  court  was  not  bound, 
to  discriminate  between  the  parts,  which  were  admissible  and  ■ 
incompetent,  but  might  reject  it  in  ioto. 

The  legal  Tjuestions  naturally  suggested  by  the  evidence, 
are  whether  the  defendant  promised  to  repay  the  plaintiff,  and 
if  she  made  such  a  promise,  was  it  founded  on  a  sufficient 
consideratiop.  But  neither  the  prayers  for  instructions,  nor  the 
charges  given,  appear  to  have  considered  whether  the  conver- " 
sations  between  Philpot  and  the  defendant  constituted  a  pro- 
mise. The  charges  refer  it  to  the  jury  to  determine,  whether 
there  was  a  promise,  and  maintain  its  validity,  if  there  was  one. 
Placing  as  we  must  do,  the  cha^cery  record  entii*ely  out  of 
view,  and  perhaps,  it  should  be  inferred  that  the  defendant  was 
benefitted  by  the  satisfaction  of  the  ^execution ;  if  so,  we  have 
seen  there  would  be  a  sufficient  executed  consideralion  to  sup- 
port an  express  promise.  But  howeyer  this  may  be,  we  think 
it  perfectly  clear  that  the  jury  were  misled  by  the  last  charge, 
and,  under  the  impression  that  the  conversation  between  the 
witness  and  defendant  proved  a  promise,  they  found  for  the 
plaintiff.  Their  verdict  could  not  have  been  rested  upon  any 
other  hypothesis.  The  court  should  have  instructed  the  jury 
as  to  the  eflfect  of  the  evidence,  instead  of  givin^  them  a  charge 
in  such  general  terms,  as  would  most  probably  induce  tbem  to 
find  for  the  plaintiff,  in  the  absence  of  evidence.  If  the  ten- 
dency merely  of  tlie  charge  had  been  to  mislead,  the  defendant 
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should  have  asked  additional  and  explanatory  instructions ; 
but  where  it  will  necessarily  mislead,  and  actually  does,  it  is  a 
fatal  error.  In  the  present  case,  an  ordinary  jury  would  cer- 
tainly have  supposed,  that  the  evidence  of  a  promise  was  suffi- 
cient, if  they  credited  the  witness,  and  the  result  shows  that 
such  must  have  been  the  influence,  under  which  the  verdict 
was  found. 

For  the  prejudicial  effect  of  the  last  charge,  the  judgment  is 
reversed,  and  the  cause  remanded. 


RAGSDALE  vs.  BOWLES. 

■  1.  .A  county  which  avers  "  that  the  defendant  falsely,  maliciously,  and 
without  probable  cause,  charged  the  said  plaintiff  with  the  crime  of 
felony,  and  upon  said  charge,  falsely,  maliciously,  and  without  proba- 
ble cause,  caused  the  said  plaintiff  to  be  arrested  by  his  body,  and  to  be 
imprisoned  and  kept  and  detained  in  prison  for  a  longtime,  to-wit,  for 
the  space  of  one  day  then  next  following,  at  the  expiration  of  which 
gaid  time,  he  the  said  defendant  caused  the  said  plaintiff  to  be  released 
and  set  at  liberty,  and  wholly  abandoned  his  said  prosecution,"  is  not 
a  good  count  in  case  for  malicious  prosecution,  but  is  a  good  count 
in  trespass  for  false  imprisonment. 

2.  if  counts  in  case  aivd  trespass  be  joined,  and  the  defendant  dfmura 
to  one  count  only,  the  demurrer  must  be  overruled.  The  mis-joinder 
can  be  reached  alone  by  demurrer  to  the  declaration. 

Error  to  the  Circuit  Court  of  Pickens.  Tried  before  the 
Hon.  Samuel  Chapman. 

Bliss  &  Baldwin  for  plaintiff  in  error : 

The  demurrer  of  defendant  below  (plaintiff  here)  to  the  3d 
count  of  the  plaintiff's  declaration,  should  have  been  sustained. 
That  count  does  not  aver  the  manner,  nor  the  fact  of  the  termi- 
nation of  the  prosecution,  alleged  to  be  malicious. 

1.  It  should  have  averred  that  the  defendant  was  acquitted, 
or,  at  least,  discharged  from  the  prosecution.  2  Ch.  PI.  606, 
n.  p.;  2  Greenl.  Ev.  §  452;  1  Har.  Dig.  1458,  §  3;  1  Ch.  PI. 
679 ;  3  U.  S.  Dig.  1,  §  §  6,  7, 8,  and  p.  4,  §  §  81,  85,  90 ;  Turner 
V.  Walker,  3  GiU  &  Johns.  377;  Smith  v.  Shackford,  1  Nott  & 
McCord,  36;  Thomas  v.  Graflenreid,  2  ib.  14a;  O'DriscoU  v. 
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Burney,  2  ib.  54;  Gorton  v.  DeAngelis,  6  Wend.  418 ;  God- 
dard  v.  Smith,  11  Mod.  56;  Patsank  v.  Marshall,  Say  162; 
Lewis  V.  Farrall,  1  Stra.  R.  114;  Parker  v.  Lankey,  10  Mod. 
145 ;  Cole  v.  Hanks,  3  Monroe,  208 ;  Feazle  v.  Simpson,  1 
Scam.  Rep.  32 ;  Young  v.  Gregory,  3  Call,  446 ;  Goddai'd  v. 
Smith,  6  Mod.  162;  Morgan  v.  Hughes,  2  T.  R.  225;  Davis 
V.  Clough,  8  N.  H.  Rep.  157;  Douglass  215,  Fisher  v.  Bris- 
tow;  2  Selvvyn,  1060;  Commonwealth'  v.  Wheeler  et  al.,  2 
Mass.  R.  172;  7  Cowen  715,  McCormick  v.  Sisson,.  and  au- 
thorities cited. 

2.  The  reason  is,  that  there  might  be  a  conviction  of  plain- 
tiff, after  his'  recovery  foi'  being  maliciously  proseciited — a  rea- 
son which  applies.  See  cases  from  Nott  &  McCord,  supra, 
and  1  Stra.  114. 

3.  Some  of  the  authorities  hold  that  after  a  jwnsuit  or  7iol. 
pros,  the  action  will  not  lie :  Parsons,  C  J.,  in  2  Mass.  supra, 
^5aying  that  in  such  case  the  proper  action  is  case  for  conspi- 
racy. See  also,  2  Nott  &  McCord,  siipra,  denying  dictum  of 
Buller,  J.,  in  Durnf  &  E.,  as  to  nonsuit  being  sufficient ;  and 
3  Monroe  and  2  Mass.  supra. 

4.  The  facts  must  be  set  out,  to  enable  the  court  to  judge 
whether  the  party  has  been  legally  discharged.  Alleging  such 
discharge,  (much  less  abandoning  of  prosecution,)  is  not  suffi- 
cient. 2  T.  it.  supra,  225;  1  Stra.  114;  3  Monroe,  208;  10 
Mod.  145 ;  2  Nott  &  McC.  144— referred  to  above ;  and  other 
cases  before  cited, 

5.  There  is  nothing  unreasonable  in  the  rule.  The  plaintiff 
below  could  have  claimed  his  discharge  before  the  justice.-— 
Besides,  he  has  an  ample  remedy  in  another  form. 

6.  Secor  v.  Babcock,  2  Johns.,  shows  only,  that  after  a  dis- 
charge by  the  justice,  the  action  will  lie ;  but  the  authorities 
seem  to  require  more  than  this.  The  case  of  Cotton  v.  Wilson, 
in  Minor,  203,  was  after  verdict.  The  Court  of  Appeals  in 
Virginia  (2  Call)  doubt,  whether  the  omission  of  averment  of 
discharge  after  verdict  was  cured. 

E.  W.  Peck,  for  defendant: 

The  demurrer  to  the  3d  count  was  properly  overruled.  The 
averment  of  the  termination  of  the  prosecution  was  sufficiently 
stated.     After  stating  the  imprisonment  of  the  defendant  in 
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error,  under  the  charge  made  against  him  by  the  plaintiff  in 
error,  the  declaration  proceeds  thus :  "  and  at  the  expiration 
of  which  said  time,  he,  the  said  defendant,  caused  the  said 
plaintiff  to  be  released  and  set  at  liberty,  and  wholly  abandoned 
his  said  prosecution."  An  averment  that  the  prosecution  is 
ended  is  sufficient  in  this  action,  without  stating  in  what  man- 
ner it  was  ended.  1  Campb.  295;  2  Ch,  PL  286;  Secor  v. 
Babcock  2  Johns.  Rep.  204 ;  Cotton  v.  Wilson,  Minor  Ala. 
Rep.  203. 

DARGAN,  J. — This  was  an  action  on  the  case  for  a  mali- 
cious prosecution.  The  defendant  demurred  to  the  third 
count,  and  his  demurrer  was  overruled,  which  is  assigned  as 
error.  The  objection  to  the  count  is,  that  it  does  not  aver 
with  sufficient  certainty,  that  the  plaintiff  was  acquitted  of  the 
charge  preferred  against  him^  or  that  the  prosecution  has  been 
terminated  by  any  judicial  investigation.  The  averments  are^ 
that  the  defendant  falsely,  maliciously,  and  without  probable 
cause,  charged  the  said  plaintiff  with  the  crime  of  felony;  and 
upon  said  charge,  falsely,  maliciously  and  without  probable 
cause,  caused  the  said  plaintiff  to  be  arrested  by  his  body,  and 
to  be  imprisoned,  and  kept  and  detained  in  prison  for  a  long 
time,  to  wit :  for  the  space  of  one  day,  then  next  following, 
and  at  the  e^ipiration  of  which  said  time,  he  the  said  defendant 
caused  the  said  plaintiff  to  be  released,  and  set  at  liberty,  ai¥d 
wholly  abandoned  his  said  prosecution. 

It  is  necessary,  in  order  to  sustain  this  action,  to  show  that 
the  prosecution  has  been  determined  and  ended,  and  if  this 
is  not  shown  by  the  declaration,  the  defendant  may  demur,  2 
Chitty,  607,  &  notes  ;  2  Greenl.  Ev.  $5  452 ;  3  Gill  &  Johnson, 
377  ;  Morgan  v.  Hughes,  2  Terra  Rep.  225.  The  words  em- 
ployed by  the  pleader  in  this  case,  do  not  convey  the  idea  with 
any  reasonable  certainty,  that  the  charge  was  investigated  ju- 
dicially. That  the  defendant  caused  the  plaintiff  to  be  releas- 
ed and  set  at  liberty,  and  abandoned  the  prosecution,  does  not 
show  that  the  prosecution  is  ended  by  the  judgment  of  any 
judicial  tribunal,  or  that  the  defendant  was  discharged,  after 
judicial  investigation.  The  count  is  therefore  bad,  considered 
as  a  count  for  a  malicious  prosecution. 

But  we  incline  to  think  it  a  good  count,  if  we  consider  it  a 
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count  for  false  imprisonment,  and  in  this  point  of  view,  it  is 
not  necessary  to  examine,  whether  the  form  of  action  is  tres- 
pass or  case,  for  the  demurrer  being  to  this  count  alone,  if  it 
be  a  good  count  in  trespass,  the  court  should  have  overruled 
the  demurrer,  notwithstanding  it  is  joined  with  two  others  in 
case.  If  counts,  in  case  and  trespass  are  joined,  and  there 
is  a  demurrer  to  one  count  only,  it  must  be  overruled,  for  the 
defendant  can  avail  himself  of  the  misjoinder  only  by  demur- 
ring to  the  whole  declaration.  Cliitty  Pi.  206 ;  Smith  v.  Mer- 
win,  15  Wend.  184. 

Considering  this  then,  as  a  count  in  trespass  for  false  im- 
prisonment, and  there  is  no  averment  in  it  that  would  prohibit 
its  being  so  considered,  the  demurrer  was  properly  overruled. 

Let  the  judgment  be  affirmed. 


O'NEILL  vs.  THE  STATE. 

1.  Mere  words  do  not  constitute  an  affray ;  nor  is  a  party  guilty  of  that 
offence,  who  ofTers  no  resistance  to  an  attack  made  upon  him,  although 
the  attack  is  induced  by  insulting  language  used  by  him  to  the  assail- 
ant. 

Error  to  the  Circuit  Court  of  Lawrence.  Tried  before  the 
Hon.  George  W.  Lane. 

The  plaintiff  in  error  was  tried  under  an  indictment,  charg- 
ing him  with  an  affray.  At  the  trial  a  bill  of  exceptions  was 
sealed,  by  which  it  appears,  that  the  State  in  support  of  the 
charge  introduced  a  witness,  who  testified,  that  some  time  in 
1844,  the  defendant  rode  up  to  where  the  witness  was  sitting 
in  the  town  of  MouUon,  and  applied  to  him  many  opprobious 
epithets,  such  as  thief,  liar,  rascal,  &c.;  whereupon  the  witness 
caned  him,  but  the  defendant  made  no  resistance,  further 
than  to  throw  up  his  hands  to  protect  his  head,  and  neither 
struck  nor  attempted  to  strike  the  witness.  Upon  this  evidence, 
the  accused  requested  the  court  to  charge  the  jury,  that  mere 
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words  would  not  constitute  an  affray,  which  charge  the  court 
refused  to  give,  but  charged  the  jury,  that  an  affray  was  the 
fighthig  of  two  or  more  persons  willingly  in  a  public  place, 
and  that  if  one  used  insulting  language  to  another,  calculated 
to  bring  on  a  fight,  and  in  consequence  thereof  the  person  in^ 
sulted  attacked  the  person  using  the  insulting  language,  both 
were  guilty  ol  an  affray,  whether  the  person  attacked  resisted 
or  not.  To  the  refusal  of  the  court  to  charge  as  requested, 
and  to  the  charge  given,  the  defendant  excepted,  and  now  as- 
signs them  as  error. 

T.  M.  Peters,  for  plaintiff: 

1.  The  court  erred  in  refusing  to  charge  as  asked.  No 
quarrelsome  or  threatning  words  will  amount  to  an  aflray — 
much  less  then,  will  mere  words  of  abuse.  To  constitute  one 
an  affrayer,  he  must  actually  engage  in  the  fight,  either  by 
striking  or  offering  to  strike,  or  by  drawing  a  weapon  to  in- 
timidate. Archb.  Cr.  PL  564;  Rose.  Cr.  Ev.  198;  1  Russv 
Cr.  271 ;  1  Jacob  Law  Diet.  65 ;  3  Inst.  158  ;  Cushman  v. 
Ryan,  1  Story  Rep.  92;  1  Hawk.  PI.  135 ;  Wharton's  Diet,  of 
Jurisprudence,  verb,  affray,  30. 

2.  The  court  erred  in  the  charge  defining  an  affray.  An 
affray  is  a  skirmish  or  fighting  between  two  or  more  persons 
in  a  public  place,  to  the  terror  of  the  bystanders :  and  it  is  cal- 
led an  affray  because  it  disturbs  the  public  peace,  by  affright- 
ing- or  making  men  afraid.  The  "  affrighting'^  or  "  putting  in 
fear"  is  one  of  the  ingredients  of  the  offence.  For  if  it  be  a 
fighting  in  a  private  place,  or  there  be  none  else  present  to  be 
made  afraid  or  terrified,  except  the  combatants,  then  the  of- 
fence is  but  an  assault,  or  an  assault  and  battery.  4  Black. 
Com.  145  ;  1  Hawk.  PI.  134,  135 ;  3  Inst.  158 ;  1  Bouv.  LaAv 
Dictionary  90 ;  Rose.  Cr.  Ev.  198 ;  1  Russ.  Cr.  271 ;  Archb. 
Cr.  PL  564 ;  "Wharton's  Die.  of  Jurisp.  30,  and  the  descriptions: 
of  the  offence  in  all  the  precedents  of  indictments  for  Affrays. 
Sec  also,  Sampson  v.  State,  5  Yerg.  Tenn.  R.  356. 

Attorxey  General,  for  the  State  : 

1.  There  may  be  an  affray  without  any  actual  violence — the 
terror  it  produces  to  the  citizens,  being  the  gist  of  the  offence. 
1  Russell  on  Crimes,  271. 
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2.  The  slightest  participation  in  a  misdemeanor  is  a  mis- 
demeanor, and  so  if  a  person  should  use  provoking  language 
towards  another,  calculated  to  bring  on  a  difficulty  and  which 
does  produce  that  result,  this  would  be  such  a  participation 
in  a  misdemeanor  as  to  render  both  guilty  of  an  affray,  al- 
though the  party  provoked  fought  so  fast,  that  the  party  using 
the  provoking  language,  did  not  get  a  chance  to  strike,  for  the 
intention  must  be  taken  for  the  act. 

DARGAN,  J. — An  affray  is  the  fighting  of  two  or  more 
persons  in  some  public  place,  but  no  quarrelsome  words 
merely,  will  constitute  this  offence.  1  Russell,  271 ;  Archb. 
Cr.  PI.  564 ;  1  Hawk.  135 ;  5  Yerger,  356.  It  is  probable, 
however,  that  if  persons  arm  themselves  with  deadly  or  unu- 
sual weapons  for  the  purpose  of  an  affi-ay,  and  in  such  man- 
ner as  to  strike  terror  to  the  people,  they  may  be  guilty  of  this 
offence,  without  coming  to  actual  blows.  1  Russell  271.  Yet 
no  authority  goes  so  far  as  to  hold  that  mere  vulgar  or  low 
abuse,  can  constitute  this  offence.  We  think,  therefore,  that 
the  court  erred  in  refusing  the  charge  requested,  that  mere 
words  would  not  constitute  an  affray,  and  also  in  charging, 
that  if  one  used  insulting  language  to  another,  in  consequence 
of  which,  the  person  insulted  attacks  the  one  insulting  him, 
the  party  attacked  is  guilty  of  an  affray,  whether  he  resisted 
the  attack  or  not. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


COOK  &  MITCHELL   Ex'rs.  &c.,  vs.  P.  L.  LEWIS  & 

WIFE. 

1.  J.  C.  C,  by  his  will,  directs  his  executors  to  retain  the  sum  of  two 
thousand  dollars  in  their  hands,  for  the  purpose  of  building  a  house  for 
his  daughter  Caroline,  the  wife  of  P.  L.  L.,  and  her  children  (of  whom 
she  has  four),  at  such  time  and  place  as  they  may  all  agree  upon.  P. 
L.  L.,  in  anticipation  of  the  action  of  the  executors,  has  a  house  erected 
on  his  own  premises,  worth  two  thousand  dollars,  and  al\erwards,  in 
conjunction  with  hi.s  wife,  files  a  bill  against  the  executors,  alleging  the 
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erection  by  him  of  the  house,  and  asking  that  the  executors  be  decreed 
to  pay  over  to  them  the  two  thousand  dollars: — Held,  that  the  bill  is 
•wanting  in  equity,  and  should  have  been  dismissed. 

Error  to  the  Chancery  Court  of  Russell,  Before  the  Hon, 
Wilie  W.  Mason,  Chancellor. 

The  facts  of  this  case  appear  in  the  opinion  of  the  court. 

Belser  &  Harris,  for  plaintiffs  in  error : 

1.  The  entire  clause  of  the  will  above  referred  to,  shows  that 
the  $2000  directed  to  he  retained  in  the  hands  of  the  executors, 
is  a  separate  estate  for  the  benfit  of  the  wife  and  children,  and 
the  legal  title  is  in  the  executors. 

2.  If  it  be  not  a  seperate  estate,  the  chilren  of  the  wife  are 
equally  with  her  interested  in  the  bequest,  and  the  decree  foF 
the  full  amount  of  the  $2000,  under  the  facts,  is  erroneous, 
Dunn  and  wife  v.  The  Bank,  2  Ala.  152. 

3.  If  the  bequest  be  neither  seperate  nor  joint,  as  contended 
by  complainants,  the  court  will  decree  before  giving  relief,  that 
fn  settlement  be  made  for  the  benfit  of  the  wife  and  children. 

Heydenfeldt  &  McLester,  for  defendants. 

CHILTON,  J.— The  fourth  item  in  the  will  of  James  C. 
Cook,  to  be  considered,  is  in  the  following  language :  "  I  give 
unto  my  daughter  Caroline  Lewis,  and  her  children,  twenty 
negroes,  vvhich  I  cannot  name ;  but  the  same  are  to  be  selected 
and  taken  out  of  the  balance  of  my  negroes,  by  families  as 
nearly  as  can  be,  after  my  wife  makes  her  selection.  My  will 
and  desire  is,  that  when  the  selection  of  the  negroes  is  made, 
"Wm.  H.  Mitchell  and  James  Cook,  my  son,  whom  I  hereby 
appoint  as  trustees  for  the  purpose,  do  control  and  have  the 
management  of  one  half  the  number  of  the  said  twenty  ne- 
groes, to  be  divided  as  equally  as  can  be,  and  to  be  designated 
by  name,  and  their  future  increase.  I  also  give  unto  her  and 
her  children  five  thousand  dollars  in  cash,  as  soon  as  can  be 
collected,  to  be  put  at  interest  for  the  benefit  of  Caroline  LcAvis 
and  her  children,  by  said  trustees.  This  I  wish  to  be  a  separate 
estate,  both  the  money  and  the  negroes,  and  not  to  be  subject 
\n  any  event  to  the  debts  or  liabilities  of  her  husband,  Mr, 
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Lewis,  or  any  other  husband  on  second  marriage.  I  also 
wish  my  executors  to  retain  and  keep  the  sum  of  two  thou- 
sand dollars  in  their  hands,  for  tlie  purpose  of  building  a 
house  for  Caroline  and  her  children,  at  such  time  and  place 
as  they  may  all  agree  upon ;  they  constructing  and  paying  for 
said  building  with  said  sum."  The  two  thousand  dollars  last 
mentioned  is  the  subject  of  the  present  suit.  The  bill  is  filed 
by  the  husband  and  wife,  and  avers  that  the  complainants, 
"  relying  upon  the  provisions  of  the  said  will,  and  not  wishing 
to  be  delayed  by  the  want  of  action  of  the  executors,  provided 
and  had  erected  a  convenient  and  comfortable  house,  of  the 
vgJue  of  two  thousand  dollars,  anticipating  the  same  to  be  re- 
paid and  refunded  by  the  executors  of  the  said  James  C.  Cook, 
under  the  said  provision  of  his  will :  That  said  executors  are 
Wm.  H.  Mitchell  and  James  Cook,  who  qualified  as  such,  and 
who  refuse  to  pay  to  the  complainants  said  sum  of  two  thou- 
sand dollars,  although  they  have  made  no  objections  whatever 
to  the  house  built  by  them." 

The  defendants  in  their  answer  insist,  that  the  object  of  the 
testator  was  to  vest  this  $2,000  in  them,  for  the  separate  use 
of  the  wife  of  said  Lewis  and  her  children,  to  be  by  them  ap- 
propriated in  the  erection  of  a  house  for  the  benefit  of  said 
Caroline  and  her  children ;  and  that  the  said  P.  L.  Lewis  hav- 
ing a  house  already  erected,  suited  to  the  condition  of  Caro- 
line and  the  children,  they  purchased  it  of  him  at  the  price  of 
^2,000,  which  was  a  just  equivalent  for  it,  and  took  his  deed 
to  them  for  the  premises,  to  have  and  to  hold  to  them  in  trust 
for  the  benefit  and  use  of  said  Caroline  Lewis  and  her  chil- 
dren, as  her  sole  and  separate  estate.  It  is  consented,  however, 
that  this  deed  is  not  to  prejudice  the  claim  of  the  complainants. 

The  case  having  been  submitted  by  consent  on  the  bill  and 
answer,  the  Chancellor  decreed,  that  the  clause  in  the  will  did 
not  vest  a  separate  estate  in  the  wife  of  Lewis,  and  ordered 
•  the  defendants  to  pay  the  $2,000  to  the  complainants,  and  also 
decreed  against  the  defendants  the  costs  of  thesuit,  to  be  paid 
out  of  their  testator's  estate. 

We  arc  at  a  loss  to  see  upon  Avhat  principle  this  decree  can 
be  sustained.  The  legacy  was  vested  by  the  will  in  trustees, 
to  be  by  them  expended  in  the  erection  of  a  house,  for  the 
use  and  benefit  of  Caroline  Lewis,  and  her  children,  at  such 
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time  and  place  as  they  all  may  agree  upon.  The  bill  charges 
no  default  upon  the  executors  in  failing  to  erect,  or  in  agree- 
ing upon  the  time  and  place  for  the  erection  of  the  house ;  but 
the  ground  of  complaint  is,  that  the  complainants,  having  erec- 
ted a  house  worth  $2000,  the  trustees  would  not  pay  them 
that  amount  of  money. 

If  we  grant  that  the  marital  rights  of  the  husband  attach  to 
the  interest  which  his  wife  has  in  the  legacy,  he  could  not  re- 
cover, as  husband,  more  than  her  share,  which  is  equal  only  to 
that  of  each  of  the  children.  But  tJiey  are  thrown  in  the  back 
ground,  as  though  they  had  no  interest  whatever,  and  are  not 
before  the  court.  Laying  out  of  view,  the  deed  which  Lewis 
executed  to  the  trustees,  (and  which  can  form  no  predicate  for 
the  decree,  as  it  is  consented  that  the  complainants  are  not  to 
be  prejudiced  by  it,)  what  security  for  their  rights,  have  the 
children  ?  In  what  house  have  they  an  equal  interest  with 
their  mother  ?  Where  are  their  muniments  of  title  to  the  pre- 
mises ?  These  matters  are  not  set  forth  in  the  bill,  and  the 
decree  of  the  chancellor  pEisses  by  them  sub  sileniio. 

It  is  very  clear  that  there  is  nothing  in  the  will  from  which 
we  can  infer  that  the  testator  intended  to  create  an  estate  in 
this  legacy,  or  in  the  house  which  it  was  designed  to  pay  for, 
to  the  sole  and  separate  use  of  Mrs.  Lewis.  The  investment  was 
to  be  made,  doubtless  with  the  intention,  on  the  part  of  her  fa- 
ther, the  testator,  to  provide  her  and  her  children  with  a  home : 
a  house  is  to  be  erected  for  their  joint  use  by  the  trustees.  By 
the  well  settled  rules  of  equity,  we  must  regard  this  fund, 
which  is  required  to  be  laid  out  in  real  estate,  as  subject  to  the 
same  rules  which  apply  to  such  estate.  Had  the  trustees  in- 
vested the  fund  as  contemplated  by  the  will,  it  is  clear,  the 
children  of  Mrs.  Lewis,  as  well  as  herself,  would  have  had 
the  right  to  have  occupied  it.  Now,  whether  the  wife  has 
such  interest  as  can  be  made  subject  to  the  husbands  debts,  is 
a  question  not  before  us.  See  Hale  vs.  Stone,  14  Ala.  R.  803, 
where  the  authorities  are  collected,  as  to  the  creation  of  a  sep- 
erate  estate ;  also  12  Ala.  Rep.  682.  In  no  view  of  the  case, 
whether  we  look  gdone  to  the  bill,  or  to  the  bill  and  answer, 
can  the  decree  be  sustained. 

It  is  therefore  reversed,  and  the  bill  must  be  dismissed  at 
the  cost  of  the  defendants  in  error. 
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BARNES  vs.  BLAIR. 

1.  An  instrument  in  the  following  words  :  "Received,  Mobile,  24th  April 
1845,  of  James  Barnes,  six  hundred  and  fifty  dollars  for  a  negro  slaver 
named  Joe,  about  twenty-five  years  old,  sound  and  healthy,  the  title  to 
the  same  I  fully  guarantee,"  does  not  import  a  warranty  of  soundness. 

2.  Where  there  is  an  express  warranty  in  one  particular,  the  law  will 
not  imply  it  in  another. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg. 

LocKwooD,  for  plaintiff: 

1.  The  instrument  declared  on  contains  a  warranty  of  the 
soundness  and  healthiness  of  the  slave,  and  imports  an  agree- 
ment to  that  effect.  Cramer  v.  Bradshaw,  10  Johnson,  484 ; 
Gilchrist  v.  Morrow,  2  Car.  Law  Rep.  607 ;  Ayres  v.  Parks, 

3  Hawks,  59 ;  Houston  v.  Gilbert,  3  Brevard,  53 ;  2  J.  J.  Mar. 
129;  Chapman  v.  March,  19  Johns.  290;  Cook  v.  Mosely,  13 
Wend.  277 ;  Hastings  v.  Lovering,  2  Pickering,  214 ;  Hegins 
V.  Plympton,  11  do.  97;  2  Humphey,  305;  Gardner  v.  Gray, 

4  Camp.  144 ;  Bridge  v.  Wain,  1  Stark.  504 ;  Zotes  v.  Pym 
6  Taunt.  446. 

Campbell,  contra : 

The  warranty  in  this  case,  is  confined  to  the  title,  and  does 
extend  to  the  condition  and  health  of  the  slave.  No  warran- 
ty of  soundness  is  implied,  and  before  it  can  be  inferred  there 
must  be  a  clear  intention.  If  it  is  a  matter  of  doubt,  the  con- 
clusion would  be  tliat  the  warranty  was  not  intended.  The 
collocation  of  the  words  in  the  bill  of  sale  show,  that  no  war- 
ranty was  intended.  8  Bingham,  48,  (21  Serg.  &  L.)  217, 
S.  C;  Smith&  Norton  v.  MiUer,  2  Bibb,  616  ;  Loper  v.  Breck- 
enridge,  4  Missouri,  14;  Tho.s.  Wason  v.  Elijah  Rowe,  16,  Ver. 
525 ;  Cheves,  S.  C.  Rep.  186  ;  Rice  Rep.  437 ;  20  John.  196 ; 
1  Murphey,  138 ;  3  Stew.  Rep.  140. 

DARGAN,  J. — This  was  an  action  of  assumpsit,  for  the 
false  warranty  of  a  slave,  sold  by  the  defendant  to  the  plaintiff, 
and  which  the  pluintilf  contends  was  warranted  to  be  sound. 
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The  bill  of  sale  is  in  the  following  language  :  "  Received,  Mo- 
bile 24th  April  1845,  of  James  Barnes,  six  hundred  and  fifty 
dollars  for  a  negro  slave  named  Joe,  about  25  years  old,  sound 
and  healthy  ;  the  title  to  the  same  I  fully  guarantee."  I  ad- 
mit that  there  are  several  decisions  to  be  found,  which  hold 
that  this  bill  of  sale  should  be  construed  as  containing  a  war- 
ranty of  soundness.  See  Cramer  v.  Bradshaw,  10  Johns.  484; 
Gilchrist  v.  Morro\Y,  Carolina  Law  Rep.  607 ;  3  Hawks,  59. 
These  decisions  however  rest  upon  the  gfound,  that  the  words, 
"  smnd  and  healthy ^^  constitute  an  averment  of  a  fact,  and 
therefore  amount  to  a  warranty  ;  but  no  notice  was  taken  of 
the  circumstance,  that  there  was  an  express  warranty  of  title, 
immediately  succeeding  them,  which  in  our  opinion  is  very 
material  in  arriving  at  the  correct  intention  of  the  parties,  and 
which  is  the  true  test  whether  the  contract  of  sale  contains  a 
warranty  of  soundness  or  not.  The  natural  impression  that 
the  words  used  in  the  bill  of  sale  would  seem  to  convey  is, 
that  the  seller  represented  the  slave  to  be  about  twenty-five 
years  old,  sound  and  healthy,  and  that  he  undertook  to  warrant 
the  title  only,  and  we  think  this  is  the  proper  construction  to  be 
given  to  it.  We  admit  that  if  the  bill  of  sale  had  not  con- 
tained an  express  warranty  of  title,  that  the  affirmation  made, 
that  the  slave  was  sound  and  healthy,  Avould  have  constituted 
a  warranty  of  soundness,  but  when  we  see  immediately  fol- 
lowing the  words,  sound  and  healthy,  an  express  warranty  of 
title  by  the  use  of  the  words,  "  the  title  to  the  same  I  fully 
guarantee,"  we  thinlv  the  intention  of  the  seller  was  to  war- 
rant the  title  alone,  and  the  words,  "  about  twenty-five  years 
old,  sound  and  healthy"  are  words  of  description,  and  not  a 
warranty  either  as  to  the  age  or  health  of  the  slave.  In  the 
case  of  Budd  v.  Fainnaner,  8  Bingham,  48,  the  bill  of  sale 
was :  "  Received  of  Budd,  ten  pounds  for  a  gray  four  year 
old  colt,  warranted  sound :"  the  complaint  was,  that  the  colt 
was  only  three  years  old,  and  the  question  vhi&  whether  the 
Avarranty  extended  to  the  age  of  the  colt.  Chief  Justice  Tin- 
dal  said,  that  where  there  is  an  express  warranty  to  a  single 
point,  the  law  will  not  imply  another ;  and  it  was  held  by  all 
'flie  judges,  that  the  warranty  extended  to  the  soundness  alone, 
and  not  to  the  age  of  the  colt.  So  in  the  case  of  Dickinson 
V.  Gapp,  cited  in  the  opinion  of  the  court  last  referred  to :  the 
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bill  of  sale  was,  "Received  of  D.,  one  hundred  pounds  for  a 
bay  gelding,  got  by  Cheshire  Cheese,  warranted  sound:" 
the  breach  alleged  was,  that  Cheshire  Cheese  was  not  his  sire. 
It  was  held  that  the  warranty  extended  to  the  soundness  of 
the  horse  and  not  to  his  pedigree.  In  the  case  of  Smith  v. 
Norton  &  Miller,  2  Bibb,  616,  the  bill  of  sale  was  almost  iden- 
tical with  the  one  now  before  us ;  the  court  determined,  that 
the  warranty  extended  to  the  title  only,  and  not  to  the  sound- 
ness of  the  slave.  These  citations  are  sufficient  to  show  at 
least,  that  there  is  a  want  of  harmony  in  the  decisions  on  this 
subject,  and  we  are  therefore  left  free  to  construe  this  instru- 
ment, as  if  the  question  was  res  Integra.  The  intention  of  the 
parties  is  the  material  inquiry,  and  that  we  must  gather  from 
the  entire  instrument,  and  not  fix  on  any  word  a  particular 
legal  import,  irrespective  of  the  connexion  it  bears  to  the  other 
words  used  in  the  bill  of  sale.  The  words  sound  and  healthy, 
had  they  stood  alone,  and  not  in  connexion  with  the  subse- 
quent warranty  of  title,  would  have  been  construed  as  import- 
ing a  warranty  of  soundness,  because  we  should  have  infer- 
red that  such  was  the  intention  of  the  seller,  but  when  they 
are  immediately  followed  by  an  express  warranty  of  title,  we 
cannot  attach  that  meaning  and  intention  to  them,  for  we  do 
not  believe  the  parties  intended  to  fix  that  meaning  on  them, 
but  that  they  intended,  what  seems  to  be  the  natural  and  plain 
import  of  the  whole  instrument,  that  is,  to  represent  the  negro 
as  about  twenty-five  years  old  and  in  good  health,  and  that 
the  seller  warranted  the  title. 

The  ruling  of  the  Circuit  Court  is  in  conformity  with  this 
view,  and  the  judgment  must  be  affirmed. 


SCHUISLER  &  DONNELL  vs.  AMES. 

1.  If  a  tenant  abandons  the  premises  before  the  expiration  of  the  term 
the  landlord  may  suffer  them  to  remain  vacant  and  recover  the  rent, 
or  he  may  enter  and  determine  the  contract,  in  which  event  he  would 
be  entitled  to  recover  only  for  the  rent  then  due; 

Error  to  the  Circuit  Court  of  Montgomery.     Tried  before 
the  Hon.  George  Goldthwaite. 
10 
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This  was  an  action  by  a  landlord  against  his  tenants  to  re- 
cover rent.  The  proof  conduced  to  show,  that  the  defendants 
leased  a  store  of  plaintiff  for  one  year,  ending  the  first  of  No- 
vember 1844.  At  the  expiration  of  the  term,  they  held  over 
without  a  renewal  of  the  lease.  The  defendants  were  part- 
ners, and  in  January  1845,  dissolved  their  partnership,  and 
abandoned  the  premises.  They  however,  paid  the  quarter's 
rent  falling  due  February  1845.  In  August  1845,  the  plaintiff 
rented  the  store  to  Donnell,  one  of  the  lessees,  who  took  pos- 
session and  occupied  it  alone..  The  court  charged  the  jury, 
that  if  the  defendants  held  over,  after  the  determination  of  the 
lease,  the  plaintiff,  was  entitled  to  recover  the  two  quarters 
rent,  falling  due  the  first  of  May  and  August  1845.  The  de- 
fendants excepted  to  the  charge,  and  now  assign  it  as  error. 

Martin  &  Baldwin,  for  plaintiffs  in.  error : 

1.  The  plaintiffs  in  error  were  in  possession,  pending  a  trea- 
ty for  a  further  lease  from  1st  of  November,  and  were  not  ten- 
ants from  year  to  year.     Taylor's  Landlord  and  Tenant,  42. 

2.  The  fact  that  three  or  four  days  had  transpired  before 
the  treaty  for  a  subsequent  lease  was  entered  upon,  cannot 
affect  the  plaintiffs  rights,  if  this  state  of  things  was  acquiesed 
in  by  the  defendant  in  error,  and  should  have  been  submitted 
to  the  jury.  The  court  assumed  to  pass  upon  the  testimony 
in  contravention  of  the  rights  of  the  jury. 

3.  An  eviction  by  the  landlord  discharges  the  tenant  from 
the  payment  of  the  whole  rent.  Chitty  on  Con.  (last  edit.) 
329 ;  Taylor's  Landlord  and  Tenant,  183 ;  Smith  v.  Raleigh, 
3  Camp.  513 ;  Gramman  v.  Legge,  8  B.  &  Cress.  324. 

4.  The  court  erred  in  the  charges  given,  and  the  charges 
refused.     Authorities  referred  to. 

Pryor,  for  defendant : 

1.  The  plaintiffs  in  error  held  the  premises  from  first  No- 
vember 1844,  to  first  November  1845,  at  four  hundred  dollars 
a  year,  payable  quarterly,  viz,  1st  July,  1st  May,  1st  August^ 
and  1st  November  1845.  Ames  v.  Schuisler  &  Donnell,  at 
former  term  of  the  court. 

2.  The  right  of  Ames  to  recover  each  quarter's  rent  was 
perfect  on  the  day  it  became  due,  and  he  could  have  main^ 
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tained  an  action  for  such  quarter's  rent,  immediately  after  the 
day.     See  Marseilles  v.  Kerr,  6  Whart.  500. 

3.  The  renting  of  the  premises  to  Donnell,  one  of  the  plain- 
tiffs in  error  on  1st  of  August  1845,  was  not  an  eviction  of 
the  tenants,  for  he  was  one  of  the  tenants,  and  Ames  was 
not  bound  to  consult  both  of  the  partners,  when  he  and  the 
other  partner  agreed  to  abandon  the  contract  from  1st  August 
1845.  The  renting  to  Donnell  from  1st  August  1845,  could 
amount  to  nothing  more  than  an  abandonment  of  the  contract 
for  the  residue  of  the  year.  It  was  not  a  recission  of  the  con- 
tract, for  a  recission  puts  the  parties  in  statu  quo.  Here  they 
could  not  be  put  in  statu  quo,  for  the  tenants  had  in  legal  con- 
templation rented  the  premises  for  three  quarters.  It  was 
then  a  mere  abandonment  of  the  contract  This  abandon- 
ment did  not  affect  the  plaintiff's  right  to  recover  the  two 
quarters  rent  due  at  the  time  of  the  abandonment — that  right 
was  perfect.  There  is  no  evidence  that  Ames  knew  the  plain- 
tiffs in  error  had  dissolved  their  copartnership,  at  the  time  the 
contract  was  abandoned,  and  he  might  well  deal  with  one 
only.  But  if  he  had  known  of  the  dissolution,  he  would  not 
have  been  bound  to  consult  both  of  the  partners,  for  one  of 
them  was  fully  competent  to  enter  into  a  new  contract  with 
the  landlord  for  the  premises. 

4.  The  first  prayer  for  instructions  was  properly  refused. 
The  action  was  brought  to  recover  rent,  upon  an  executed 
contract,  which  could  be  given  in  evidence  under  the  general 
counts.     Patterson,  Ex.  v.  Bank  Columbia,  7  Cranch. 

5.  The  counsel  for  the  plaintiffs  in  error  admits,  that  Don- 
nell, the  partner  who  rented  the  premises  from  1st  August 
1845,  is  liable  for  the  two  quarters  rent,  because  he  assented 
by  renting  the  premises  on  said  day  to  the  act  of  the  landlord. 
But  if  the  landlord  can  recover,  he  must  recover  on  the  contract, 
and  the  contract  was  made  with  both  of  the  plaintiffs  in  error. 
No  action  therefore  can  be  maintained  against  Donnell 
alone.  The  contract  was  executed,  for  the  two  quarters  rent 
claimed  in  the  action,  at  the  time  Donnell  rented,  &;c.,  and  no- 
thing which  the  partners  did  afterwards  Could  change  the  par- 
ties to  the  executed  contract. 

DARGAN,  J. — When  this  cause  was  before  this  court  at 
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a  previous  term,  we  held,  that  where  there  was  a  lease  at  a 
stipulated  annual  rent,  and  the  tenant  held  over  without  mak- 
ing any  new  agreement  as  to  the  rent,  the  law  implied  a  con- 
tract of  renting  from  year  to  year,  at  the  original  rent  agreed 
on.  14  Ala.  600.  It  is  now  shown  that  the  defendants  aban- 
doned the  premises  in  January  1845,  and  in  August  the  plain- 
tiff entered  mto  a  new  contract,  by  which  he  leased  the  store 
to  one  of  them  alone,  and  it  is  contended,  that  this  renting 
discharged  the  other  tenant  from  the  rent  that  had  fallen  due, 
and  which  remained  unpaid  at  the  time  of  the  lease  to  Donnell. 
It  is  not  necessary  to  determine  whether  the  defendants 
would  be  discharged  from  the  rent  that  had  fallen  due,  if  the 
landlord,  before  the  term  expired,  had  entered  upon  the  pre- 
mises and  actually  pxpelled  them:  but  we  think  it  very 
clear,  that  if  the  tenants  abandon  the  premises  altogether,  the 
landlord  is  not  bound  to  let  them  remain  vacant,  duriug  the 
entire  term,  in  order  to  retain  the  right  to  recover  the  rent 
then  actually  due.  But  he  may  enter,  and  from  that  time  the 
contract  is  determined,  but  his  right  to  recover  the  rent  due  at 
the  time  of  his  taking  possession,  is  not  thereby  lost.  In  the 
case  of  Marseilles  v.  Kerr,  6  Whart.  500,  the  plaintiff  had  leas- 
ed a  store  to  the  defendant,  who  took  possession,  and  then 
abandoned  the  premises.  The  plaintiff  gave  him  notice  that 
he  should  re-rent  the  store,  but  would  hold  him  liable  for  thp 
time  it  remained  unoccupied.  The  plaintiff  afterwards  leased 
the  store  to  another  and  sued  the  defendant  for  a  quarter's  rent. 
The  court  held  that  the  defendant  was  liable  for  this  quarter's 
rent.  See  also  7  Watts,  123.  This  decision  seems  to  be  in 
accordance  with  justice.  If  the  tenant  abandons  the  premises, 
the  landlord  ought  not  to  be  bound  to  suffer  them  to  remain 
vacant  during  the  term.  Indeed  it  might  often  be  more  inju- 
rious to  him  to  let  them  lie  idle  and  unoccupied,  than  it  would 
be  to  lose  the  rent,  and  he  may  be  compelled  to  enter  to  avoid 
this  greater  loss.  An  entry  under  such  circumstances  should 
not  discharge  the  tenant  from  the  rent,  that  had  accrued  and 
was  due.  The  entry,  however,  puts  an  end  to  the  contract  from 
that  time,  but  does  not  release  the  tenant  from  the  rent  then  due 
and  unpaid.  To  hold  otherwise,  would  be  to  enable  the 
tenant,  by  abandoning  tl^e  premises,  to  compel  the  land- 
lord in  many  instances  to  release  the  rent  due,  by  making 
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an  entry,  or  to  submit  perhaps  to  greater  loss.  The  correct 
rule,  we  think,  is  that  if  the  tenant  abandons  the  premises,  the 
landlord  may  let  them  lie  idle  and  recover  rent  for  the  whole 
term,  or  he  may  put  an  end  to  the  contract  of  lease  by  entry ; 
if  he  does  so,  he  can  only  recover  the  rent  actually  due  at  the 
time  he  takes  possession.  The  ruling  of  the  Circuit  Court  was 
in  accordance  with  the  law  as  here  expressed. 
Let  the  judgment  be  affirmed. 


NOBLE  ET  AL.  vs.   COLEMAN  &  GUNTER. 

1.  In  an  action  of  trespass  to  try  titles,  institut3d  against  a  mortgagor  in 
possession,  the  mortgagee,  if  entitled  to  tlie  right  of  entry,  may  be  ad- 
mitted as  a  party  defendant. 

2.  The  possession  of  real  estate  by  a  vendor,  after  an  absolute  sale,  is  not 
of  itself  presumptive  evidence  of  fram*,  but  is  a  circumstance  merely 
^rom  which  fraud  may  be  inferred,  and  as  such  is  properly  submitted 
to  the  jury. 

Error  to  the  Circuit  Court  of  Montgomery.  Tried  before 
the  Hon.  George  Goldthwaite. 

This  was  an  action  of  trespass,  to  try  titles  to  two  lots  of 
ground  in  the  city  of  Montgomery,  and  was  instituted  by  the 
plaintiffs  in  error  against  Robert  C.  Coleman,  one  of  the  de- 
fendants. At  the  trial,  Charles  G.  Gunter  moved  the  court  to 
admit  him  as  a  party  defendant,  on  the  ground,  that  he  claim- 
ed to  be  the  true  owner  of  the  lots  in  controversy,  and  that 
said  Coleman  was  his  tenant  at  will,  and  held  under  him. 
The  plaintiffs  objected,  but  the  court,  notwithstanding,  granted 
the  motion,  and  Gunter  was  made  a  defendant.  The  plain- 
tiffs in  support  of  their  title  introduced  in  evidence  six  justices' 
executions  in  their  favor  against  Coleman,  with  the  judg- 
ments on  which  they  issued,  and  proved  a  levy  of  them  on 
the  lots  in  question,  an  order  of  sale  by  the  Circuit  Court  of 
Montgomery  county  at  its  fall  term  1847,  a  sale  by  the  sheriff 
under  said  order,  and  a  purchase  by  them  at  such  sale,  on  the 
first  Monday  in  February  1848.  They  further  proved,  that 
.said  Coleman  wan  in  possession  of  the  lots  at  the  date  of  the 
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rendition  of  their  judgments  in  the  justices'  court,  and  had 
continued  in  possession  ever  since  :  that  Coleman  had  been 
notified  to  quit  before  suit  brought,  which  was  the  14lh  Feb. 
1848,  and  that  the  debts,  on  wliich  their  judgments  were  foun- 
ded, originated  in  1845.  The  value  of  the  rents  was  also 
shown  by  them.  The  defendants  then  read  in  evidence  a  deed 
of  trust  from  said  Coleman  to  Gunter,  dated  17th  April  1847, 
to  secure  an  indebtedness  of  the  grantor  to  the  grantee  to  the 
amount  of  $1845.00,  which  deed  embraced  the  lots  in  con- 
troversy and  four  slaves.  They  also  proved  the  bona  fides  of 
the  debt  provided  for  by  the  deed,  the  sale  of  the  trust  property 
according  to  its  provisions,  and  the  purchase  of  it  at  such  sale 
by  Gunter,  on  the  first  Monday  in  March  1848.  The  plain- 
tiffs in  rebuttal  proved,  that  said  Coleman  retained  possession 
of  the  slaves,  as  well  as  the  lots,  both  before  and  since  Gun- 
ter's  purchase  that  he  hired  one  of  them  to  the  city  Council 
of  Montgomery,  and  received  the  hire  before  and  since  Gun- 
ter's  purchase ;  that  for  five  or  six  years  he  had  been  Marshal 
of  the  city  of  Montgomery,  with  a  salary  of  fi-om  six  hundred 
to  a  thousand  dollars,  and  that  Gunter,  since  1843,  has  been 
laboring  under  considerable  pecuniary  embarrassment. 

The  court  charged  the  jury,  that  the  retention  of  possession 
of  the  personal  property  by  Coleman,  after  the  sale,  was  prima 
facie  fraudulent  as  to  it,  but  that  a  different  rule  prevailed  in 
respect  to  the  real  estate :  that  Coleman's  possession  of  the 
real  estate,  after  the  sale  and  purchase  by  Gunter,  was  not  of 
itself  presumptive  evidence  of  fraud,  but  was  simply  a  circum- 
stance tending  to  show  fraud,  the  weight  of  which  was  to  be 
determined  by  the  jury. 

The  plaintiffs  excepted  to  the  ruling  and  charge  of  the  court, 
and  now  assisrn  them  as  error. 

Noble,  for  plaintiffs  in  error : 

1.  It  will  be  seen  by  the  record  in  this  case,^  that  the  plain- 
tiffs purchased  the  mortgaged  premises  under  execution,  at 
sheriff's  sale,  on  the  first  Monday  in  February  1848,  and  that 
the  mortgage  was  not  foreclosed  by  sale  until  the  fiirst  Mon- 
day in  March  following.  Now  we  contend  that  the  plaintiffs 
are  entitled  at  all  events  to  this  one  month's  rent,  upon  the 
ground,  tliat  Coleman,  the  mortgagor,  was  not  responsible  to 
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Gunter,  the  mortgagee,  for  rents  and  profits,  until  the  latter 
had  foreclosed  his  mortgage^  and  that  therefore  the  court  erred 
in  permitting  Gunter  to  defend  as  the  landlord  of  Coleman 
for  said  month.  The  proposition,  that  the  mortgagee  is  not 
entitled  to  rent  until  final  foreclosure  and  entry,  is  too  clear  to 
admit  of  doubt.  See  Field  v.  Swan,  10  Mete.  R.  112 ;  ib  126; 
1  Pickering  Rep.  87 ;  4  Conn.  Rep.  235 ;  4  Kent,  154  to  156  * 
3  Ala.  Rep.  357. 

2.  Fraud,  when  the  facts  are  ascertained,  is  a  question  of 
law  for  the  determination  of  the  court.  9  P.  Rep.  39;  1  S, 
72 ;  Sturtevant  &  Keep  v.  Ballard,  9  Johnson's  Rep.  337.  In 
Doane  v.  Eddy,  16  Wend.  523,  the  court  would  not  submit 
the  question  of  fraudulent  intent  to  the  jury.  Upon  the  facts  set 
forth  in  this  record,  the  court  are  asked  to  pronounce  this  sale 
fraudulent.  Here  are  all  the  badges  of  fraud  in  Twyne's  case 
or  that  can  be  enmnerated.  Here  the  relation  of  debtor  and 
creditor  existed — the  debtor  after  absolute  sale  retains  posses- 
sion as  before — he  hires  out  the  negroes  and  receives  the 
hire — he  receives  the  rents  and  profits  of  the  lots  and  dwel- 
lings— in  failing  circumstances  at  the  time  the  mortgage  was 
given,  and  after  the  sale  utterly  insolvent.  The  mortgage  and 
sale  was  a  general  one,  conveying  every  thing  visible  he  own- 
ed, even  to  the  badge  of  fraud  in  the  mortgage,  where  con- 
scious guilt  seeks  to  hide  itself  under  the  special  recital : 
"  Whereas  I  am  justly  indebted,"  &c.  Look  on  the  other  hand 
at  the  utter  improbability,  not  to  say  moral  impossibility  of  the 
bona  fides  of  this  sale — Gunter,  through  the  whole  period  of 
these  transactions  pressed  for  money,  borne  down  by  his  debts, 
the  sheriff  foUovving  him  for  five  years,  and  32,000  dollars  of 
executions  hanging  over  him.  What  is  the  situation  of  Cole- 
man, all  this  while  ?  utterly  insolvent  it  is  true,  but  like  many 
of  the  honest  insolvents,  who  adorn -the  society  in  which  they 
move,  he  has  been  in  the  use,  possession,  and  control  of  hou- 
ses, 4ots  and  negroes,  and  in  the  possession  of  a  lucrative  office, 
of  near  one  thousand  dollars  per  annum. 

3.  It  may  be  said  however,  that  this  was  a  public  sale,  and 
that  the  world  had  notice  and  that  therefore  possession  by  the 
mortgagor  was  not  fraudulent.  But  it  matters  not,  either  as 
to  a  judicial  sale  or  a  public  sale  with  notice,  wliere  the  rela- 
tion of  debtor  and  creditor  exists,  possession,  subsequent  to  the 
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sale  and  not  in  accordance  with  the  deed,  is  prima  facie  evi- 
dence of  fraud.  See  the  opinion  of  Judge  Kent,  in  Sturte- 
vant  and  Keep  v.  Ballard,  9  Johnson,  337,  and  the  authorities 
there  cited.  •  The  grantee  or  mortgagee  of  a  fraudulent  deed 
is  responsible  for  rents,  after  the  insolvency  ojf  the  grantor  or 
mortgagor.  Therefore,  if  this  sale  be  fraudulent,  Gunter  is 
answerable  to  plaintiffs  for  rent  up  to  the  present  time.  Sands 
and  others  v,  Codwise,  4  Johnson,  536.  The  decision  upon 
this  point  is  asked  from  the  fact,  that  it  may  facilitate  the  col- 
lection of  the  rent  in  this  case. 

4.  As  to  the  constructive  fraud,  it  is  the  well  settled  law 
every  where,  that  the  retention  of  personal  property  by  mort- 
gagor CHT  vendor,  after  absolute  sale,  is  fraud  in  law,  either 
per  se  or  prima  fade.  Alabama  has  adopted  the  latter  rule,  but 
requires  full  and  satisfactory  evidence  to  be  given  in  explana- 
tion of  such  possession  from  facts  and  circumstances  existing' 
at  the  time,  otherwise,  it  is  conclusive  of  fraud.  Maulden  & 
TerreU  v.  Mitchell,  14  Ala.  Rep.  814;  2  S.  836;  5  Ala.  Rep. 
531.  But  it  is  said  that  this  rule  does  not  apply  to  real  estate ; 
3  S.  95,  was  a  case  of  real  property.  The  court  by  way  of 
dntur  dictum  intimate  that  the  same  presumptions  do  not  arise 
from  the  possession  of  real  as  personal  estate,  but  the  court 
examined  the  case  with  as  much  scrutiny  as  if  it  had  concern- 
ed personality  alone.  In  6  Ala.  Rep.  179,  is  the  case  of  a 
mortgage  of  real  and  personal  property,  as  in  this  case,  and 
the  court  pronounced  it  fraudulent,  but  said  not  a  word  as  to 
any  distinction  between  realty  and  personalty.  At  all  events 
if  there  be  a  difference  between  realty  and  personalty,  that  can 
only  apply,  where  they  are  seperate  and  distinct  transactions, 
and  not  as  in  this  case,  both  contained  in  the  same  mortgage 
and  sale :  For  as  between  the  same  parties  to  the  same  deed, 
the  maxim  applies,  fraud  in  part,  fraud  in  all.  And  to  decide 
differently  would  seem  to  make  a  distinction  without  a  difier- 
ence,  for  the  law  expressly  says,  that  it  does  not  hold  these 
sales  to  be  fraudulent  from  any  arbitrary  or  technical  rules, 
but  because  possession  unexplained  affords  incontestible  evi- 
dence of  fraud.  But  there  is  no  difT&rence.  In  a  recent  case  in 
Georgia,  this  question  has  been  directly  decided,  and  the  court 
rmanimously  held,  that  there  was  no  difference.  "  See  2  Kei. 
Geo.  Rep.,  first  ca.fe  and  the  authorities  there  cited. 
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T,  &  J.  Williams,  J.  A.  Elmore  &  W.  L.  Yancey,  for  de- 
fendants : 

1.  The  circuit  court  has  the  power  to  admit  a  landlord  in 
to  defend,  where  his  tenant  at  will  is  sought  to  be  ejected. 
Clay's  Dig.  321,  §  49 ;  Doe,  ex  dem.  Davis  vs.  McKinney,  5 
Ala.  Rep.  719;  Thompson  v.  Ives,  11  Ala.  Rep.  239;  Falkner 
V.  Jones  &  Leith,  12  Ala.  Rep.  165 ;  Elmore  &  Willis  v.  Har- 
ris, 13  Ala.  Rep.  360. 

2.  The  possession  by  a  vendor  after  an  absolute  sale  of  per- 
sonal property,  unexplained,  is  based  upon  the  legal  presump- 
tion, that  possession  of  personalty  draws  to  it  the  title,  and  is 
calculated  to  give  to  the  possessor  a  fictitious  credit.  Hobbs 
V.  Bibb,  2  Stewart,  54 ;  Bank  of  Ala.  v.  McDade,  4  Porter,  267; 
Simerson  v.   Branch  Bank  at  Decatur,  12  Ala.   Rep.   213. 

3.  The  principle  upon  which  those  decisions  rest,  cannot 
be  made  to  apply  to  the  possession  of  realty — the  possession 
of  which  does  not  draw  to  it  the  title,  and  which  therefore  af- 
fords no  ground  for  credit. 

4.  The  possession  of  the  property  in  this  case  by  the  mort- 
gagor, after  foreclosure,  does  not  come  within  the  principle 
that  makes  possession  of  personalty  after  an  absolute  sale 
fraudulent,  because  a  mortgage  sale,  after  public  notice,  is  a 
public  sale,  and  gives  notoriety  to  the  transaction.  Simer- 
son V.  Branch  Bank  at  Decatur,  12  Ala.  Rep.  213 ;  Bank  of 
Ala.  V.  McDade,  4  Porter,  267;  Starkie'  Ev.  615. 

5.  It  is  not  pretended  that  Coleman  was  not  a  bona  fide  deb- 
tor to  Gunter — the  bona  fides  was  established,  therefore  the 
fact  that  the  mortgagee  became  the  purchaser  at  the  sale  can- 
not prejudice  the  case.  Simerson  v.  Branch  Bank  at  Deca- 
tur, 12  Ala.  Rep.  213. 

COI^LIER,  C.  J.— The  third  section  of  the  act  « for  the 
relief  of  tenants  in  possession  against  dormant  titles"  provides, 
"  that  in  any  suit  for  the  recovery  of  lands  and  tenements, 
wliich  shall  be  commenced  against  any  tenant  for  year^,  at 
will,  or  sufferance,  it  shall  be  lawful  for  his  or  her  landlord 
to  enter  him  or  herself  a  defendant  to  such  suit,  and  such  land- 
lord shall  be  solely  entitled  to  all  the  benefits  and  provisions 
of  this  act:"  Clay's  Digest,  321.  In  Doe,  ex  dem.  Davis  v. 
McKinney  and  another,  5  Ala.  Rep.  719,  we  said,  "  the  terras 
11 
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of  this  enactment  are  certainly  broad  enough,if  literally  inter- 
preted, to  extend  to  all  cases,  and  it  would  really  seem  that 
no  inconvenience  would  result  from  allowing  it  thus  to  ope- 
rate. By  making  himself  a  defendant,  the  landlord  cannot 
urge  as  a  defence  any  matter,  which  the  law  did  not  previous- 
ly recognize  as  available,  to  defeat  a  recovery  by  the  plaintiff. 
The  provision  of  the  act  cited  does  not  affect  the  parties  rights,, 
it  relates  only  to  the  remedy.  As  then  it  was  not  allowable 
for  the  defendant  in  an  execution  to  defeat  the  purchaser  by 
showing  he  held  under  another,  so,  neither  can  the  landlord 
when  let  in  to  defend,  set  up  a  title  consistent  with  the  pos- 
session sought  to  be  recovered.  It  is  immaterial  to  him  whe- 
ther the  plaintiff  recovers  the  possession  or  not,  for  as  soon  as 
he  comes  in,  he  will  be  liable  to  all  the  burthens  and  incur  all 
the  responsibilities  which  rested  upon  the  defendant  as  a  ten- 
ant. In  fact,  the  recovery  of  the  purchaser,  so  far  as  the  land- 
lord is  concerned,  effects  nothing  more  than  the  substitution  of 
one  tenant  for  another."  It  was  also  added,  that  if  it  was  an  er- 
ror to  permit  the  landlord  to  defend,  it  was  one  that  could  work 
harm  to  no  one,  and  consequently  was  not  fatal  to  the  judgment.^ 
This  argument  was  reiterated  in  Thompson  v.  Ives,  11  Ala^ 
Rep.  237,  where  we  said,  by  way  of  admonition,  that  a  land- 
lord should  be  cautious  in  making  himself  a  defendant  in  con- 
junction with,  or  instead  of  his  tenant,  where  the  latter  holda 
under  a  lease  for  an  unexpired  term,  lest  upon  a  general  ver- 
dict against  him,  he  might  be  estopped  from  asserting  his  title 
at  the  expiration  of  the  lease.  In  Falkner  v.  Jones  and  ano- 
ther, 12  Ala.  Rep.  165,  it  was  held,  under  the  statute  cited,  that 
it  was  not  necessary  the  technical  relation  of  landlord  and 
tenant  should  exist,  but  the  act  extends  to  all  persoiLs  claiming 
title,  consistently  with  the  possession  of  the  occupier.  See  alsa 
Elmore  &  Willis  v.  Harris,  13  Ala.  Rep.  360. 

In  all  the  cases  cited,  the  plaintiff  claimed  as  a  purchaser  at 
a  sale  under  execution,  seeking  to  recover  the  possession  of  the 
defendant  in  execution,  and  thus  far  they  are  precisely  analo- 
gous with  that  now  before  us.  The  fact  that  the  plaintiffs  in 
the  present  case  purchased  the  premises  in  question  one  month 
before  the  defendant,  Gunter,  purchased  at  the  sale  under  his 
mortgage,  and  that  therefore  they  were  entitled  to  rent  for  the 
intervening  time,  even  conceding  such  to  be  the  law,  we  think 
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altogether  immaterial,  and  cannot  exempt  the  case  from  the 
influence  of  the  statute.  The  primary  object  of  the  suit  is  the 
recovery  of  the  possession,  the  damages  are  but  secondary  and 
consequential,  and  if  the  plaintiff"  in  such  action  fails  to  make 
out  a  title,  which  entides  him  to  the  land,  he  cannot  have  a 
verdict  for  damages,  whatever  liis  rights  may  be  in  respect  to 
the  rent.  This  is  a  proposition  which  is  sufficiently  illustrat- 
ed by  its  statement.  But  it  may  be  asked,  although  a  mort- 
gagor, remaining  in  possession  by  the  permission  of  the  mort- 
gee,  is  not  bound  to  account  for  rents  and  profits,  unless  they 
are  specially  pledged,  does  it  follow  if  he  leases  or  relinquishes 
to  another,  that  the  person  thus  substituted,  can  hold  the  pre- 
mises free  of  rent  ?  See  Chamber's  et  al.  v.  Mauldin,  et  al. 
4  Ala.  Rep.  477.  The  case  does  not  require  an  answer  to  this 
question,  and  we  merely,  propose  it,  to  exclude  a  conclusion. 
It  results  from  what  has  been  said  that  the  Circuit  Court  did 
not  err  in  permitting  Gunter  to  become  a  defendant. 

2.  It  cannot  admit  of  serious  question,  that  the  charge  in 
respect  to  the  retention  of  the  possession  of  the  personal  es- 
tate by  Coleman  was  expressed  in  terms  quite  as  strong  and 
favorable  for  the  plaintiffs  as  the  law,  under  the  facts  disclosed, 
justifies.  Hobbs  v.  Bibb,  2  Stew.  Rep.  54 ;  Ayres  v.  Moore, 
Id.  336 ;  Mauldin  &  TerreU  v.  Mitchell,  14  Ala.  Rep.  814. 
We  do  not  understand  this  to  be  controverted ;  but  it  is  insis- 
ted that  the  rule  is  not  less  rigid  when  applied  to  land,  and  to 
sustain  this  argument  we  have  been  referred  to  Peck  v.  Land, 
2  Kelley's  Rep.  1.  In  that  case,  the  judge  of  the  primary 
court  charged  the  jury,  that  "  possession  of  land  remaining 
with  the  vendor,  after  absolute  deed,  is  not  under  the  statute 
of  13  Elizabeth,  c.  5,  an  evidence  of  fraud."  In  reviewing 
this  charge,  the  Supreme  Court  said :  "  It  is  true  that  the  own- 
ership to  lands  is  usually  evidenced  by  deed  and  other  written 
muniments  of  title.  Still  in  real,  as  in  personal  property,  we 
hold,  that  if  the  vendee  take  an  absolute  conveyance,  and  nev- 
ertheless leave  the  property  in  the  possession  of  the  vendor,  it 
is  prima  facie  evidence  of  fraud.  If  a  man  convey  his  land 
absolutely,  and  yet  is  allowed  to  continue  in  possession  as  its 
absolute  unqualified  owner,  this  will  be  a  proof  that  the  con- 
veyance is  fraudulent."  We  cannot  stop  critically  to  examine 
this  proposition,  but  we  would  remark,  that  we  have  looked 
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into  the  citations  of  the  court  from  Atkins  and  Johnson,  and 
with  all  deference,  we  cannot  think  that  they  maintain,  that 
the  retention  of  the  possession  of  real  estate,  as  an  isolated  fact, 
is  presumptive  evidence  of  fraud,  which  would  constrain  a  ju- 
ry to  find  against  the  conveyance.  If  the  vendor  was  per- 
mitted to  exercise  such  a  dominion  over  the  land,  as  indicated 
that  he  was  the  "  absolute  and  unqualified  owner,"  then,  per- 
haps, in  the  absence  of  countervailing  evidence,  fraud  would 
be  a  legitimate  deduction.  In  Smith  v.  Lowell,  6  N.  Hamp. 
Rep.  67,  a  debtor  in  embarrassed  circumstances  made  an  ab- 
solute conveyance  and  continued  in  possession  fourteen  years 
afterwgirds :  Held,  that  the  possession  of  the  vendor  for  so 
long  a  time  unexplained  was  prima  facie  evidence,  that  the 
conveyance  was  made  to  defraud  creditors  ;  that  it  was  not 
enough  to  show,  that  it  was  intended  to  secure  "  some  debt," 
or  that  it  was  made  in  payment  of  a  debt,  "  it  should  have 
been  shown  that  the  debt  amounted  to  the  fair  value  of  the 
land."  In  Every  v.  Edgerton,  7  Wend.  Rep.  259,  it  was  de- 
cided, that  the  "  simple  circumstance  that  the  grantor  remain- 
ed in  possession,"  after  he  had  parted  with  his  title  by  giving 
a  deed,  did  not  make  the  deed  void  ;  "  in  relation  to  real  es- 
tate, that  is  not  even  a  badge  of  fraud." 

The  cases,  in  which  so  much  potency  is  accorded  to  the  fact 
of  possession  remaining  with  the  vendor,  relate  to  personal 
property.  True,  the  possession  of  land  by  the  .vendor,  for  an 
unreasonable  time,  or  under  circumstances  indicative  of  m(da 
fides,  or  inconsistent  with  the  idea  of  a  sale,  would  furnish  a 
strong  reason  for  pronouncing  against  the  validity  of  the  sale. 
But  the  mere  failure  to  relinquish  the  immediate  possession  to 
the  vendee,  cannot  per  se,  in  the  absence  of  an  explanation 
accounting  for  the  delay  of  the  vendor  to  yield  it  to  the  ven- 
dee, be  regarded  as  such  strong  evidence  as  will  necessarily 
make  the  transfer  fraudulent.  Paulling  v.  Sturgis,  et  al.  3 
Stewart  Rep.  95. 

Roberts  in  his  treatise  on  fraudulent  conveyances  (p.  548, 
el  seq.)  in  commenting  upon  the  fact  of  possession  by  the  ven- 
dor as  inconsistent  with  an  absolute  conveyance,  says :  "  the 
natural  coiLsequences  of  this  contradictory  possession  involve 
a  two-fold  injury.  The  beneficial  interest  in  the  goods  so 
circumstanced  belongs  either  to  the  assignor  or  assignee ;  if 
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they  belong  to  the  assignor,  he  might  be  enabled  by  his  mock 
transfer,  if  it  could  prevail,  to  continue  to  himself  the  enjoyment 
of  that,  which  in  conscience  belongs  to  his  creditors;  if  they  real- 
ly belong  to  the  donee  or  assignee,  the  possessor  might  be  ena- 
bled to  attract  to  himself  an  illusory  credit,  against  which  or- 
dinary prudence  is  an  insufficient  guard.     But  the  degree  of 
inconvenience  produced  by  this  separation  of  the  property 
■from  the  possession  depends  greatly  upon  the  nature  of  the 
thing,  the  property  in  which  is  transferred.     The  property  in 
some  things  is  not  wholly  ascertained  by  the  possession,  and 
the  nature  and  condition  of  other  things  may  preclude  the 
possibility  of  a  specific  transfer  at  the  moment  of  the  sale. 
Thus  where  laTid  is  conveyed,  the  want  of  possession  casts  a 
less  degree  of  suspicion  upon  the  transaction,  than  where 
goods  are  the  subject  of  the  conveyance,  for  with  respect  to 
land,  the  property  is  evidenced  by  possession  of  the  title  deeds, 
and  manual  occupation  is  no  criterion  of  ownership.     But  in 
looking  for  the  real  owner  of  moveable  chattels,  we  regard  the 
possession  as  indicating  the  proprietor,  since  they  are  not  only 
capable  of  specific  delivery,  but  are  ordinarily  used  and  en- 
joyed by  being  possessed.  Land  is  enjoyed  and  possessed  by  the 
title,  and  fraud  in  the  transfer  of  it  is  mainly  to  be  inferred  from 
the  inconsistency  of  the  title  with  the  possession  of  the  title 
deeds."     Again,  (p.  554,  et  seq)  it  is  said,  the  leading  object 
of  the  statute  of  13  Elizabeth,  ch.  5,  was  to  prevent  those  col- 
lusive transfers  of  the  legal  ownership,  which  place  the  pro- 
perty of  a  man  indebted  out  of  the  reach  of  his  bona  fide  cred- 
itors, and  leave  him  to  the  beneficial  enjoyment  of  tluii  which 
ought  in  conscience  to  be  open  to  their  legal  remedies.     Pos- 
session therefore  of  land,  after  an  absolute  conveyance,  is  ev- 
idence of  a  fraudulent  design  within  the  statute ;  and  if  this 
possession  be  accompanied  Avith  acts  of  ownership,  the  evi- 
dence of  fraud  becomes  very  hard  to  be  resisted.     But  such 
possession  is  only  evidence  of  fraud,  by  being  a  strong  indi- 
cation of  a  secret  trust  and  reservation.     In  Hildreth  v.  Sands, 
2  Johns.  Ch.  Rep.  35,  it  was  said,  possession  of  land,  and  tak- 
ing the  profits  after  an  absolute  conveyance,  is  an  evidence  of 
fraud,  within  the  statute  of  firauds,  unless  such  possession  be 
consistent  with  the  terms  and  object  of  the  deed,  or  the  char- 
acter of  it  be  openly  and  explicitly  understood.     See  also 
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Codwise,  et  al.  v.  Sands,  4  Johns.  Rep.  586 ;  2  Ves.  jr.  Rep. 
292  ;  Filler  v.  Maitland,  5  Serg.  &  W.  Rep.  307. 

If  the  conveyance  Avas  recorded,  there  would  be  no  ground 
for  holding  that  the  sale  was  prima  facie  fraudulent,  merely 
because  the  possession  of  the  vendor  was  not  promptly  yield- 
ed, but  then  it  would  be  incumbent  on  the  creditor  who  assailed 
it  to  rest  the  imputation  of  fraud  upon  some  other  hypothesis. 
So,  although  there  may  be  no  registration  of  the  deed,  yet  if 
it  was  executed  bona  fide  and  for  a  valuable  consideration,  the 
want  of  a  change  of  the  possession  would  be  a  circumstance 
more  or  less  indicative  of  fraud,  according  to  others  which  ac- 
companied or  surrounded  it;  but  the  court  coald  not  assume 
that  it  was  evidence  so  strong  (unless  explained)  as  should 
control  the  verdict  of  a  jury.  This  was  the  view  which  was 
taken  by  the  Circuit  Judge. 

It  may,  however,  be  remarked,  that  the  possession  of  Cole- 
man was  perfectly  consistent  with  the  mortgage,  at  least  up 
to  the  maturity  of  the  mortgage  debt,  and  the  mortgagee  in- 
stead of  then  attempting  to  oust  him,  might,  as  he  did,  have 
advertised  and  sold  the  premises.  Fraud  then  cannot  be  pre- 
dicated of  the  mortgagor's  possession  preAious  to  the  sale,  and 
the  only  inquiry  upon  this  point  which  could  have  arisen,  is 
whether  the  continuance  of  the  mortgagor's  possession  after 
Gunter's  purchase  affords  evidence  that  the  mortgage  debt 
was  simulated,  or  had  been  paid  otherwise  than  by  a  devo- 
tion of  the  property  to  its  satisfaction.  It  must  be  observed 
that  Gunter  does  not  claim  under  an  absolute  conveyance 
from  Coleman,  whether  we  regard  the  mortgage  or  conse- 
quent sale,  so  that  it  is  difficult  to  perceive  how  the  rule  in- 
voked by  the  counsel  for  the  plaintiffs,  even  if  applicable  to 
real  estate,  can  be  applied,  the  more  especially,  as  the  action 
was  instituted  before  the  sale  by  the  mortgagee.  The  ques- 
tions considered  are  all  that  arise  upon  the  record.  If  the 
plaintiffs  had  desired  to  present  others,  they  should  have  pray- 
ed further  instructions  appropriate  to  the  evidence — such  as 
the  effect  of  Coleman's  possession  of  the  slaves  upon  the  bona 
fides  of  the  transaction  in  respect  to  the  premises  in  contro- 
versy, and  upon  the  other  points  that  have  been  discussed  at 
the  bar. 

We  have  but  to  add,  that  the  judgment  of  the  Circuit  Court 
is  affirmed. 


JANUARY  TERM,  1849. 87 

Mcintosh  et  al.  v.  Alexander  et  als. 


SARAH  ANN  McINTOSH  et  al.  vs,  ALEXANDER 

ET   ALS. 

1.  A  bill  is  multifarious,  which  unites  a  joint  claim  againtt  several  defen- 
dants, and  a  separate  claim  against  one  alone,  with  which  the  others 
have  no  connection. 
,2.  The  general  rule  is,  that  a  demurrer  for  multifariousness,  hke  a  de- 
murrer for  a  m'sjoinder  at  law,  goes  to  the  whole  suit,  and  if  sustained, 
the  bill  should  be  dismissed,  and  not  made  the  ground  of  partial  relief. 

3.  If  there  be  cases  in  which  an  amendment  should  be  allowed,  after  a 
demurrer  for  multifariousness  is  sustained  to  a  bill,  the  application  to 
amend  must  be  made  in  the  court  below. 

Error  to  the  Chancery  Court  of  Montgomery.  Before  the 
Hon.  Jos.  W.  Lesesne,  Chancellor. 

The  bill  in  this  case  was  filed  by  the  plaintiffs  in  error,  and 
alleges  that  Elizabeth  Mcintosh,  the  mother  of  one,  and  the 
grand-mother  of  the  other  complainants,  was  possessed  of  a 
large  personal  estate,  consisting  of  slaves,  which  in  1835,  she 
devised  by  wiU  to  John  Mcintosh,  deceased,  then  the  husband 
of  complainant,  Sarah  Ann  Mcintosh,  and  Florella  Wright, 
her  daughter ;  that  the  portion  devised  to  John  Mcintosh  was 
given  to  him  for  and  during  his  natural  life,  and  to  the  said 
Sarah  Ann  and  her  children  after  his  death;  that  the  slaves 
were  divided  between  the  said  John  Mcintosh  and  the  said 
Florella  Wright,  after  the  death  of  the  testatrix ;  that  Christo- 
pher H.  Taylor  sold  to  John  Mcintosh  a  tract  of  land  in  Maren- 
go county,  and  induced  the  said  John  to  execute  a  deed  of  trust 
on  said  slaves  to  Asa  Robinson  to  secure  the  purchase  money ;, 
that  a  short  time  after  this,  the  said  Taylor  prevailed  on  the  said 
John  to  deliver  up, to  him  the  bond  wliich  he  had  executed  for 
title  to  the  said  land ;  that  John  Mcintosh  was  very  intenrqierate^ 
and  from  that  cause  was  incapacitated,  at  the  dates  of  these 
several  transactions  with  Taylor,  from  attending  to  business, 
and  was  imposed  upon  and  defrauded  by  Taylor ;  and  that 
complainants,  finding  that  the  slaves  were  likely  to  be  seized 
by  said  Robinson  and  sold  under  the  deed  of  trust,  removed 
them  to  Dale  county,  where  Abram  Warren  and  Benjamin 
Adtiais,  combining  with  Taylor  and  Robinson,  all  of  whoiu 
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had  notice  ol  the  will,  took  possession  of  and  removed  a  num- 
ber of  the  slaves,  and  have  sold  or  converted  them  to  their  own 
use.  The  bill  also  alleges,  that  one  Asa  Alexander,  pretend- 
ing friendship  to  said  John  Mcintosh,  likewise  combined  with 
Taylor,  Robinson,  Warren  and  Adams  to  obtain  possession 
of  other  of  the  slaves  and  to  sell  and  dispose  of  the  same,  so 
as  to  place  them  beyond  the  reach  of  complainants ;  and  that 
subsequently  the  said  Alexander  executed  to  complainant  Sa- 
rah Ann  a  paper,  by  which  he  covenanted  to  deliver  to  her 
certain  of  the  slaves,  but  that  he  has  since  converted  them  to 
his  own  use,  and  refused  to  deliver  them.  The  bill  prays  that 
Taylor,  Robinson,  Warren,  Adams  and  Alexander  be  made 
defendants ;  that  Taylor,  Robinson^  Warren  and  Adams  be 
decreed  to  deliver  up  to  complainants  such  of  the  slaves  as 
they  have  in  possession,  and  account  for  those  they  may  have 
disposed  of;  and  that  Alexander  be  decreed  to  deliver  up  those 
named  in  the  instrument  executed  by  him  to  the  complainant 
Sarah  Ann,  or  to  pay  their  value,  &c.  A  decree  pro  confesso 
was  taken  against  all  the  defendants  except  Alexander,  who 
answered  the  bill  and  demurred  to  it  for  multifariousness.  At 
the  final  hearing,  the  Chancellor  sustained  the  demurrer,  and 
dismissed  the  bill  on  that  ground,  which  is  now  assigned  as 
error. 

T.  &  J.  Williams,  for  plaintiffs  in  error : 

1.  The  bill,  seeking  to  subject  the  slaves  under  the  wiH 
of  Elizabeth  Mcintosh,  and  also  under  an  express  agreement 
and  written  covenant  to  deliver  said  slaves  to  complain- 
ant, the  devisee  in  remainder  under  the  will  of  E.  Mcintosh, 
is  not  muhifarious.  12  Ala.  N.  S.  370,  Heirs  of  Holman  v. 
Bank  of  Norfolk ;  vide  p.  409. 

2.  An  agreement  to  surrender  property  tO;  wife  is  good. 
Sledge,  Exr.  v.  Clopton,  6  Ala.  N.  S.  589.. 

Belser  &  Harris,  for  defendants: 

1.  There  is  no  equity  in  the  bill.  If  there  has  been  a  con- 
version of  the  negroes  by  Alexander,  the  complainants  have 
a  clear  and  adequate  remedy  at  law.  They  could  sue  Alex- 
ander for  the  money  which  he  received  for  the  negro  sold,  or 
maintain  an  action  against  him  for  disposing  of  the  negro  sa 
as  to  defeat  the  remainder^ 
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2.  The  bill  is  multifarious.  It  seeks  to  set  aside  a  contract 
made  between  Mcintosh  and  Taylor,  for  the  sale  of  lands,  on 
the  ground  that  Taylor  had  no  title  to  the  lands  and  cheated 
Mcintosh  in  the  sale^  and  on  the  further  ground  that  Alexan« 
der  and  the  other  defendants  have  converted  the  negroes  to 
their  own  use ;  and  prays  that  the  said  defendants  account  for 
the  negroes  which  they  have  severally  sold. 

3.  The  bill  is  defective  in  its  allegations,  and  does  not  on 
its  face  present  a  case  on  which  the  complainants  are  entitled 
to  relief.  It  seeks  to  charge  Alexander,  on  a  written  contract, 
to  deliver  certain  negroes  when  he  is  paid  certain  sums  of  mo- 
ney. There  is  no  allegation  that  the  money  has  been  paid  to 
him,  or  of  an  offer  to  pay  it. 

D  ARGAN,  J. — This  bill  is  clearly  multifarious.  It  charges 
a  fraudulent  combination  between  all  the  defendants  in  ob- 
taining possession  of  the  slaves,  and  prays  that  they  deliver  up 
such  as  they  still  have  in  theu-  possession,  and  account  for  such 
as  they  have  sold.  It  then  sets  out  a  contract  by  which  Alex- 
ander alone  undertook  to  deliver  to  Mrs.  Mcintosh  certain 
slaves,  which  he  has  failed  to  do,  and  prays  separate  relief 
against  him,  that  he  deliver  them  up,  or  account  for  their  value. 

Where  a  joint  claim  against  several  defendants  is  united  in 
the  same  bill  with  a  separate  claim  against  one  defendant 
alone,  with  which  the  other  defendants  have  no  connection, 
the  bill  is  multifarious.  Story's  PI.  §  284,  p.  315 ;  Boyd  v. 
Hoyt,  5  Paige,  65.  Here  the  bill  seeks  relief  against  aU  the 
defendants — first,  for  a  joint  tort,  and  then  against  Alexander 
alone,  to  enforce  a  contract  with  which  the  other  defendants 
have  no  connection  whatever. 

The  demurrer  of  Alexander  was  properly  sustained.  But 
as  the  other  defendants  did  not  answer  the  bill,  and  a  decree 
pro  confesso  was  taken  against  them,  the  question  is  presented, 
whether  the  bill  should  have  been  dismissed  against  all.  The 
general  rule  is,  that  a  demurrer  for  multifariousness,  like  a 
demurrer  for  a  misjoinder  at  law,  goes  to  the  whole  bill,  and 
if  sustained,  the  bill  should  be  dismissed,  and  ought  not  to  be 
made  the  foundation  of  partial  relief.  Gibbs  v.  Claggett,  2 
Gill.  &  Johns.  14 ;  Johnson  v.  Anthony,  2  Moloy,  373 ;  Boyd 
V.  Hoyt,  5  Paige,  65. 
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If  there  be  cases  in  which  an  amendment  should  be  allowed 
after  a  demurrer  is  sustained  for  multifariousness,  certainly  the 
application  to  amend  should  be  made  in  the  court  below,  and 
if  not  made  there,  it  cannot  be  objected  in  the  appellate  court 
that  the  bill  could  be  amended.  I  have  not  been  able  to  find 
a  case  in  which  an  amendment  has  been  allowed  after  the  de- 
murrer was  sustained,  when  the  ground  of  demurrer  was  the 
improper  joinder  of  distinct  and  separate  grounds  of  equitable 
relief  against  several  defendants,  who  were  not  in  any  man- 
ner connected  with  each  other ;  and  as  this  bill  seeks  relief 
against  Alexander  alone  upon  a  contract,  and  against  all  the 
defendants  for  a  joint  tort,  there  was  no  error  in  dismissing 
the  bill  as  to  all.     Let  the  decree  be  affirmed. 

CHILTON,  J. — I  am  of  opinion,  the  bill  should  have  been 
dismissed,  so  far  as  it  seeks  relief  predicated  upon  the  alleged 
contract  between  Mrs.  Mcintosh  and  Alexander,  but  not  as  to 
the  other  defendants,  who  submitted  to  the  jurisdiction,  and 
were  in  contempt  for  not 'answering.  Besides,  I  see  no  good 
reason  for  departing  from  the  practice,  more  than  once  indica- 
ted by  the  decisions  of  this  court,  of  permitting  the  complain- 
ant, in  cases  like  this,  to  dismiss  as  to  the  separate,  and  pro- 
ceed as  to  the  joint  cause  of  action.  Such  amendments  save 
cost  and  unnecessary  delay,  and  I  think  are  fully  authorised 
by  our  peculiar  mode  of  proceeding  in  uniting  the  demurrer 
with  the  answer,  and  by  the  liberality  with  which  amendments 
are  allowed  by  our  statute.  Dig.  351,  §  37;  Marriott  &  Har- 
desty  V.  Givens,  8  Ala.  Rep.  694;  Hunley  v.  Hunley,  at  the 
last  term. 


MURPHY,  Trustee,  &c.,  vs.  THE  BRANCH  BANK  AT 
MOBILE. 

1.  Parol  evidence  is  inadmissible  in  a  trial  at  law,  to  prove  a  considera- 
tion inconsistent  with,  or  different  from,  that  expressed  in  a  deed. 

Error  to  the  Circuit  Court  of  Monroe.    Tried  before  the 
John  Hon.  Bragg. 
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This  was  a  trial  of  the  right  of  property  in  several  slaves, 
levied  on  under  an  execution,  in  favor  of  the  defendant  in  er- 
ror, against  Alonzo  B.  Dossey,  and  claimed  by  the  plaintiff 
in  error,  as  the  trustee  of  Mary  M.  Dossey,  wife  of  the  said 
Alonzo  B.  The  plaintiff  in  execution  introduced  proof  of 
possession  by  said  Alonzo  B.  of  the  slaves  in  controversy,  at 
the  time  of  the  levy,  and  of  their  value.  The  claimant  proved, 
that  Mary  M.  Dossey  is  the  daughter  of  one  John  Murphy, 
who  was  once  the  owner  of  certain  slaves,  which  subsequent- 
ly to  the  intermarriage  of  his  daughter  with  Alonzo  B.  Dos- 
sey, he  delivered  to  the  latter,  on  condition,  and  on  the  pro- 
mise of  the  said  Alonzo  B.  that  he  would,  in  due  time,  convey 
them  to  a  trustee,  to  be  held  for  the  sole  and  separate  use  of 
the  said  Mary  M.:  and  that  in  compliance  with  this  promise, 
the  said  Alonzo  B.  on  the  8th  day  of  March  1839,  executed  a 
deed  for  the  slaves  to  the  said  John  Murphy,  for  the  use  of  the 
said  Mary  M.  and  her  children,  free  from  the  control,  &c.,  of 
the  said  Alonzo  B.  A  copy  of  the  the  deed  is  found  in  the 
record,  which  recites  that  the  said  Alonzo  B.,  "  for  and  in  con- 
sideration of  his  anxiety  to  provide  for  his  said  wife  a  com- 
petent support,  in  case  of  any  future  misfortune  and  embarrass- 
ment, and  in  and  for  the  further  consid6ration  of  one  dollar, 
in  hand  paid.  Sec,  hath  bargained,  sold,"  &;c.  This  deed  is 
signed  by  the  said  John  Murphy  and  said  Mary  M.  Dossey, 
also,  and  contains  a  provision  that  the  trustee  shall  sell  and 
dispose  of  the  property,  whenever  requested  so  to  do  by  the 
said  Mary  M.  It  was  shown  that  John  Murphy  was  dead, 
and  that  the  claimant  had  been  duly  appointed  trustee  in  his 
stead,  and  that  the  slave,  Silva,  named  in  the  deed,  had  at  the 
request  of  Mrs.  Dossey  been  exchanged  by  him  for  Jane,  one 
of  those  levied  on,  and  that  all  the  slaves  levied  on  except  one 
by  the  name  of  Emily,  are  the  children  of  Jane. 

The  court  charged  the  jury,  that  notwithstanding  the  cir- 
cumstances under  which  the  defendant  in  execution  first  ac- 
quired the  possession  of  the  slaves,  and  his  undertaking  to 
convey  them  to  a  trustee,  to  be  held  for  the  sole  and  separate 
use  of  his  wife,  the  deed  to  John  Murphy  was  wholly  volun- 
tary :  to  this  charge  the  claimant  excepted,  and  it  is  now  as- 
signed as  error. 
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T.  &  J.  Williams  &  Blount,  for  plaintiff  in  error : 

1.  The  deed  and  bill  of  exceptions  show  that  Dossey,  the 
defendant  in  execution  never  had  title  to  the  property.  The 
condition  upon  which  he  received  it,  negatives  the  idea  of  any 
interest  in  the  property  being  given  to  him.  It  was  placed  in 
his  possession  for  a  specific  purpose,  which  he  performed,  as 
a  Court  of  Equity  would  have  compelled  him  to  have  done, 
had  he  refused.  Even  where  one  receives  a  conveyance  of 
property  upon  a  verbal  stipulation  that  he  will  dispose  of  it 
conditionally  or  absolutely ,/or  tJie  benefit  of  another,  he  will  be 
compelled  to  fulfil  his  engagement.  Harkins  v.  Coalter,  2 
Porter,  463 ;  Calhoun  v.  Cozzen,  3  Ala.  Rep.  498 ;  Lewis  v. 
Hudson,  6  Ala.  Rep.  463 ;  Sledge's  adm'rs.  v.  Clopton,  6  Ala. 
Rep.  589 ;  Lamb  v.  Wragg  &  Stewart,  8  Porter,  72 ;  Kenne- 
dy's heirs  v.  Kennedy,  2  Ala.  Rep.  596 ;  7  Johns.  Ch.  Rep.  57. 
See  2d  Johnson,  139,  on  parole  promise. 

2.  The  title  to  the  property  mentioned  in  the  deed,  vested 
in  the  trustee.  In  the  absence  of  one  duly  appointed  by  the 
deed,  a  Court  of  Equity  would  regard  the  husband  as  such. 
Harkins  v.  Coalter,  2  Porter,  463,  and  a  court  of  law  is  the 
proper  forum  to  litigate  the  legal  title  with  an  adverse  claim- 
ant. Colburn  v.  Broughton,  9  Ala.  Rep.  363  and  364.  When- 
ever the  trust  can  be  supported  in  equity,  this  court  will  con- 
sider the  trustee  entitled  at  law.  Haslington  v.  Gill,  3  Term 
Reps.  620. 

3.  Where  the  wife  has  a  separate  estate  in  the  slaves,  and 
the  husband  and  wife  live  together,  the  possession  of  the  hus- 
band is  the  possession  of  the  wife.  Lee  v.  Mathews,  10  Ala. 
Rep.  682.  The  only  evidence  of  title  in  the  husband  arose 
from  the  slaves  being  in  his  possession,  and  should  have  been 
refered  to  the  deed,  showing  the  legal  title  to  the  property  to 
be  in  the  trustee  of  Mrs.  Dossey,  without  other  proof  of  fraud 
beyond  possession,  which  was  accounted  for  in  this  case. 
The  court  should  have  instructed  the  jury  that  they  could  not 
find  the  property  liable,  &c,  as  set  forth  in  the  bill  of  exceptions. 
Tripp's  ex'rs  v.  John,  June  Term,  1848. 

4.  Property  purchased  by  the  trustee,  with  funds  constitut- 
ing a  portion  of  the  separate  estate  of  a  married  woman,  is  not 
subject  for  the  debts  of  the  husband.  Browning  v.  Coppage, 
3  Bibb  Rep.  38 ;  Quick  v.  Garrison,  10  Wend.  335  and  337; 
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Cadogan  v  Kennett,  2  Cowper's  Rep.  432.  So  property  ex- 
changed for  the  trust  estate,  partakes  of  the  nature  of  the  trust, 
and  the  substituted  property  would  not  be  liable  to  the  debts 
of  the  husband.  Jarman  v.  "Woolston,  3  Term  Rep.  618 ; 
Haslington  v.  Gill,  3  Term  Rep.  620 ;  Dean  v.  Brown,  12 
Eng.  Com.  Law  30;  Goddalt,  v.  Prentice,  17  Mass.^46. 

0.  Whether  property  passing  from  a  parent  to  a  child  being 
a  loan  or  gift,  depends  upon  the  intention  of  the  donor,  and  it 
may  be  limited  at  the  time  of  the  delivery,  to  a  less  estate,  than 
an  absolute  gift,  and  this  by  parole.  Olds  v.  Powell,  7  Ala, 
Rep.  652. 

6.  Where,  by  a  post  nuptial  settlement,  property  of  the  wife, 
be  settled  on  her  by  the  husband,  such  settlement  being  no 
more  than  what  a  court  of  chancery  would  order,  the  same 
is  good  against  existing  creditors  of  the  husband.  Wicks  v. 
Clark,  et  als.  8  Paige,  161 ;  2  Story's  Eq.  Jur.  745,  §  1377, 
3d  edit;  1  Story's  Eq.  Jurisprudence,  375,  §  372;  3d  edit.  It 
is  insisted  here  that  Dr.  Dossey  did,  what  under  his  promise 
to  Gov.  Murphy,  a  court  of  chancery  would  have  compelled 
him  to  have  done. 

A.  B.  Cooper,  for  defendant  in  error : 

1.  The  trustee  and  all  the  parties  to  the  deed  are  estopped 
from  denying  that  Dossey  had  not  the  entire  estate  in  the  pro- 
perty named  in  the  deed.  See  9  Wendell,  209 ;  4  Peters,  1 ; 
6  Peters,  598. 

2.  That  a  trustee  can  only  set  up  his  legal  estate,  and  can- 
not set  up  the  secret  arrangements  and  promises  of  the  par* 
ties :  That,  claiming  under  the  deed  creating  the  trust,  he 
cannot  set  up  the  equities  of  the  parties. 

3.  That  the  deed  was  a  voluntary  deed,  and  must  be  treated 
as  such ;  and  if  Jane,  the  slave  levied  upon,  is  not  embraced 
in  the  deed,  but  was  purchased  or  obtained  by  the  trustee,  there 
should  be  a  deed  of  record  to  exempt  her  from  creditors  and 
purchasers. 

D  ARGAN,  J. — It  is  clear  that  the  claimant  and  eJI  the  par- 
lies to  the  deed  are  estopped  from  denying  that  Dossey,  the 
grantor,  was  the  owner  of  the  slaves,  at  the  time  the  deed  was 
executed.    But  as  the  deed  conveyed  the  legal  title  to  the 
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claimant,  the  question  is,  whether  he  can  be  permitted  to  show, 
by  parol  proof,  that  the  deed  was  not  voluntary,  but  was 
executed  on  a  valuable  consideration,  which  is  not  expressed 
in  it.  The  consideration  expressed  in  the  deed  is,  the  anxiety 
of  the  grantor  to  provide  for  his  wife,  and  one  dollar,  in  cash 
paid.  TRe  parol  proof  was,  that  the  slaves  belonged  to  John 
Murphy,  the  father  of  Mrs.  Dossey,  and  were  delivered  to  the 
husband,  on  the  condition  that  he  would  convey  them  to  a 
trustee,  for  the  sole  use  of  his  wife,  and  that  the  deed  was  ex- 
ecuted in  pursuance  of  this  trust.  It  is  certainly  established 
by  the  authorities  refered  to  by  the  plaintiflf,  that  on  this  evi- 
dence, a  court  of  equity  would  have  decreed  the  husband  to 
convey  the  slaves,  for  the  sole  use  of  his  wife,  in  pursuance 
of  the  trust  on  which  he  received  them.  Bishop's  heirs  v. 
Bishops  heirs,  13  Ala.  Rep.  475.  And  where  one  receives 
property  upon  a  promise  made  by  him  to  cbnvey  it  in  a  par- 
ticular manner,  a  court  of  equity  will  decree  its  conveyance 
in  accordance  with  the  promise.  Kennedy's  heirs  v.  Kenne- 
dy's heirs,  2  Ala.  596 :  Sledge's  ad'rs  v.  Clopton,  6  Ala.  589.  If, 
therefore,  a  bill  had  been  filed  to  compel  the  execution  of  the 
trust  assumed  by  Dossey,  at  the  time  the  slaves  were  deliver- 
ed to  him,  a  court  of  equity  would  have  been  compelled  to 
have  decreed  its  execution,  not  only  as  against  him,  but  also  as 
against  his  creditors.  The  deed  however,  is  silent  as  to  this 
trust,  which  was  created  in  favor  JNIrs.  Dossey,  by  the  delive- 
ry of  the  slaves  to  her  husband,  and  we  are  now  to  determine 
whether  this  proof  can  be  considered  in  a  court  of  law,  to 
show  that  the  deed  is  not  voluntary. 

The  general  rule  is  too  well  established  now  to  be  shaken, 
that  a  consideration  not  expressed  in  a  deed,  and  which  is  in- 
consistent with  the  consideration  expressed  cannot  be  shown 
by  parol  proof.  1  Greenl.  Ev.  §  §  285 ;  Mead  v.  Steger,  5 
Porter,  498 ;  5  Stewart  and  Porter,  410.  If,  however,  there  is 
no  consideration  expressed,  proof  may  be  received  to  show 
what  the  consideration  was.  1  Vesey,  128 ;  15  Mass.  Rep. 
92.  And  it  is  said,  if  a  deed  mentions  a  consideration,  and 
adds  the  words  for  other  considerations,  that  proof  may  be 
received  to  show  what  those  other  considerations  are.  So  if  a 
monied  consideration  is  expressed,  proof  may  be  received  to 
show  that  the  sum  was  greater  or  less  than  the  amount  ex- 
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pressed  in  the  deed.  But  the  authorities  deny  that  parol 
proof  can  be  received  to  establish  a  consideration  wholly  dif- 
ferent from  that  expressed  in  the  deed.  Garrett  v.  Stewart,  1 
McCord,514;  Starkie  Ev.  1004;  5  Porter,  506;  1  Johns.  Rep. 
139.  Here  the  deed  sets  out  the  consideration  on  which  it 
purports  to  have  been  executed,  to  wit,  the  anxiety  of  the 
grantor,  to  provide  for  his  wife,  and  one  dollar,  in  cash  paid. 
The  proof  would  establish  that  the  deed  was  executed  in  con- 
formity with  an  undertaking  entered  into  by  Dossey,  at  the 
time  the  negroes  were  delivered  to  him.  This  is  a  consider- 
ation entirely  diiferent  from  that  mentioned  in  the  deed,  and 
parol  proof  cannot  be  received  to  establish  it,  without  violat- 
ing the  well  settled  rules  of  evidence. 

At  law,  therefore,  we  must  hold  the  deed  voluntary,  and 
if  the  rights  of  Mrs.  Dossey  can  be  protected,  it  must  be  done 
by  an  application  to  a  court  of  chancery,  to  reform  the  deed 
and  establish  the  trust  created  in  her  favor,  at  the  time  the 
slaves  were  delivered  to  her  husband. 

Let  the  judgment  be  afiirmed. 


MILLER  ET  AL.  vs.  SHACKELFORD. 

1.  In  a  proceeding  by  scire  facias  to  revive  a  judgment,  a  plea  that  seeks 
to  reach  behind  the  judgment,  or  to  set  up  a  defence  against  the  ori- 
ginal cause  of  action,  is  bad  on  demurrer. 

2.  A  scire  facias  to  revive  a  judgment  must  set  forth  the  ground  on 
which  the  revival  is  sought^  and  if  it  omits  to  do  so,  it  is  fatally  defec- 
tive. 

Error  to  the  Circuit  Court  of  Tuskaloosa.  Tried  before 
the  Hon.  Thomas  A.  Walker. 

The  facta  are  fully  set  out  in  the  opinion  of  the  court. 

E.  "W.  Peck,  for  the  plaintiffs  in  error : 

1.  The  plaintiffs  in  error  were  entitled  to  make  any  defence 
in  this  case,  in  the  court  below,  that  could  have  been  made,  if 
the  action  had  been  debt  instead  of  scire  facias.  1  Chittj's  PI. 
481,  485. 
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2.  If  this  action  had  been  debt,  founded  upon  a  judgment 
of  a  sister  State,  it  is  clear,  the  defence  made  by  the  pleas  must 
have  prevailed.  Pucket  v.  Pope,  3  N.  S.  552,  and  cases  cited. 
Is  not  the  defence  equally  available  on  the  present  record  ? — 
The  judgment,  the  foundation  of  this  proceeding,  has  no 
higher  legal  effect,  than  it  would  be  entitled  to,  if  it  had  been 
rendered  by  a  court  of  another  State.  Mills  v.  Duryee,  7 
Cranch  483,  484.  Consequently,  what  would  be  a  defence  in 
one  case,  must  be  so  in  the  other. 

3.  The  pleas  utterly  deny  that  the  court  ever  acquired  juris- 
diction of  the  said  John  Miller,  nor  is  this  fact  averred  ei- 
tiier  in  the  sd.fa.  or  declaration.  Now,  if  the  record  contained 
any  thing  that  would  have  estopped  the  plaintiffs  in  error  from 
interposing  these  pleas,  it  should  have  been  replied.  Pucket 
V.  Pope,  supra.  But  I  contend,  that  even  if  the  record  recited 
that  the  said  John  Miller  appeared,  &c.,  it  would  not  estop 
him  from  denying  the  want  of  jurisdiction  in  the  court  render- 
ing the  judgment.  Sheernway  et  al.  v.  StiUman,  6  Wendell, 
447,  and  cases  cited.  Harrad  v.  Barretto,  jr.  et  al.  2  Hall's 
Sup.  Ct.  Rep.  302 ;  Lucas  v.  The  Bank  of  Darien,  2  Stew. 
280 ;  and  Pucket  v.  Pope,  supra. 

4.  If  the  defence  was  good  for  one  of  the  plaintiffs  in  error, 
it  was  for  both,  for  a  judgment  void  as  to  one  of  the  parties 
is  so  as  to  alL  Hall  v.  Williams,  6  Pickering,  232,  The  de- 
fendant in  error  must  have  execution  against  both  or  neither 
of  the  parties. 

5.  The  declaration  and  sci.  fa.  are  both  defective,  because 
they  do  not  aver  that  the  plaintiff  in  the  judgment  had  had  no 
execution  on  the  judgment — such  averment  is  necessary.  The 
averment  that  the  judgment  had  not  been  paid,  is  not  enough. 
The  plaintiff  in  the  judgment  may  have  had  execution  against 
the  bodies  of  the  defendants  in  the  judgment,  and  they  may 
have  been  actually  taken  in  execution,  &c.  Again,  it  does  not 
appear  that  the  plaintifi"  in  the  judgment  might  not  have  exe- 
cution without  sd.fa.     1  Littell,  164. 

6.  The  sd.fa.  and  declaration  are  bad,  because  they  do  not 
show  that  execution  might  not  issue  without  revivor.  They 
should  show  that  a  revivor  is  necessary.  Dig.  206,  §  §  28, 29 ; 
Dozier  v.  Gore,  1  Littell's  Rep.  164;  Gill  v.  Scrivens,  7  Term 
Rep.  37. 
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Ormond  and  Moody,  for  the  defendant : 

This  is  not  a  new  suit,  but  a  scire  facias  to  have  execution 
of  a  judgment.  Upon  a  recognisance,  a  scire  facias  is  an  ori- 
ginal proceeding ;  but  upon  a  judgment,  it  is  only  a  continua- 
tion of  the  former  suit.  Tidd's  Pr.  983 ;  7  Vermont  Rep.  54 ; 
Pirde's  Dig.  370.  A  scire  facias,  to  revive  a  judgment,  is  only 
a  continuation  of  the  former  suit,  and  is  not  an  original  pro- 
ceeding. 4  Hammond's  (Ohio)  Rep.  398.  The  law  presumes 
the  judgment  is  in  some  way  arranged  in  a  year,  and  will  not 
suffer  an  execution  to  go.  A  scire  facias  is  issued  for  the 
debtor  to  show  cause  why  execution  should  not  issue ;  and  if 
no  cause  is  shown,  judgment  passes  that  the  plaintiff  have  ex- 
ecution on  the  former  judgment.  When  brought  to  revive  a 
judgment,  after  a  year  and  a  day,  it  is  but  a  continuation  of 
the  original  action.  7  Vermont  Rep.  53-4 ;  3  U.  S.  Dig.  387 ; 
2  Arch.  Pr.  76.  The  judgment  in  this  case  is  not  that  "  the 
plaintiff  recover,  &c.,"  but  that  he  "  have  execution  of  the  judg- 
ment." 

A  court  will  not  hear  a  party  contradict  its  own  record — 
the  record  is  conclusive.  A  plea  contradicting  the  record,  or 
denying  the  validity  of  a  judgment,  admitting  it  to  exist,  is  bad 
on  its  face,  and  may  be  stricken  out,  or  demurred  to.  The 
scLfa.  called  on  the  defendants,  not  to  contest  the  validity  of 
the  judgment,  but  to  show  cause  why  it  may  not  be  executed, 
as  that  it  has  been  paid,  or  otherwise  arranged.  But  the  pleas 
alleging  that  John  Miller  was  not  served  with  process,  assail 
the  judgment,  and  avowedly  on  their  face  contradict  the  re- 
cord. They  cannot  be  entertained  at  all.  If  a  party  has  not 
been  served  with  process,  or  the  writ  has  been  served  on  an- 
other of  the  same  name,  he  is  not  without  remedy.  Givins  v. 
Tidraore,  8  Ala.  Rep.  745. 

No  one  of  the  four  sci.  fas.  in  this  case  was  executed  on 
John  Miller — all  being  returned,  as  to  him,  "  not  found."  But 
he  voluntarily  comes  into  court,  and  attempts  to  prevent  the 
execution  of  the  judgment,  alleging  that  the  original  writ  was 
not  served  on  him.  If  it  be  true  that  the  writ  was  not  executed 
on  hira,  then  plaintiff  has  no  judgment  against  him ;  let  him 
stand  aside ;  he  has  no  right  to  interfere  jsetween  the  plaintiff 
and  the  real  defendants  in  the  judgment,  who  were  served 
with  process,  and  appeared  and  defended  the  suit.  It  will  be 
12 
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time  enough  for  him  to  speak,  when  an  attempt  is  made  to 
levy  on  his  property,  or  to  sue  him  in  Mississippi^  where  he 
now  resides. 

As  to  the  pretended  agreement,  that  is  dated  in  1826.  The 
judgment  was  rendered  in  1827 ;  it  is  conclusive  upon  all  pre- 
existing matters  of  defence.  In  no  case,  nor  under  any  cir- 
cumstances, can  the  merits  of  the  original  judgment  be  in- 
quired into  for  the  purpose  of  furnishing  a  defence  to  a  sdre 
facias.  In  this  proceeding,  the  defendant  must  deny  the  origi- 
nal judgment  altogether,  or  show  it  has  been  satisfied  since  it 
was  rendered ;  for  down  to  that  paint  of  time,  it  is  conclusive. 
5  Serg.  and  Rawle,  68-9 ;  8  Johnson's  R.  61  i  1  Binney's  R, 
291 ;  1  Cro.  Eliz.  588 ;  Pirtle's  Dig.  370. 

CHILTON,  J. — This  was  a  proceeding  by  sdre  facias  to 
revive  a  judgment  rendered  in  the  Circuit  Court  of  Tuskaloosa 
county,  in  March  1827,  against  the  plaintiffs  in  error.  Neither 
the  sd.  fa.  nor  declaration  filed  thereon  set  forth  any  reason 
why  the  aid  of  the  court  is  invoked,  but  merely  state  the 
amount  and  date  of  the  judgment,  and  that  it  is  in  full  force 
and  unpaid.  The  defendants  appeared,  and  said  Jc^n  Miller 
pleaded  separately,  as  well  as  jointly  with  said  George,  the 
following  pleas,  to  which  demurrers  were  sustained,  viz :  1. 
That  the  plaintiff  ought  not  to  have  execution  upon  his  judg- 
ment, because,  before  the  commencement  of  the  action  on 
which  the  judgment  was  rendered^and  from  theixje  until  after 
the  rendition  of  said  judgment,  he  was  a  resident  and  citizen 
of  the  State  of  South  Carolina,  and  not  of  the  State  of  Alabama^ 
and  that  no  process  whatsoever  was  served  on  him  in  said 
action,  either  upon  his  person  or  his  property,  nor  did  this 
court  acquire  jurisdiction  of  said  defendant  in  said  action  by 
attachment,  garnishment,  or  in  any  other  manner  whatsoever; 
that  he  did  ncrt  appear  in  said  action,  or  defend,  either  by  him- 
self or  his  counsel,  and  so  he  says,  the  judgment  as  to  him  is 
null  and  void.  2.  The  second  plea  alleges  that  the  plaintiff, 
anterior  to  the  judgment  now  sought  to  be  revived,  agreed 
under  seal  to  release  and  discharge  the  defendant  from  the 
debt,  in  consideration  that  he  would  assign  over  to  plaintiff 
notes  and  accounts  equal  in  amount  to  one  half  of  said  demand, 
with  which  agreement  the  defendant  complied,  &c.     Upon 
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the  other  pleas  of  payment  and  the  statute  of  limitations,  issues 
were  joined,  and  a  judgment  was  rendered  for  the  plaintiff 
below. 

The  pleas  in  this  case  we  regard  as  manifestly  bad.  The 
first  calls  upon  the  court  to  re-examine  its  own  judgment  ren- 
dered some  twenty  years  previously,  and  to  ascertain  whether 
the  record  does  not  falsely  certify  that  the  defendant  was  be- 
fore the  court.  Where  a  year  and  a  day  have  elapsed  after 
judgment,  without  the  issuance  of  execution,  the  law  presumes 
that  the  judgment  has  been  executed,  or  that  the  plaintiff  has 
released  the  execution ;  hence  the  party  is  required,  before  he 
can  proceed  on  his  judgment,  to  revive  by  scire  facias.  Clay's 
Dig.  207,  §  29.  Under  the  statute  of  Westminster  2,  (13  Edw. 
1,)  c.  45,  authorising  a  similar  revival  of  judgments,  where  no 
execution  had  issued  within  a  year  and  a  day,  the  proceeding 
by  scire  facias  quare  executionem  non^  is  regarded  as  interlocu- 
tory, and  in  the  nature  of  process,  being  but  a  continuation  of 
the  original  proceedings  in  the  cause,  (2  Archb.  Pr.  76) ;  and 
it  is  a  rule  of  very  general,  if  not  of  universal  application,  that 
the  defendant  can  plead  no  matter  to  the  scire  facias  which  he 
could  have  pleaded  in  the  original  action.  2  Tidd's  Pr.  1180 ; 
Cro.  Eliz.  283 ;  1  Salk.  2 ;  2  Stra.  1043 ;  McFarlain  v.  Irwin, 
8  Johns.  R.  77.  In  such  case,  the  party  may  plead  mil  tiel 
record,  payment,  release,  or  that  the  judgment  has  been  levied 
on  ^  fieri  facias,  or  tliat  his  lands  have  been  extended  upon  an 
elegit.  He  is  not  permitted,  however,  to  gainsay  the  judg- 
ment, even  though  it  was  confessed  on  warrant  of  attorney? 
which  was  without  consideration.  See  McFailain  v.  Irwin, 
svpra,  and  cases  there  cited ;  also,  Greene  v.  Onington,  16 
Johns.  Rep.  55 ;  Griswald  V.  Stewart,  4  Cow.  Rep.  457;  Hatch 
v.  Eustis,  1  Gallis.  C.  C.  Rep.  160. 

If  the  sheriff  has  made  a  false  return  upon  the  process  in 
the  original  cause,  he  is  liable  in  damages  for  the  injury;  and 
if,  under  such  circumstances,  an  iniquitous  judgment  is  at- 
tempted to  be  enforced,  a  court  of  equity  would  afford  the  de- 
fendant effectual  relief.  Givens  v.  Tidmore,  8  Ala.  Rep.  745, 
and  cases  there  cited. 

But  although  the  pleas  demurred  to  were  evidently  bad,  yet 
upon  the  principle  that  the  demurrer  reaches  back  to  the  faulty 
pleading  of  the  party  demurring,  the  sci.fa.  in  our  opinion  was 
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defective,  and  must  fall  with  them.  The  plaintiff,  to  entitle 
himself  to  the  writ,  must  bring  himself  within  the  provisions 
of  the  statute  authorising  its  issuance.  The  sci.fa.  should  set 
forth  the  grounds  upon  which  it  seeks  the  aid  of  the  court ;  it 
is  not  every  unsatisfied  judgment  which  may  be  made  the 
foundation  for  such  writ,  but  it  is  only  lawful,  in  the  language 
of  the  statute,  for  the  plaintiff  to  have  said  writ  when  no  exe- 
cution shall  have  issued  on  the  judgment  within  a  year  and  a 
day  after  its  rendition.  Dig.  207,  §  29.  Non  liquet,  but  the 
court  is  called  upon  to  do  an  useless  thing — to  order  and  ad- 
judge that  the  plaintiff  have  execution  of  his  judgment  upon 
the  sci.fa.  when  he  has  the  full  benefit  of  execution  without  it. 
That  a  party  would  not  be  likely  to  resort  to  such  writ  unne- 
cessarily, is  no  answer  to  the  general  rule  of  law,  that  every 
party,  who  petitions  the  court  to  become  active  in  his  behalf, 
must  show,  prima  fade  at  least,  that  he  is  entitled  to  the  relief 
which  he  seeks,  or  some  relief  consistent  with  his  pleadings. 
As  to  requisites  of  scire  facias,  see  2  Ohio  Rep.  248 ;  5  Halst. 
Rep.  337 ;  2  Kinney's  Comp.  559.  The  scire  facias  and  de- 
claration being  fatally  defective  in  failing  to  set  out  or  allege 
the  existence  of  any  ground  which  v/ould  authorise  the  writ 
to  issue,  the  judgment  must  be  reversed.  See  Gill  v,  Scrivens, 
7  T.  R.  30 ;  Dozier  v.  Gore,  1  Litt.  Rep.  164 ;  q»  to  forms  of 
the  writ,  see  Tidd's  Forms,  449,  §§  31-39;  2  Harris'  Ent.  460, 
§  132.  Let  the  cause  be  remanded,  that  the  plaintiff  below 
have  leave  to  amend,  if  the  record  shows  he  has  had  no  exe- 
cution of  the  judgment.  Patrick  v.  Wood,  3  Bibb,  232 ;  2 
Taylor,  146. 


JENKINS  vs.  GRAY  et  al. 

1.  A  return  of  no  property,  on  an  execution  issued  against  the  adminis- 
trator of  a  deceased  executor,  upon  final  settlement  of  his  intestate's 
administration,  will  not  authorise  the  issuance  of  execution  against 
the  securities  of  the  executor. 

Error  to  the  Orphans'  Court  of  Lawrence.     Tried  before 
the  Hon.  Wm.  M.  Gallaway,  Judge. 

This  was  a  motion  by  the  defendants  in  error  to  quash  an 
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execution  issued  from  the  Orphans'  Court  of  Lawrence,  in 
favor  of  the  plaintiff  in  error.  The  facts  are  sufficiently  set 
out  in  the  opinion  of  the  court.  The  Judge  of  the  Orphans' 
Court  sustained  the  motion,  and  the  same  is  now  assigned  as 
error. 

T.  M.  Peters,  with  whom  was  L.  P.  Walker,  for  plaintiff: 

1.  The  decrees  of  distribution  against  Gallaway,  adminis- 
trator of  Jennings,  late  executor  of  Jenkins,  being  regular, 
and  the  Ji.fa^s  issued  thereon  having  a  sufficient  judgment  to 
support  them,  upon  their  return  by  the  sheriff,  "no  property 
found,"  it  was  both  proper  and  legal,  that  execution  should 
issue  "  forthwith"  against  the  sureties.  Gray  and  Anderson. 
This  was  done,  and  the  fi.  fa's  were  irregularly  quashed. 
Clay's  Dig.  305,  §  45;  Clark  v.  West,  5  Ala.  Rep.  117 ;  Caw- 
thorn  V.  Knight,  11  Ala.  Rep.  579 ;  1  Archb.  Pr.  292. 

2.  The  statutes  of  1845  and  1832,  are  remedial  acts,  and 
there  is  nothing  in  them  forbidding  the  use  of  the  remedy  thus 
given  against  the  sureties,  after  the  death  of  the  principal,  as 
well  as  during  his  life :  it  is  true,  doubtless,  that  the  remedy 
might  not  lie  against  an  administrator,  unless  expressly  given ; 
but  in  this  case,  there  is  no  administrator  concerned,  except 
Gallaway,  and  against  him  it  is  given  by  the  act  of  1845. 
Remedial  statutes  should  be  liberally  construed,  but  in  this 
case,  the  aid  of  construction  is  not  required,  because  the  lan- 
guage of  the  statute  of  1832,  is  as  broad  as  it  can  be.  It 
comprehends  all  cases,  "  whenever  any  execution  shall  have 
issued  on  ani/  decree  made  by  the  Orphans'  Court  and  final 
settlement  of  executors"  &e.,  and  is  "  returned  by  the  sheriff'  no 
property  found" — thereupon  "  execution  may  and  shall  forth- 
with issue  against  the  securities"  of  such  executor,  &c.  And  the 
statute  of  1845,  places  the  administrator  of  an  administrator  or 
executor  precisely  in  such  deceased  administrator  or  executor's 
position  in  aU  respects,  and  hence  it  gives  execution  against 
him  "on  the  decree"  and  final  settlement.  The  act  of  1845, 
brings  distributees  and  creditors  within  the  relief  and  reme- 
dies provided  by  the  act  of  1832.  The /ad  then  that  the  bond 
was  made  before  the  statutes  of  1832,  and  1345,  or  that  tlie 
principal  died  before  their  enactment,  or  before  the  final  set- 
tlement of  September  1846,  and  decrees  thereon,  avails  noth- 
ing.   6  Bacon's  Abr.  389 ;  1  Black.  Com.  88,  n.  30 ;  Dwarri<, 
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718,  735 ;  Aldridge  v.  T.  C.  &  D.  Rail  Road,  2  Stewart  and 
Porter,  199 ;  Acts  of  1845,  166,  167 ;  ElUott  and  Perkins  v. 
Mayfield  and  wife,  4  Ala.  Rep.  417;  Clay's  Dig.  305,  §  45 ;  5 
Ala.  Rep.  117;  11  Ala.  Rep.  579. 

3.  In  this  mode  of  proceeding,  the  securities  cannot  impeach 
the  regularity  of  the  decrees  of  distribution  against  the  admin* 
istrator  of  the  executor ;  for  the  settlement  of  the  principal,  or 
his  representative,  if  he  act  without  fraud,  concludes  them. 
Williamson  v.  Howel,  4  Ala.  Rep.  693 ;  4  ib.  607 ;  5  Ala.  Rep. 
117;  Waymanv.  Campbell,  6  Porter,  219;  McBroom  v.  Som- 
merville,  2  Stewart  Rep.  515 ;  McClure,  et  al.  v.  Colclough, 
et  al,  5  AIeu  Rep.  65. 

4.  The  proceedings  antecedent  to  the  decrees  of  distribu- 
tion, and  the  decrees  of  distribution  upon  the  final  settlement 
of  September  1846,  are  regular,  and  in  conformity  with  law ; 
so  also  are  the  subsequent  steps  taken  to  bind  the  sureties,  and 
as  publication  of  notice  of  final  settlement  brought  all  the  par* 
ties  before  court  entitled  to  be  there,  or  having  a  right  to  com- 
plain of  what  was  done,  and  among  others,  the  sureties  them- 
selves might  have  come  and  superintended  the  final  settlement, 
it  is  now  too  late,  in  this  way,  to  complain  of  the  consequen- 
ces of  the  decrees  then  rendered.  Clay's  Dig.  229,  ^  41,  42; 
ib.  303,  304,  305,  §'s  31,  42,  43,  44,  45;  Horn  v.  Grayson,  7 
Porter,  270 ;  Brazeale  v.  Brazeale,  9  Ala.  Rep.  491 ;  Steel  v. 
Knbx,  10  Ala.  Rep.  608;  11  Ala.  Rep.  872;  11  ib.  104 ;  Car- 
roll V.  Moore,  adm'r  7  Ala.  Rep.  615  ;  2  Archb.  Pr.  148  ;  ib. 
Form?,  499. 

Wm.  Cooper,  for  the  defendants ; 

1.  Until  the  act  of  1845,  page  in  pamphlet  acts,  167,  the 
county  court  had  no  pOwer  to  call  an  administrator  of  an 
administrator  or  executor^  &c.,  to  a  settlement  of  the  estate  of 
the  first  testator  or  intestate,  to  whom  his  intestate  was  im- 
mediate representative,  hence  the  act  of  1845.  As  a  matter 
of  course  then,  such  a  case  as  is  now  made,  could  not  possi- 
bly have  existed  under  the  act  of  1832.  Clay's  Dig.  304,  '5, 
§  42,  45. 

2.  The  question  then  arises  whether  under  the  ad  of  1845, 
any  provision  or  power  is  given  to  the  county  court  to  issue 
executions  against  the  securities  on  a  return  of  nulla  bonuj  as 
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to  the  executor  or  administrator.  We  contend  there  is  no 
such  power  any  where  given,  nor  any  rule  whatever  that 
could  possibly  sanction  such  a  course.  It  has  been  decided 
again  and  again,  that  at  law,  no  proceedings  could  be  had 
against  the  administrator  of  an  administrator  touching  the  es- 
tate first  administered  on.  See  3  Ala.  Rep.  670,  Taliaferro  v. 
Bassett.  There  too  it  is  questioned  whether  the  sureties 
of  the  first  administrator,  are  liable  for  assets  in  specie  which 
pass  at  the  administrators  death,  into  the  hands  of  his  succes- 
sor. There  too,  the  court  expressly  decided,  page  675,  3  Ala. 
Rep.,  that  when  there  was  no  remedy  expressly  given  to  issue 
fifa.  at  law,  resort  must  alone  be  had  in  equity.  Again,  to 
show  that  before  the  act  of  1845,  the  county  judge  could  not 
even  call  on  the  administrator  of  an  administrator  or  guardian 
to  settle  the  official  trusts  of  the  deceased  guardian  or  admin- 
istrator, see  8  Ala.  Rep.  655,  Snedicor  v.  Games.  There  too, 
the  court  say  that  the  county  court  has  no  other  power  tJuin 
that  given  by  statute,  and  also,  that  before  1845,  the  statutes 
were  defective  in  giving  the  powers,  and  we  insist  that  the 
statutes  are  yet  defective,  and  have  never  given  the  power 
<}ontended  for  by  the  plaintiff  in  error  to  issue  fifa.  on  return 
oi  nulla  bona  on  the  decree  had  in  final  settlement  of  an*  admin- 
istrator of  an  administrator,  on  first  estate;  and  that  it  is  requi- 
site that  such  power  should  be  given  by  statute,  I  refer  to  the 
fact,  that  the  act  1832,  gave  that  power  when  a  judgment  was 
had  against  first  administrator  and  went  no  further.  The  de- 
cisions refered  to,  also  support  my  views  on  this  point.  11 
Ala.  Rep.  579,  Cawthorn  v.  Knight,  does  not  at  all  conflict 
with  my  position,  but  does  sustain  me.  In  this  case,  the  exe- 
cution was  unauthorized,  there  being  neither  judgment  nor 
statute  to  sustain  it.  Under  this  state  of  the  case,  the  remedy 
was  to  quash,  and  so  the  judgment  in  the  court  below  is  sus- 
tained by  the  books.  3  Ala.  Rep.  653,  Crenshaw  v.  Hardy ; 
5  Ala.  Rep.  188,  VanCleave  v.  Hay  worth. 

DARGAN,  J. — Augustine  Jenkins,  in  April  1822,  execut- 
ed his  last  will  and  testament,  by  which  he  appointed  William 
Jennings  his  executor.  In  May  1823,  the  testator  having  de- 
parted this  life,  the  will  was  admitted  to  probate  in  the  Or- 
phans' Court  of  Lawrence,  and  letters  testamentary  issued  to 
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William  Jennings,  he  having  given  bond  in  the  sum  of  six 
thousand  dollars,  with  Gray  and  Anderson  as  his  securities. 
In  1825,  Jennings  died,  without  having  made  a  settlement  of 
his  accounts  as  executor.  Letters  of  administration,  with  the 
will  annexed,  on  the  estate  of  Jenkins  were  granted  to  ano- 
ther, but  it  does  not  appear,  that  there  was  any  representation 
of  the  estate  of  Jennings,  the  executor,  until  the  year  1846, 
when  Gallaway,  the  sheriff  of  Lawrence  county,  was  appoin- 
ted administrator  by  virtue  of  his  office.  The  estate  of  Jen- 
nings was  declared  insolvent,  and  on  the  application  of  Galla- 
way, a  final  settlement  of  the  administration  of  Wm.  Jennings 
was  made,  and  a  decree  rendered  against  Gallaway,  the  ad- 
ministrator, for  eight  thousand  one  hundred  and  fifty-nine 
93-100  dollars,  being  the  amount  of  the  assets  received  by 
Jennings,  the  executor,  and  wasted  or  not  accounted  for  by 
him.  There  being  three  legatees  entitled  to  this  sum,  it  was 
divided  into  three  equal  parts,  and  a  separate  decree  rendered 
in  favor  of  each  for  his  share  or  proportion.  Executions  were 
issued  on  these  decrees,  which  being  returned,  no  property, 
executions  were  issued  against  the  securities  of  Jennings,  the 
executor.  The  securities  moved  to  quash  the  executions,  on 
the  ground  that  they  were  issued  against  them  without  au- 
thority of  law.  The  motion  was  granted,  and  from  the  judg- 
ment quashing  the  executions,  a  writ  of  error  is  brought  to 
this  court. 

Previous  to  the  Act  of  the  27th  January  1845,  the  Orphans' 
Court  had  no  jurisdiction  to  compel  the  representative  of  a 
deceased  executor,  or  administrator,  to  settle  the  accounts  be- 
tween the  deceased  executor  or  administrator  and  the  estate 
which  he  represented ;  and  if  the  deceased  executor  or  admin- 
istrator had  committed  a  devastavit,  or  converted  the  goods  of 
his  decedent  to  his  own  use,  the  parties,  whose  rights  were 
aflected  thereby,  were  compelled  to  resort  to  a  court  of  equity 
for  relief,  to  charge  the  estate  of  the  deceased  executor  or  ad- 
ministrator with  the  waste.  Taliaferro  v.  Bassett,  3  Ala.  Rep. 
G70 ;  Snedicor  v.  Games,  8  Ala.  Rep.  655.  To  remedy  this  de- 
fect in  the  powers  and  jurisdiction  of  the  Orphans'  Court,  the 
act  alluded  to  was  passed,  which  confers  jurisdiction  on  the 
Orphans'  Court,  to  compel  an  administrator  or  executor  of  a 
deceased  administrator  or  executor  to  account  for  effects  which 
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had  been  received  by  sucli  deceased  executor  or  administra- 
tor, and  wasted  or  not  accounted  for  by  him.  But  as  to  the 
mode  in  which  the  decree  that  may  be  rendered  on  taking  the 
account  shall  be  enforced,  the  Act  of  1845  is  entirely  silent, 
and  the  question  is,  can  an  execution  issue  against  the  secu- 
rities of  the  deceased  administrator  or  executor,  after  an  exe- 
cution on  such  decree  against  the  administrator  or  executor 
of  the  deceased  administrator  or  executor  is  returned,  no  pro- 
perty found. 

By  the  Act  of  1830,  (Clay's  Digest,  304,  305,)  all  final  de- 
crees  against  an  executor  or  administrator,  or  guardian,  are 
declared  to  have  the  force  and  effect  of  judgments,  on  which 
executions  may  issue,  and  by  the  Act  of  1832,  (Clay's  Digest, 
305)  upon  the  return  of  the  execution,  no  property  found,  ex- 
ecution may  issue  against  the  securities  of  such  executor,  &c. 
The  language  of  this  Act  is,  "  whenever  any  execution  shall 
have  issued  on  any  decree  made  by  the  Orphans'  Court  on 
final  settlement  of  the  accounts  of  executors,  administrators  or 
guardians,  and  is  returned  no  property  found  generally,  or  as 
to  a  part  thereof,  execution  may,  and  shall,  forthwith  issue 
against  the  securities  of  such  executor,  administrator  or  guar- 
dian." It  is  very  clear  that  the  securities  against  whom  exe- 
cution can  issue,  on  the  return  of  no  property,  are  the  securi- 
ties of  the  executor,  administrator,  or  guardian,  against  whom 
the  decree  is  rendered,  and  execution  cannot  be  issued  against 
the  securities  of  a  deceased  executor,  administrator,  or  guar- 
dian against  whom  no  decree  is  rendered.  Before  the  Act  of 
1845,  no  one  would  contend  that  the  securities  of  Jennings 
were  liable  to  this  summary  remedy,  because,  until  the  pas- 
sage of  this  Act,  the  Orphans'  Court  had  not  jurisdiction  to 
compel  the  representative  of  Jennings  to  settle  the  accounts 
between  him  and  the  estate  of  his  testator.  This  Act,  how- 
ever, gives  this  jurisdiction  to  the  Orphans'  Court,  but  does 
not  prescribe  how  the  securities  of  the  deceased  executor,  ad- 
ministrator or  guardian,  shall  be  made  responsible  for  the  de- 
vastavit ;  consequently  neither  the  Act  of  1832,  nor  of  1845, 
subjects  the  securities  to  this  summary  remedy.  The  exe- 
cution was  therefore  issued  without  authority  of  law,  and  was 
properly  quashed. 

Let  the  judgment  be  affirmed. 
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EXECUTORS  OF  ROBERTSON  vs.  ALLEN. 

|.  If  a  subscribing  witness  to  an  instrument  becomes  incompetent  from 
interest,  without  the  fault  or  agency  of  the  party  who  claims  under  it, 
secondary  evidence  is  admissible  to  prove  its  execution. 

2.  It  is  not  necessary,  that  a  party  should  introduce  a  subscribing  wit- 
ness to  an  instrument,  who  is  incompetent  to  testify,  and  give  the  op- 
posite party  an  opportunity  of  waiving  all  objection  to  his  competency, 
before  he  is  allowed  to  prove  its  execution  by  other  testimony. 

3.  A  legatee  under  a  will  is  prima /acie  an  incompetent  witness  for  the 
executors  in  a  suit  against  them,  for  money  alleged  to  have  been  due 
by  the  testator. 

4.  Although  a  written  instrument  may  contain  the  highest  evidence  of 
a  witness'  interest,  it  is  not  indispensably  necessary  to  produce  it.— > 
The  proof  may  be  made  by  the  witness  himself  on  voir  dire,  or  by  any 
other  person  who  is  ible  to  testify  to  the  fact. 

^.  Where  an  error  is  shown  to  have  been  committed  by  the  primary 
court,  the  presumption  is  that  it  worked  an  injury  to  the  party  com- 
plaining ;  and  the  judgment  must  consequently  be  reversed,  unless  it 
sati.sfactorily  appears  that  no  injury  could  have  ensued. 

Error  to  the  Circuit  Court  of  St.  Clair.  Tried  before  the 
Hon.  Thomas  A,  Walker. 

Assumpsit  by  the  defendant  against  the  plaintiffs  in  error, 
as  executors  of  John  Robertson,  deceased.  The  plaintiff  of- 
fered proof  tending  to  show,  that  the  testator  of  the  defendants, 
between  the  first  and  tenth  days  of  September  1840,  promised 
the  plaintiff  to  pay  him  two  hundred  dollars,  if  he  would  give 
up  a  negro  girl,  named  Mary,  then,  and  before  that  time  in 
the  possession  of  the  plaintiff,  and  to  which  he  laid  claim  as 
a  gift  from  said  testator,  of  whom  he  was  the  son-in-law ;  and 
that  said  girl  about  that  time  went  into  the  testator's  posses- 
sion. The  defennant  then,  after  proving  by  one  Collins  the 
signature  of  the  subscribing  witness,  and  that  said  subscribing 
witness  was  a  son  of  the  testator  and  a  legatee  under  his  will, 
offered  to  read  to  the  jury,  a  bill  of  sale  from  the  plaintiff  to 
said  testator  for  the  girl  Mary,  dated  the  28th  of  August  1840. 
The  plaintiff's  counsel  objected  to  the  introduction  of  the  bill 
of  sale,  because  it  had  not  been  proven  by  the  subscribing 
witness,  and  proposed  to  waive  all  objection  to  his  compe- 
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tency,  and  it  being  made  to  appear,  that  the  subscribing  wit- 
ness resided  in  the  county,  the  court  excluded  the  bill  of  sale 
from  the  jury,  and  the  defendant  excepted.  The  ruling  of  the 
court  is  the  error  now  assigned. 

Pope,  for  plaintiffs  in  error  ; 

Rice,  for  defendant. 

DARGAN,  J. — ^If  a  subscribing  witness  to  a  written  in- 
strument become  afterwards  interested,  he  is  incompetent  to 
testify  in  support  of  his  own  interest ;  and  if  his  interest  is  ac- 
quired, without  the  agency  or  fault  of  the  party  who  wishes 
to  establish  the  execution  of  the  instrument,  he  may  resort  to 
other  evidence,  than  the  testimony  of  the  subscribing  witness. 
Greenl.  Ev.  607  ;  Howel  v.  Stevenson,  15  Com.  Law  Rep. 
516 ;  Cow  en  &  Hill's  notes  to  Phil.  Ev.  vol.  3,  note  894. 

It  cannot  be  necessary  that  a  party  should  call  a  witness 
who  is  incompetent  to  testify,  nor  be  at  the  expense  of  having 
him  subpoenaed.  If  the  opposite  party  wishes  to  examine  him 
against  his  interest  it  is  his  duty  to  have  him  subpoenaed,  but 
it  would  answer  no  purpose  to  compel  the  party  to  produce 
the  witness  when  he  has  not  the  legal  right  to  examine  him. 
If  therefore,  the  witness  to  the  bill  of  sale,  had  become  inter- 
ested subsequent  to  its  execution,  the  defendant  who  desired 
to  prove  its  execution,  should  have  been  permitted  to  do  so, 
by  calling  witnesses  to  prove  the  hand  writing,  and  he  was 
not  bound  to  offer  first  the  subscribing  witness,  to  ascertain 
whether  the  plaintiff  would  object  to  him  or  not. 

The  suit  was  brought  against  the  executors  of  John  Rob- 
ertson, the  witness  to  the  bill  of  sale  was  his  son,  and  a  lega- 
tee under  his  will,  and  we  think  it  very  clear,  that  he  was 
prima  facie  incompetent  to  testify  in  behalf  of  the  executors, 
for,  whether  he  was  a  specific,  a  pecuniary,  or  a  residuary 
legatee,  he  has  an  interest  in  creating  a  fund  for  the  payment 
of  the  debts,  that  his  legacy  may  be  received  Avithout  abate- 
ment. It  is  true,  that  under  some  circumstances,  a  legatee 
under  a  will  might  not  be  incompetent  or  interested;  for  in- 
»iance,  if  the  suit  was  by  the  executors  to  recover  a  debt  due 
the  estate,  and  there  were  no  debts  outstanding  against  the 
estate,  a  legatee  who  was  entitled,  under  the  will,  to  a  spcci- 
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fic  chattel,  and  whose  interest  could  not  be  affected  by  the 
result  of  the  suit,  might  be  a  competent  witness  for  the  execu- 
tor. But  when  the  suit  is  for  a  sum  of  money  against  the  ex- 
ecutors, that  the  witness  is  a  legatee  under  the  will,  raises  the 
presmiiption  of  interest,  and  renders  him  incompetent. 

But  it  is  contended,  that  his  interest  could  not  be  made  to 
appear  without  the  production  of  the  will  itself.  This  we  do 
not  understand  to  be  the  rule.  Testimony  to  prove  or  dis- 
prove a  witness  to  be  interested  is  always  addressed  to  the 
court,  and,  although  the  interest  of  a  witness  may  be  made  to 
appear  by  a  written  instrument,  I  do  not  understand  that  it  is 
indispensably  necessary  to  produce  the  written  instrument, 
but  his  interest  may  be  shown  either  by  his  own  testimony 
on  voir  dire,  or  by  any  other  person  who  can  testify  to  his 
interest,  and  who  knows  that  he  is  to  be  benefitted  or  injured 
by  the  result  of  the  suit.  Indeed  it  would  often  lead  to  great 
injustice  if  a  party  was  bound  to  produce  the  highest  evi- 
dence of  the  interest  of  the  witness.  The  deed  or  instrument 
in  writing  may  not  be  in  the  power  of  the  party  objecting  to 
the  competency  of  the  witness,  or  he  may  not  have  known 
that  he  would  be  offered,  and  to  hold  that  the  instrument  creat- 
ing his  interest  must  be  produced,  would  often  compel  parties 
to  submit  to  illegal  proof.  5  Con.  Rep.  258  ;  7  Greenl.  51 ;  1 
Gill.  &  John.  366. 

But  it  is  said,  that  the  bill  of  sale,  which  the  defendant  was 
endeavoring  to  prove,  was  irrelevant,  and  therefore,  that  there 
was  no  error  in  rejecting  it.  It  must  be  borne  in  mind  that 
the  court  rejected  the  evidence  offered  to  its  execution,  and 
no  question  was  raised  in  the  court  below,  whether  it  was 
relevant  testimony  or  not.  As  the  party  was  precluded  from 
offering  the  bill  of  sale  as  evidence,  by  the  ruling  of  the  court, 
in  rejecting  the  testimony  introduced  to  prove  its  execution, 
no  question  in  reference  to  its  relevancy,  was  decided  by  the 
court  below,  and  if  we  were  to  hold  that  the  error  committed 
could  be  cured,  by  deciding  in  this  court  another  question 
that  was  not  raised  in  the  court  below  we  might  do  the  plain- 
tiff in  error  great  injustice.  The  correct  rule,  we  think,  is  this, 
when  an  error  is  shown  to  exist,  the  presumption  is,  that  the 
party  complaining  has  been  injured  by  it,  and  we  must  re- 
verse the  judgment,  unless  it  satisfactorily  appears  that  no  in- 
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jury  could  have  resulted  from  it.  The  court  erred  in  reject- 
ing the  testimony  offered  to  prove  the  execution  of  the  bill  of 
sale,  and  we  cannot  presume  that  it  w^ould  not  have  been  rel- 
evant proof,  if  it  had  been  permitted  to  be  offered  to  the  jury, 
but  on  the  contrary,  we  must  presume,  that  the  defendant 
could  have  shown  it  to  be  relevant,  had  he  been  permitted  to 
prove  its  execution. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 


WHITE,  Survivor,  &c.  of  Hardie,  vs.  YARBROUGH. 

1.  A  plea,  which  professes  to  answer  the  whole,  but  which,  in  fact,  an- 
swers only  a  part  of  the  cause  of  action,  leaving  the  remainder  unan- 
swered, is  bad  on  demurrer. 

2.  It  is  no  defence  to  an  action  on  a  promissory  note,  that  a  part  of  its 
consideration  consisted  of  a  sum  of  money,  advanced  by  one  of  the 
payess  to  a  third  person,  at  the  request  of  the  maker,  in  payment  of 
an  illegal  wager,  which  such  third  person  had  won  from  the  maker. 

Error  to  the  Circuit  Court  of  Talladega.  Tried  before  the 
Hon.  Nathan  Cook. 

This  was  an  action  of  debt  on  a  bill  single  by  defendant 
against  the  plaintiff  in  error.  The  defendant  below  filed  the 
following  plea  to  the  plaintiff's  declaration :  "And  the  defend- 
ant, by  attorney,  comes  and  defends,  &c.,  and  says,  the  said 
plaintiff  ought  not  to  have  or  maintain  his  action,  because,  he 
says,  in  the  year  1844,  the  said  defendant  betted  with  one  B. 
H.  Spyker  the  sum  of  one  hundred  dollars  upon  the  result  of 
the  then  pending  Presidential  election,  for  President  of  the 
United  States,  which  said  bet  of  one  hundred  dollars  was  won 
by  said  B.  H.  Spyker  from  defendant,  and  John  Hardie,  the 
active  member  of  the  firm  of  John  Hardie  &  Co.,  plaintiffs  in 
this  suit,  at  the  request  of  defendant,  paid  to  said  Spyker  the 
said  sum  of  one  hundred  dollars,  won  by  said  Spyker  as  afore- 
said from  defendant,  by  delivering  to  Spyker  goods  to  the 
amount  of  one  hundred  dollars,  well  knowing  at  the  time  of 
the  delivery  of  said  goods,  that  said  Spyker  had  won  said  one 
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hundred  dollars  from  defendant  as  aforesaid,  and  that  said 
goods  were  delivered  to  said  Spyker  in  payment  of  the  same^ 
and  the  goods,  so  delivered  to  said  Spyker,  for  the  purpose 
aforesaid,  constituted  to  that  extent  the  consideration  of  the 
note  sued  on;  and  this,  said  defendant  is  ready  to  verify." — 
To  this  plea,  the  plaintiff  demurred,  and  the  demurrer  was 
sustained  by  the  court,  which  is  now  assigned  as  error. 

Woodward,  for  plaintiff  in  error : 

The  plea  is  good.  A  contract  in  furtherance  of  an  act  in 
violation  of  statute,  is  void.    Chitty  on  Con,  232. 

A  wager  on  an  election  is  void,  as  against  public  policy. — 
Chitty's  Con.  156.  It  was  so  decided,  also,  in  9  Cowen,  §169. 
See  Chitty  on  Con.  156,  note  on  right  hand  page. 

The  payment  of  goods  was  in  furtherance  of  the  illegal  act, 
and  therefore  the  note  cannot  be  recovered — a  part  of  the 
consideration  being  this  void  transaction,  which  vitiates  the 
whole.     Chitty  on  Con.  181-2,  228 ;  4  Taunt.  165. 

Rice  and  Morgan,  for  defendant : 

1.  The  plea  is  fatally  defective ;  it  proposes  to  answer  the 
whole  declaration,  when  it  only  answers  a  part.  Deshler  v^ 
Hodges,  use,  &c.,  3  Ala.  R.  509. 

2.  The  substance  of  the  plea  is  bad.  It  avers,  that  at  the 
request  of  the  defendant,  the  plaintiff's  copartner  paid  one 
Spyker  one  hundred  dollars,  which  Spyker  had  won  on  a  bet 
made  on  the  Presidential  election,  and  for  which  sum,  so  paid, 
the  defendant  gave  his  note,  &c.  From  the  plea,  it  does  not 
appear  that  the  plaintiff's  partner  had  anything  to  do  with  the 
bet;  but  after  it  was  made  and  lost  by  defendant,  Hardie  paid 
Spyker,  at  the  request  of  defendant  Hardie  was  not  a  stake- 
holder ;  he  furnished  goods  merely,  not  to  be  bet,  but  to  pay  a 
bet  that  defendant  had  made  and  lost, 

COLLIER,  C.  J. — The  defendant's  plea  professes  to  answer 
the  entire  cause  of  action,  but  if  it  answers  any,  it  is  a  part 
only,  leaving  unanswered  much  the  greater  part,  Avhich  is  of 
the  gist  of  the  action,  and  we  should  incline  to  think  it  bad  on 
demurrer.  Deshler  v.  Hodges,  use,  &c.,  3  Ala.  Rep.  509.  If, 
however,  the  plea  in  this  respect  be  free  from  objection,  Ave 
cannot  doubt  that  the  matter  of  the  defence  which  it  relies  on 
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is  wholly  unavailable.  It  amounts  to  nothing  more  than  this, 
that  the  defendant  lost  one  hundred  dollars  upon  the  result  of 
the  Presidential  election  of  1844,  which  was  won  by  Spyker; 
that  the  defendant  requested  John  Hajdie,  the  active  partner 
of  the  firm  of  which  the  plaintiif  was  a  member,  to  pay  Spy- 
ker the  amount  lost,  in  goods ;  the  goods  were  accordingly 
delivered,  though  Hardie  well  knew  at  the  time  they  were  in- 
tended to  pay  Spyker  the  bet  he  had  won.  It  is  quite  enough 
to  recite  the  plea,  to  show  that  the  demurrer  to  it  was  properly 
sustained.     The  judgment  is  consequently  affirmed. 


THE  EXECUTORS  OF  SMITH  vs.  HOUSTON,  bse,  &c. 

1.  The  fact,  that  B.  is  the  usee  in  the  suit,  does  not  render  a  deed,  exe- 
cuted by  hira  as  sheriff,  before  the  institution  of  the  suit,  inadmissible 
ill  evidence  to  shew  title  in  the  plaintiff. 

3.  A  sheriflf's  deed  for  land,  sold  under  judgment  and  execution,  cannot 
be  collaterally  impeached  by  a  stranger,  who  has  no  interest  in  either. 

3.  Assumpsit  for  use  and  occupation  will  lie  against  one  who  takes  pos' 
session  of  vacant  land,  admitting  that  be  has  no  title,  and  expressing 
a  willingness  to  pay  rent  to  the  rightful  owner ;  but  possession  by  a 
naked  trespasser  is  not  of  it.«elf  sufficient  to  sustain  the  action.  (Da- 
vidson V.  Ernest,  7  Ala.  817,  commented  on  and  approved.) 

4.  A  plaintiflFin  assumpsit  for  use  and  occupation  cannot  recover  rent, 
that  has  accrued  b<^fore  the  executior*  and  delivery  of  the  deed  under 
which  he  claims  title. 

Error  to  the  Circuit  Court  of  Lauderdale.     Tried  before 
the  Hon.  Sidney  C.  Posey. 

Assumpsit  for  rent  of  land,  instituted  by  defendant  in  error, 
for  the  use  of  Benham  against  Henry  Smith,  and  after  his 
death  revived  against  the  plaintiffs  in  error  as  his  executors. 
The  plaintiff  in  the  court  below  purchased  the  land  on  the  3d 
October  1842,  at  a  sale  made  by  said  Benham,  as  sheriff  of 
Lauderdale  county,  under  judgment]  and  execution  against 
one  DiUahunty,  and  offered  to  read  to  the  jury  the  deed  of  the 
said  sheriff,  bearing  date  the  23d  July  1844.  The  defendants 
objected  to  the  deed  going  to  the  jury  on  the  ground,  that 
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Benham  being  the  usee  in  the  suit,  it  was  allowing  him  to 
make  evidence  for  himself,  but  the  court  overruled  the  objec- 
tion, and  permitted  the  deed  to  be  read.  The  plaintiff  proved 
that  said  Smith  occupied  a  part  of  the  said  land  in  1844,  and 
expressed  his  willingness  to  pay  a  fair  rent  for  it,  if  he  could 
find  the  true  owner,  and  that  at  an  interview  with  Benham 
in  1845,  he  offered  him  a  set  of  mill  stones,  in  part  payment 
of  the  rent.  He  also  proved  the  value  of  the  rent.  The  de- 
fendants offered  to  introduce  evidence  tending  to  impeach  the 
bona  fides  of  the  deed  from  Benham  to  the  plaintiff",  but  the 
court  rejected  it.  These  are  all  the  facts  necessary  to  an  un- 
derstanding of  the  case. 

The  court  charged  the  jury,  that  the  title  was  in  Houston, 
by  virtue  of  the  deed,  and  that  it  was  not  necessary  to  prove, 
either  an  express  or  implied  agreement,  on  the  part  of  Smith, 
to  occupy  the  land  under  him  further  than  the  law  implied  it, 
from  the  fact  of  Houston's  title :  and  to  enable  Smith  to  resist 
the  recovery  in  this  action,  they  must  believe  that  Smith  held 
adversely  either  in  his  own  right,  or  under  title  from  another. 

The  defendants  asked  the  court  to  charge  the  jury,  that  if 
the  proof  shows  that  Houston's  deed  bears  da*;e  the  23d  July 
1844,  and  that  Smith  went  into  the  possession  on  the  1st  Jan- 
uary 1844,  Houston's  right  could  not  relate  back  so  as  to  give 
him  a  title  from  the  time  Smith  took  possession  of  the  land, 
which  charge  the  court  refused  to  give. 

To  the  several  rulings  of  the  court,  to  the  charge  given,  and 
the  refusal  to  charge  as  requested,  the  defendants  excepted 
and  now  assign  them  severally  as  error. 

L.  P.  Walker,  for  plaintiff's  in  error : 

1.  It  seems  to  me  to  be  clear  that  Benham,  for  whose  use 
the  suit  was  brought,  could  not  use  the  deed  executed  by  him- 
self to  Houston,  as  evidence  in  his  favor,  the  more  especially 
as  it  was  dated  after  Smith's  occupancy  corilmenced — for  this 
would  be  making  evidence  for  himself. 

2.  It  has  always  been  understood,  that  even  in  a  court  of 
law,  you  may  impeach  a  deed  for  fraud  in  its  execution.  But 
an  effect,  the  court  below,  ruled  against  this  doctrine,  as  is 
shown  by  bill  of  exceptions. 

3.  To  entitle  the  plaintiff"  to  the  action  for  use  and  occupa- 
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tion,  the  tenant  must  have  the  right  of  occupying  and  using 
the  premises.     Crabb's  Law  of  Real  Pro.  Law  Lib.  for  Oct. 
1846,  p.  184,  note,  1 ;  3  Wendell,  219. 

4.  This  action  is  founded  on  contract,  and  does  not  apply 
to  an  adverse  tortious  holding.  Law  Lib.  Oct.  1846,  p.  185 ; 
10  Ala.  Rep.  248.  Because  that  would  be  to  determine  the 
title  to  the  land  in  an  action  of  assumpsit.     11  Pick.  Rep.  9. 

5.  There  must  either  be  an  express  promise  which  is  evi- 
dence of  tenancy,  to  which  case  the  action  is  confined,  or  an 
entry  by  consent  of  the  landlord,  from  which  a  tenancy  is  im- 
plied.    Crabb's  Law  Real  Pro.  185,  note  4. 

6.  Where  the  premises  have  been  occupied  without  the 
consent  of  the  owner,  the  state  of  landlord  and  tenant  does  not 
exist,  and  an  action  for  use  and  occupation  cannot  be  sus- 
tained. Curtis  V.  Treat,  21  Maine  Rep.  525.  The  case  of 
Davidson,  v.  Ernest,  7  Ala.  818,  does  not  affect  this  case  upon 
the  facts. 

Kennedy,  for  defendant  made  the  following  points : 

1.  An  action  of  assumpsit  for  use  and  occupation  will  lie  to 
recover  the  value  of  the  rent  of  land,  upon  an  implied  promise. 
Davidson  v.  Ernest,  7  Ala.  817. 

2.  A  deed  given  by  a  sheriff  upon  a  previous  sale  on  exe- 
cution relates  back,  and  in  judgment  of  law  is  executed  at  the 
time  of  sale.     Jackson,  ex  dem.  &c.  v.  Ramsay,  3  Cow.  75. 

3.  A  sheriff's  deed  cannot  be  impeached  on  a  collateral 
issue,  except  for  fraud  in  its  execution.  Love  &  Williams  v. 
Powell,  5  Ala.  58 ;  Ware  v.  Bradford,  2  Ala.  676. 

DARGAN,  J. — The  deed  of  the  sheriff  to  Houston  was 
properly  admitted  as  evidence  to  show  the  title  in  him,  not- 
withstanding the  suit  is  brought  for  the  use  of  Benham,  who, 
as  sheriff,  executed  the  deed.  Because  the  suit  is  for  the  use 
of  Benham,  the  deed,  which  is  the  evidence  of  Houston's  title, 
does  not  become  illegal  testimony,  nor  is  its  effect  as  proof 
destroyed  or  impaired. 

Nor  is  there  any  error  in  the  rejection  of  the  evidence  of- 
fered by  the  defendants  below  for  the  purpose  of  impeaching 
the  deed  for  fraud.  .  The  land,  previous  to  the  sale  by  the 
sheriff,  belonged  to  Dillahunty*  Smith,  the  defendant,  had 
13 
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110  interest  either  in  the  land  or  in  the  judgments  under  Avhich 
it  was  sold,  but  was  an  entire  stranger,  without  any  interest 
in  the  subject  matter  of  the  deed.  The  parties  in  interest  seem 
to  be  content  with  the  transaction,  and  it  is  certainly  inc;om- 
petent  for  a  mere  stranger,  without  interest  in  the  subject 
matter  of  the  deed,  to  impeach  it  for  fraud,  even  if  it  were 
]>ermissible  for  the  defendant  in  the  judgment  to  do  so,  when 
the  deed  is  introduced  collaterally  as  evidence  of  title. 

But  we  think  the  charge  oi  the  court  as  given,  was  too 
broad :  It  is  in  the  following  language,  "  that  the  title  was  in 
Houston  by  virtue  of  the  deed,  and  it  Avas  not  necessary  to 
j)rove  an  express  or  imphed  agreement  on  the  part  of  Smith, 
to  occupy  the  land  under  him,  further  than  the  law  implied 
it  from  the  fact  of  title  in  Houston,  and  to  enable  Smith  to  re- 
frist  a  recovery  in  this  action,  they  must  believe,  that  Smith  held 
the  land  adversely  either  in  his  own  right,  or  under  the  title  of 
jm other."  It  is  true,  that  to  enable  a  plaintiff  to  recover  it,  it  is 
not  necessary  to  show  that  the  technical  relation  of  landland 
and  tenant  existed  between  the  plaintiff  and  defendant  during 
the  occupancy.  In  the  case  of  Davidson  v.  Ernest,  7  Ala. 
Rep.  817,  the  facts  were,  that  Davidson  entered  into  a  verbal 
contract  with  Ernest,  for  the  purchase  of  the  land,  and  by  vir- 
tue of  this  contract  entered  into  possession,  and  occupied  the 
land  for  two  years  and  then  abandoeed  it,  and  refused  to  con- 
summate the  contract.  Ernest  brought  assumpsit  for  use  and 
03Cup3tio:i,  aid  this  coart  liild  thit  the  action  could  be  miin- 
tained,  although  there  was  no  jjroof  of  any  actual  agreement 
t  J  pay  rent,  I  am  aware  that  this  decision  is  opposed  to  sev- 
eral decisions  of  the  different  States.  But  it  is  in  accordance 
will)  the  case  of  Hull  v.  A'aughan,  6  Price'  Exchequer  Rep.  in 
which  it  was  held,  under  a  precisely  similar  state  of  facts,  that 
tiie  action  could  be  maintained.  Indeed,  if  assumpsit  for  use 
and  occupation  would  not  lie,  we  do  not  see  that  the  plaintiff 
could  have  any  legal  remedy,  for  it  is  very  clear  that  the  pos- 
session of  the  defendant  was  not  tortious.  He  entered  with 
t.ie  consent  of  the  plaintiff,  and  in  pursuance  of  the  terms  of 
a  verbal  contract,  and  notwithstanding  the  case  of  Smith  v. 
Stewart,  6  Johns.  46,  and  other  decisions,  we  do  not  think  he 
could  be  considered  as  a  trespasser.  The  case  therefore,  in 
7  Ala.  Rep.  accords  with  the  principles  of  justice  and  allows 
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a  remedy  for  a  wrong,  which  would  be  without  remedy,  if 
wc  were  to  repudiate  that  deaision.  AUhough  under  the  au- 
thority of  this  case,  an  action  of  assumpsit  for  use  and  occu- 
pation may  be  sustained,  though  the  relation  of  landlord  and 
tenant  be  not  shown  to  have  existed  during  the  occupancy, 
yet  in  the  absence  of  proof  of  that  relation,  the  character  of 
the  possession  becomes  a  material  inquiry,  and  if  the  posses- 
sion was  tortious  and  the  defendant  a  naked  possessor,  assert- 
ing no  title,  nor  claiming  to  have  entered  under  any,  assump- 
sit for  use  and  occupation  cannot  be  sustained.  Ryan  v. 
Marsh,  2  N.  &  M.  156 ;  3  S.  &  R.  500 ;  2  Gill  &  Johns.  326 ;  • 
6  N.  Hamp.  298 ;  10  Gill  &  J  ohns.  149.  But  we  should  hold 
that  assumpsit  would  lie  against  one,  who,  finding  land  va- 
cant, took  possession  and  admitted  that  he  had  no  title,  and 
was  willing  to  pay  rent  to  the  owner.  This  would  aftbrd 
evidence,  that  the  defendant  considered  his  possession  subor- 
dinate to  the  title  of  the  rightful  owner,  ani  of  his  consent  to 
pa//  rent,  and  if  the  defendant  so  considered  his  possession, 
and  was  willing  to  pay  rent,  we  can  perceive  no  reason  why 
the  owner  may  not  look  upon  the  character  of  his  possession 
in  the  same  manner,  even  if  he  did  not  know  of  defendant's 
])03session,  when  it  commenced,  or  even  when  it  terminated. 
It  is  probable  that  from  the  evidence,  the  jury  would  have 
come  to  the  conclusion  that  this  was  the  true  state  of  the  facts 
of  this  case.  But  the  charge  of  the  court  rendered  it  unneces- 
.«ary  for  them  to  consider  of  the  evidence  tending  to  prove 
these  facts,  and  assumed  as  a  legal  conclusion,  tliat  proof  of 
Ihle  alone,  if  the  defendant  did  not  hold  adversely  under  a 
<laiin  of  title,  was  sufhcient  to  maintain  this  action.  If  this 
charge  as  a  h^gal  proposition  is  correct,  it  would  follow  that 
assumpsit  for  use  and  occupation  could  be  maintained  against 
a  mere  trespasser,  who  claimed  no  title  to  the  land,  nor  entry 
under  one,  nor  admitted  his  liability  in  any  manner  to  pay 
rent.  This  would  be  going  further  than  is  warranted  by  prin- 
{•i])lt'  or  authority. 

Tlie  only  remaining  question  we  propose  to  examine  is,  the 
refusal  of  the  court  to  charge,  that  the  plaintiff  was  not  entitled 
to  recover  for  rent  anterior  lo  tlie  execution  of  the  deed  by  the 
sheriff  to  hius.  It  is  eertain'y  true,  that  the  liilc  ofa  purchaser 
at  sh'.Tiff  sale,  for  many  |»ur^)f>.-es,  Inio  relaiion  back,  not  only 


116  ALABAMA. 


Bryant  v.  Iiigraham. 


to  the  day  of  sale,  but  even  to  the  rendition  of  the  judgment. 
But  the  question  in  this  case  is  will  it  have  relation  back  for 
the  purpose  of  enabling  the  purchaser  to  recover  the  mesne 
profits  or  rents,  accruing  anterior  to  the  execution  and  deliv- 
ery of  the  deed.  In  the  case  of  Davis  v.  Evans,  5  Iredell's  Rep. 
525,  the  Supreme  Court  of  North  Carolina,  held,  that  in  an 
action  for  the  recovery  of  land,  the  deed  of  the  sheriff  could 
not  be  used  as  evidence  of  title  previous  to  its  execution ;  and 
in  the  case  of  Young  v.  Withers,  8  Dana,  165,  the  court  held, 
that  a  purchaser  of  land  at  sheriff's  sale  acquired  no  right  of 
entry  until  the  execution  and  delivery  of  the  deed — and  it  is 
certainly  true,  that  it  is  the  deed,  and  not  the  levy  and  sale 
alone,  that  vests  the  legal  title  in  the  purchaser.  Previous  to 
that  time,  he  has  neither  the  right  of  entry,  the  right  of  posses- 
sion, nor  the  legal  title  to  the  land,  and  cannot  have  the  right 
to  the  mesne  profits  accruing  before  the  execution  and  deliv- 
ery of  the-deed.  To  entitle  one  to  recover  for  mesne  proJUs 
or  rents,  he  must  be  entitled  to  them  at  the  time  they  accrue, 
and  if  not  then  entitled  to  them,  he  cannot  recover  them  by 
virtue  of  a  title  subsequently  acquired.  The  court  should 
have  given  this  charge,  for  if  the  plaintiff  below  is  entitled  to 
recover  rents  from  the  time  of  the  execution  and  dehvery  of 
the  deed,  he  is  certainly  not  entitled  to  rent  previous  to  that 
time. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 


BRYANT  vs.  INGRAHAM. 

1.  The  bfother-in-law  of  a  party,  at  whose  instance  the  deposition  of  a 
witness  is  taken,  is  incompetent  to  act  as  commissioner. 

2.  A  deposition,  reduced  to  writing  by  a  brother  of  the  party  for  whose 
benefit  it  is  taken,  should  be  suppressed  on  motion  of  the  opposite 
party. 

3.  A  deposition  taken  irregularly  and  not  in  conformity  with  the  require- 
ments of  law,  is  inadmissible  as  testimony,  and  may  be  excluded  on 
motion,  at  the  trial  of  the  cause.  (The  distinction  drawn  between  the 
cases  of  Cullum  v.  Smith  et  al.  6  Ala.  627,  and  Steele  v.  Dart  &.  Co., 
6  Ala.  800.) 


JANUARY  TERM,  1849.  .117 

Bryant  v.  Iiigrahain. 

4.  When  a  plaintiff  and  defendant  deduce  title  from  the  same  person— 
the  one  by  parol  gift,  the  other  under  a  subsequent  will-rr-testimon)'! 
tending  to  establish  the  insanity  of  the  testator  at  the  time  of  the  exe- 
cution of  the  will,  is  wholly  irrelevant  and  properly  rejected 

5.  The  declaration  of  J.,  that  he  had  given  a  slave  to  B.,  and  then  hired 
it  from  him,  without  a  delivery  of  the  slave,  is  insufficient  to  perfect  a 
parol  gift. 

Error  to  the  Circuit  Court  of  Tallapoosa.     Tried  before 
the  Hon.  Geo.  W.  Stone. 

Detinue  for  a  slave  by  plaintiff  against  defendant  in  error. 
The  plaintiff  examined  a  witness,  who  testified  that  in  the  lat- 
ter part  of  the  year  1844,  he  heard  one  Hardy  Jones,  at  that 
time  the  OAvner  of  the  slave,  say,  that  he  had  given  the  slave 
to  plaintiff,  and  hired  her  from  him  at  ^5  per  month  until  his 
crop  Avas  gathered.  The  slave  remained  in  the  possession  of 
Jones  until  the  early  part  of  the  year  1845,  at  which  time  Jones 
died.  The  defendant  claimed  the  slave,  as  one  of  the  distri- 
butees of  Jones,  being  his  son-in-law.  In  the  course  of  the 
trial,  the  plaintiff  offered  to  read  in  evidence  the  depositions  of 
one  William  Thomas,  a  witness  examined  in  his  behalf;  the 
defendant  proved  that  the  commissioner  who  took  and  certi- 
fied it  was  a  brother-in-law  of  the  plaintiff,  and  on  that  ground 
moved  to  exclude  the  deposition  from  the  jury,  and  the  court 
sustained  the  motion,  although  it  was  shown  that  the  commis- 
sioner was  a  man  of  good  character.  The  plaintiff  also  offered 
to  read  the  depositions  of  two  other  witnesses ;  the  defendant 
proved  that  they  were  in  the  handwriting  of  a  brother  of  the 
plaintiff,  and  objected  to  their  being  read  on  that  ground,  which 
objection  the  court  sustained,  notwithstanding  it  was  made  to 
appear  that  the  depositions  had  been  in  office  since  the  pre- 
ceding term  of  the  court,  Avithout  any  objection  being  made  to 
the  manner  in  Avhich  they  Avere  taken,  and  that  the  brother 
had  reduced  themto  Avriting  at  the  request  of  the  commission- 
ers, and  in  their  presence  and  the  presence  of  the  Avitnesses, 
and  in  so  doing  had  copied  from  a  paper  furnished  by  the 
Avitnesscs  themselves,  as  containing  all  that  they  kncAv  about 
the  matter.  The  Avitnesses,  however,  could  neither  read  nor 
Avrite,  and  the  defendant  at  the  time  objected  to  tha  Avhole  })ro- 
ceeding,  and  Avas  overruled  by  the  commissioners.  The  Avill 
of  Hardy  Jones,  dated  in  June  1844,  Avhich  constituted  the 
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foundation  of  the  defendant's  title,  was  in  evidence,  and  the 
plaintiff  introduced  one  of  the  subscribing  witnesses  to  it,  and 
proposed  to  ask  him  his  opinion  as  to  the  sanity  or  insanity 
of  Jones,  at  the  time  of  the  execution  of  the  will.  The  defend- 
ant objected,  and  the  court  sustained  the  objection.  The  plain- 
tiff asked  the  court  to  charge  the  jury,  that  if  they  believed 
from  the  evidence,  that  the  said  Hardy  Jones,  in  the  year  1844, 
was  willing  to  give  the  slave  to  defendant,  and  said  in  the 
latter  part  of  that  year,  that  he  had  given  the  slave  to  him,  and 
if  they  further  believed  that  Avhilst  the  slave  was  in  his  posses- 
sion, the  said  Jones  stated  that  he  had  hired  the  slave  from 
plaintiff  at  f?5  per  month,  until  his  crop  was  gathered,  and  that 
this  hiring  was  intended  by  him  to  make  the  gift  perfect,  then 
an  actual  delivery  Avas  not  necessary  to  perfect  the  gift.  This 
charge  the  court  refused  to  give,  whereupon  the  plaintiff  ex- 
cepted, and  he  now  assigns  as  error  the  refusal  of  the  com't  so 
to  charge,  as  well  as  its  several  rulings  in  respect  to  the  evi- 
dence. 

Rice  and  Morgax,  for  plaintiff: 

1.  It  is  not  sufficient  ground  for  the  suppression  of  a  de- 
position, that  it  was  taken  by  a  brother-in-law  of  one  of  the 
parties ;  and  the  motion  to  suppress  was  not  made  before  the 
cause  Avas  on  trial.  See  Donald  v.  Jones,  Ch'lton,  J.  opinion 
in  M.  S.,  and  cases  there  cited.  The  proof  is  clear,  that  Tho- 
mas acted  fairly  in  taking  the  proof,  and  was  a  man  of  good 
character. 

2.  Glenn  Barnett  was  a  subscribing  witness  to  the  will  un- 
der which  the  defendant  claimed,  and  his  opinions  of  the  san- 
ity of  the  testator  were  competent.  McCurry  v.  Hooper,  12 
Ala.  Rep.  828. 

3.  The  depositions  taken  by  Neadham  Bryant  were  fairly 
taken.  The  witnesses  did  not  swear  from  the  memorandum, 
which  Avas  copied;  the  ansAvers  Averc  distinctly  read  to  them 
after  the  same  Avere  Avritten  doAvn.  No  motion  Avas  made  to 
suppress  the  depositions.     The  defendant  Avas  present. 

4.  The  charge  refused  by  the  court  Avas  clearly  the  law, 
and  Avas  Avell  supported  by  the  proof  Easley  v.  Dye,  Collier 
C  J.  opinion  at  the  present  term,  and  cases  there  cited. 

No  counsel  for  defendant. 
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DARGAN,  J. — As  it  was  shown  tliat  Pearson,  who  acted 
as  the  commissioner  in  taking  the  testimony  of  tlie  witness, 
Thomas,  was  the  brother-in-law  of  the  plaintiff,  the  deposition 
was  properly  rejected.  The  mode  of  taking  testimony  by  de- 
position is  open  to  the  objection,  that  a  designing  commissioner 
can  readily  pervert  the  meaning  of  the  witness.  Indeed,  the 
witness  may  be  made  to  speak  what  he  did  not  intend  to  say. 
The  court  should,  therefore,  throAv  around  evidence^  thus  ta- 
ken, all  proper  guards  to  secure  it  from  imposition ;  and  it  is 
not  an  unreasonable  guard  or  precaution,  to  hold  that  one  so 
nearly  related  as  a  brother-in-law  is  incompetent  to  act  as  a 
commissioner,  at  the  instance  of  liis  relative,  unless  the  opposite 
parti/  assent  thereto.  It  is  true  that  Pearson,  the  commissioner, 
was  shown  to  be  a  man  of  good  character,  but  we  cannot  en- 
graft on  the  rule  an  exception,  founded  on  character ;  it  Avould 
often  lead  to  unnecessary  investigation,  and  we  think  it  the 
safer  rule  to  hold  that  the  commisssioner  who,  79/*o  hoc  vlc^y 
acts  in  the  stead  of  the  judge,  like  him,  should  be  above  all  ex- 
ccplion.  This  is  the  rule  that  has  been  adopted  in  courts  of 
chancery,  from  which  the  practice  was  borrowed ;  and  as  our 
statutes,  permitting  the  testimony  of  witnesses  to  be  taken  by 
deposition  and  read  as  evidence  in  suits  at  laAv,  do  not  pre- 
scribe any  rule,  by  which  the  competency  of  the  commission 
shall  be  tesjted,  Ave  think  it  better  to  adopt,  in  this  particuUn-, 
the  rule  that  has  obtained  in  courts  of  chancery. 

2.  We  think  the  court,  also,  properly  suppressed  the  depo- 
sitions of  those  witnesses,  whose  testimony  was  reduced  to 
writing  by  the  brother  of  rhe  plaintifl".  In  the  case  of  Steele  v. 
Dart  &  Co.,  the  deposition  was  reduced  to  writing  by  the 
party  himself,  at  whose  instance  it  was  taken,  and  this  court 
held,  that  it  was  j)ropcrly  rejected,  and  in  the,  opinion  deliv- 
ered, it  is  said,  "  that  in  the  case  of  an  illiterate  or  a  willing 
witness,  the  party  to  the  suit,  in  reducing  the  deposition  to 
writing,  could  shape  it  to  suit  his  own  views."  6  Ala.  R.  800. 
Any  other  person,  who  reduces  the  deposition  to  writing,  can, 
with  the  same  facility,  pervert  the  meaning  of  the  Avitness,  and 
thus  impose  on  the  court  evidence  that  he  would  not  give  if 
fairly  examined.  We  cannot  presmne,  that  the  feelings  of  a 
brother  are  altogether  free  from  bias  and  partiality,  and  it  is, 
therefore,  the  safer  rule,  to  hold  him  incompetent  to  reduce  tlu^ 
Ufstimony  to  writing. 
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3.  But  it  is  contended,  that  the  motion  to  reject  the  depo- 
sitions came  too  late,  as  it  was  not  made  untU  the  trial.  It  is 
true,  that  objections  to  particular  interrogatories  must  be  made 
before  they  are  answered  by  the  witness,  or  the  objections 
come  too  late,  and  should  be  disregarded.  Kyle  &  Gunter  v. 
Bostwick  et  al.  10  Ala.  Rep.  591 ;  2  Ala.  378 ;  and  in  the  case 
of  Cullum  V.  Smith  &  Conklin,  6  Ala.  Rep.  627,  this  court  said, 
"  that  the  court  may  suppress  a  deposition,  even  when  regu- 
larly taken,  if,  under  the  peculiar  circumstances  of  the  case,  in- 
justice would  probably  result  from  using  it ;  but  when  the  de- 
position is  taken  in  conformity  to  the  rules  of  law,  the  motion 
to  suppress  it  is  addressed  to  the  discretion  of  the  court,  and 
must  be  made  before  the  trial."  But  it  is  very  clear,  that  a 
motion  to  suppress  a  deposition,  not  taken  in  conformity  with 
law,  is  not  addressed  to  the  discretion  of  the  court ;  for  it  is 
not  legal  evidence,  and  a  motion  to  reject  it  may  be  made 
Avhen  it  is  offered  to  be  read.  In  the  case  of  Steele  v.  Dart  & 
Co.,  before  referred  to,  the  motion  to  reject  the  deposition  was 
made  at  the  trial,  when  it  was  offered  to  be  read,  and  this 
court  held,  that  the  motion  was  properly  granted.  The  dis- 
tinction that  seems  to  be  recognised  by  the  cases  of  Cullum  v. 
Smith  &c  Conklin,  and  Steele  v.  Dart  &  Co.,  is  this:  if  the  de- 
position is  regularly  taken,  in  conformity  with  the  rules  of  law, 
but  under  circumstances  that  would  induce  the  court  to  think 
that  injustice  would  be  done  by  using  it,  the  court,  in  its  dis- 
cretion, may  suppress  it,  but  should  not  do  it,  if  a  motion  for 
that  purpose  is  not  made  before  the  deposition  is  offered  to  be 
read ;  but  if  the  deposition  be  not  taken  in  conformity  with 
the  rules  of  law,  it  is  then  illegal  evidence,  and  must  be  rejected 
ivhen  offered,  if  a  motion  for  that  purpose  is  made.  Indeed,  it 
would  seem  unnecessary  to  move  to  reject  illegal  evidence 
before  it  was  offered  to  be  read,  and  strange  that  a  failure  to 
move  to  suppress  it,  in  advance  of  an  effort  to  use  it,  should 
legalise  illegal  testimony. 

4.  It  is  true,  that  a  witness  to  a  will,  whether  he  be  a  man 
of  medical  skill  or  not,  is  permitted  to  give  his  opinion  as  to 
the  sanity  of  the  testator,  at  the  time  of  executing  it — McCurry 
v.  Hooper,  12  Ala.  828 ;  but  we  do  not  perceive  what  influ- 
ence the  question  of  the  sanity  of  the  testator,  at  the  time  of 
executing  the  Avill,  had,  or  legally  could  have,  on  the  title  of 
the  plaintiff.     He  does  not  claim  under  the  will,  but  by  a  gift 
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inter  vivos.  If  his  title  by  gift  was  perfect,  it  is  superior  to  any 
title  derived  under  the  will ;  but  if  he  failed  to  establish  a  title 
by  gift,  he  could  not  recover  the  slave,  whether  the  testator 
was  sane  or  insane,  at  the  time  of  executing  the  will.  The 
testimony,  therefore,  which  was  offered,  tending  to  open  the 
inquiry  of  the  sanity  of  the  testator,  was  properly  rejected  as 
irrelevant. 

5.  In  order  to  perfect  a  parol  gift  of  a  chattel,  to  pass  the 
title  from  the  donor  to  the  donee,  the  donor  must  part  with  the 
possession  and  control  of  it,  and  the  possession  must  be  deliv- 
ered to  the  donee,  or  to  some  one  for  him.  Sims  v.  Sims,  2 
Ala.  117 ;  Sewell  v.  Glidden,  1  Ala.  52.  The  mere  declara- 
tion by  one,  that  he  would  give  or  had  given  a  chattel  to  an- 
other, when  it  is  shown  that  the  donor  or  owner  never  parted 
with  the  possession  or  control  of  it,  would  not  be  sufficient  to 
establish  a  title  by  gift.  The  charge  requested  of  the  court, 
that  such  declaration,  connected  with  the  further  statement,  that 
the  owner  said  he  had  hired  the  slave  of  his  donee,  would  per- 
fect the  gift,  although  there  had  been  no  actual  delivery  of  the 
same,  was  correctly  refused ;  for  if  parting  with  the  possession 
and  control  is  necessary  to  perfect  a  parol  gift,  mere  declara- 
tions by  the  donor  cannot  supersede  the  necessity  of  this  act. 
It  is  the  act  of  delivery,  accompanied  with  the  intention  to  give, 
that  perfects  a  parol  gift. 

There  is  no  error  in  the  ruling  of  the  court,  and  the  judg- 
ment is  affirmed. 

Chilton,  J.,  not  sitting. 


GUILD  vs.  GUILD  et  als. 

1.  Before  the  equitable  estate  of  the  wife  is  reduced  to  possession  by  her 
husband,  a  Court  of  Chancery  will,  he  boing  insohient,  entertain  juri.-i- 
diction  of  a  bill  filed  by  her  for  a  settlement. 

2.  The  decrees  of  a  Court  of  Chancery  acting  in  personam,  not  in  rem, 
if  the  husband  is  within  tlie  jurisdiction,  it  is  no  objection  to  the  exer- 
cii=e  of  its  powers  as  to  him,  that  the  equitable  estate  of  the  wife,  out 
of  which  she  seeks  a  settlement,  is  within  a  foreign  jurisdiction. 
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Error  to  the  Chancery  Court  of  Monroe.  Tried  before  the 
Hon.  A.  Crenshaw,  Chancellor. 

Thi:  facts  appear  in  the  opinion  of  the  court. 

SEWALii,  for  plaintiff  in  error : 

1.  The  Court  of  Chancery  has  jurisdiction  to  make  a  settle- 
ment in  favor  of  a  married  woman  out  of  her  own  property, 
whether  at  her  suit  or  at  the  suit  of  her  husband,  or  his  assig- 
nees or  creditors.  2  Story's  Eq,  §  1404,  §  1408;  Lady  Eli- 
bank  v.  Montolien,  5  Ves.  743;  1  Danl.  Ch.  Pr.  149,  150; 
Griffith  V.  Hood,  2  Ves.  452;  Haviland  v.  Myers,  6  Johns.  Ch. 
27 ;  Haviland  v.  Blow,  do.  180 ;  and  it  is  of  no  consequence 
whether  the  fortune  accrues  before,  or  during  the  marriage; 
whether  the  property  consists  of  funds  in  the  possession  of 
trustees  or  of  third  persons,  or  whether  it  is  in  possession  of 
the  court,  or  under  its  jurisdiction  or  not.  2  Story's  Equity, 
§  1408. 

2.  That  the  property  is  not  within  the  jurisdiction,  consti- 
tutes no  bar  to  a  proceeding  in  this  case,  for  in  all  suits  in 
equity,  the  primary  decree  is  in  personam,  and  not  in  rem.  2 
Story's  Eq.  §  743,  744,  §  899;  Story's  Eq.  PI.  §  489;  Massic 
V.  Watts,  6  Cranch,  157 ;  Earl  of  Derby  v.  Duke  of  Athol,  1 
Ves.  sen.  202-203 ;  Alglane  v.  Muschamp,  1  Vernon,  75,  135 ; 
Earl  of  Kildare  v.  S.  M.  Eustice,  1  Vern.  419 ;  Toller  v.  Car- 
teret, 2  Vern.  495 ;  Mead  v.  Merritt,  2  Paige,  404, 405 ;  Mitch- 
ell V.  Bunch,  do.  606. 

3.  The  necessary  parties  have  been  made — the  husband  has 
answered,  and  a  decree  pro  confesso,  has  been  rendered  against 
the  administrators.     See  Acts  of  1846,  p.  23  §  1,  2. 

4.  If  the  bill  was  defective  in  any  respect,  and  could  have 
been  made  good  by  amendment,  it  should  not  have  been  dis- 
missed, but  leave  given  to  amend. 

No  counsel  for  defendant. 

CHILTON,  J.— The  plaintiff  in  error  filed  her  bill  in  the 
Chancery  Court  of  Monroe  county,  against  her  husband,  Jo- 
seph Q.  Guild,  and  William  A.  Lash  and  John  Bonner,  who 
.she  charges  are  the  administrators  of  her  deceased  uncle,  Wil- 
liam Boyles,  late  of  North  Carolina.     The  bill  charges,  that 
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the  complainant  and  said  Joseph  Q.  Guild,  intermarried  in 
1828,  and  reside  in  Monroe  county  in  this  State.  That  in 
1844,  she  inherited  from  her  deceased  uncle,  the  said  Boylcs, 
property  consisting  of  land  and  slaves,  as  well  as  choses  in 
action,  amounting  in  value  to  about  five  thousand  dollars,  the 
most  of  which  property  has  never  been  reduced  to  possession 
by  her  husband :  that  he  has  possessed  himself  of  a  number  of 
the  slaves,  the  most  of  which  have  been  sold  for  his  debts  un- 
der executions  against  him.  That  the  property  which  he  has 
not  reduced  into  his  possession,  consists  in  lands,  monies  and 
choses  in  action.  That  Bonner  and  Lash  are  sole  administra- 
tors of  the  said  Boyles,  and  reside  in  Stokes  county,  in  the 
State  of  North  Carolina,  The  complainant  further  states  that 
her  husband  is  an  improvident  man,  and  in  failing  circum- 
stances, if  not  Avholly  insolvent,  and  that  probably  the  remain- 
der of  the  estate  which  is  coming  to  her  will  shortly  be  ap- 
propriated to  the  payment  of  her  husband's  debts,  and  thereby 
be  utterly  lost  to  her,  and  she  left  pennyless,  and  without  any 
means  of  support.  The  bill  prays  that  the  property  so  com- 
ing to  her  may  be  vested  in  a  trustee  for  her  sole  and  sepa- 
rate use. 

The  husband  answered  and  admitted  the  allegations  of  the 
bill,  and  a  decree  pro  confcsso  was  entered  against  Lash  and 
Boimer,  the  administrators  of  Boyles.  The  chancellor  at  the 
May  term  1847,  dismissed  the  bill  for  want  of  jurisdiction,  and 
that  decree  is  assigned  in  this  court  as  error. 

It  appears  in  this  case,  that  the  wife  is  without  any  provis- 
ion made  by  the  husband  for  her  maintenance,  and  the  ques- 
tion is,  Avhether  she  can  file  a  bill  against  her  husband  and 
those  holding  property  Avhieh  descends  to  her,  but  which  the 
luisband  has  not  reduced  to  possession,  so  as  to  have  a  settle- 
ment or  provision  decreed  to  her  out  of  it. 

A  similar  question  came  before  the  English  court  of  chan- 
cery in  the  case  of  Lady  Elibank  v.  Montolien,  5  Ves.  737- 
71-3,  which  was  a  bill  by  the  wife  against  her  husband,  and 
the  administrator  of  an  intestate,  (to  a  share  in  whose  person- 
al estate  she  was  entitled  as  one  of  the  next  of  kin)  for  a  pro- 
vision out  of  her  share,  to  be  set  apart  for  her,  and  it  was  re- 
feree! to  the  master,  to  sec  that  a  proper  settlement  was  made 
upon  the  plaintiff  and  her  children.     So  also  an  injunction  has 
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been  granted  on  the  application  of  the  wife  against  the  hus- 
band, restraining  him  from  assigning  her  interest  in  the  funds, 
and  to  compel  him  to  make  a  settlement  upon  her.  Ellis  v.  Ellis, 
1  Vin.  Sup.  476 ;  Clancy's  Mar.  Women,  464 ;  Beresford  v. 
Hobson,  1  Mad.  363. 

Judge  Story  speaks  of  the  wife's  right  to  relief,  as  plaintiff 
against  her  husband,  or  his  assignees,  in  respect  to  her  equita- 
ble interest?,  as  an  admitted  equity,  which  the  court  enforces 
to  prevent  an  irreparable  injustice.  2  Story's  Eq.  Jurisp.  § 
1404 :  and  he  holds  that  the  doctrine  is  firmly  established,  that 
Avhenever  the  wife  is  entitled  to  this  equity  for  a  settlement 
out  of  her  equitable  interest  against  her  husband,  or  his  assigns, 
she  may  assert  it  in  a  suit,  as  plaintiff,  by  bringing  a  bill  in 
the  name  of  her  next  friend,  (ib.  §  1414.)  See  also  note  1, 
^67,  vol.  2,  4th  edition,  where  the  cases  are  collated ;  5  Johns. 
Ch.  Rep.  446 ;  Van  Duzer  v.  Van  Duzer,  6  Paige,  866.  From 
these  authorities  we  think  it  very  clear,  that  the  wife's  right  to 
her  bill  is.  indisputable  in  the  present  case,  and  that  the  chan- 
cellor erred  in  dismissing  it  for  want  of  jurisdiction,  unless  he 
was  authorised  to  do  so  upon  the  ground,  that  the  estate  out 
of  which  she  sought  the  provision  was  without  the  jurisdic- 
tion of  the  court.  We  will  therefore,  briefly  consider  this,  which 
is  the  remaining  proposition. 

In  Toller  v.  Carteret,  2  Ver.  494,  the  bill  was  that  the  de- 
fendant might  redeem  a  mortgage,  executed  by  Sir  Philip 
Carteret,  on  the  Island  of  Sarke,  or  be  foreclosed.  The  de- 
fendant pleaded  to  the  jurisdiction  of  the  court,  that  the  Island 
was  part  of  the  Dutchy  of  Normandy,  and  had  laws  of  its 
own,  and  was  under  the  jurisdiction  of  the  courts  of  Guern- 
sey. The  Lord  Keeper,  (Sir  Nathan  Wright)  overruled  the 
plea,  observing  that  as  the  defendant  Avas  served  with  process, 
the  court  had  jurisdiction  upon  the  maxim,  "  cequitas  agnt  in- 
personamy  In  Penn  v.  Lord  Baltimore,  1  Ves.  440,  it  was 
held,  that  the  Court  of  Chancery  in  England,  having  jurisdic- 
tion of  the  parties,  could  decree  the  specific  execution  of  a 
contract  entered  into  in  respect  to  the  boundaries  of  Pennsyl- 
vania and  Maryland.  1  Story's  Eq.  Jurisp.  §  473,  899 ;  1 
Ver.  77.  Indeed,  it  is  well  settled,  tnat  the  Court  of  Chan- 
cery has  jurisdiction  to  decree  the  specific  execution  of 
contracts  in  respect  to  the  sale  of  lands,  or  incorporeal  hcredi- 
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taments  savouring  of  the  realty  in  another  State,  where  the 
court  has  jurisdiction  of  the  person  of  the  defendants.  1  Sto- 
ry's Eq.  58,  note  2  4th  ed. ;  6  Cran.  148 ;  Sutphen  v.  Fowler, 
9  Paige,  280-282.  The  decrees  of  a  Court  of  Equity,  being 
in  personam,  and  not  in  rem,  it  is  no  valid  objection  to  the  ju- 
risdiction, that  the  decree  cannot  be  enforced  in  rem. 

In  the  case  at  bar,  the  husband  being  within  the  jurisdiction, 
and  served  with  process,  it  was  competent  for  the  chancellor 
to  compel  him  to  do  what  was  equitable  and  just  in  respect 
to  the  property  of  the  wile,  and  to  have  restrained  him  in  the 
exercise  of  his  marital  rights  over  the  property,  unless  he 
would  make  a  suitable  provision  for  her ;  so  that  as  to  him, 
the  court  had  jurisdiction,  and  the  bill  was  improperly  dismis- 
sed. But  as  to  the  administrators  of  Boyles,  the  decedent, 
they  being  without  the  jurisdiction  of  the  court,  and  in  pos- 
session of  the  subject  matter  of  the  suit,  it  is  very  clear,  that 
the  court  had  no  jurisdiction  as  to  them.  The  bill  was  therefore 
very  properly  dismissed  so  far  as  they  were  concerned,  and 
the  decree  as  to  them  must  be  affirmed ;  but  as  to  the  husband, 
Joseph  Q.  Guild,  it  must  be  reversed  and  remanded,  that  the 
chancellor  may  proceed  to  make  a  suitable  provision  for  the 
wife's  maintenance,  vesting  so  much  of  the  property  in  a  trus- 
tee, for  her  benefit,  as  under  the  circumstances,  shall  be  deem- 
ed adequate  to  her  support. 

Let  Joseph  Q.  Guild,  the  husband,  pay  the  cost  of  this  court. 


NANCE  ET  ALs.  vs.  COXE. 

1.  To  enable  the  remainder  man  to  demand  security  of  him  who  has  the 
present  interest  in  a  chattel,  it  is  necessary  that  he  should  sliow  that 
the  chattel  is  in  danger  of  waste  or  deterioration,  or  that  it  will  be  re- 
moved from  the  coutitry,  and  his  ability  to  obtain  the  possession,  when 
the  first  estate  determines,  thereby  rendered  uncertain. 

2.  A  bill  by  remainder  men  for  security,  which  alleges  that  the  property 
may  be  scattered,  or  that  the  defendant  may  remove  it  from  the  State, 
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and  the  complainants  have  no  security  for  its  delivery,  when  tin  ir 
riglit  to  possession  accrues,  is  insufficient  to  authorise  the  interposition 
of  a  Court  of  Equity. 

Error  to  the  Chancery  Court  of  Dallas.     Before  the  Hon. 
David  G.  Ligon,  Chancellor. 

The  bill  in  this  case  was  filed  by  the  complainants,  and  al- 
leges, that  in  1837,  Lunda  Lee,  their  grandfather,  died,  leaving 
two  children,  Betsey  M.  and  Nancy  H. — the  first  of  Avhoni,  in 
1832,  intermarried  "with  the  defendant,  Williams  Coxe,  and  the 
last,  in  1819,  with  James  Nance,  of  which  marriage  the  com- 
plainants and  Pleasant  Ann,  the  wife  of  Nixon  Coxe,  are  the 
issue,  and  that  they  are  now  the  only  living  descendants  of 
Lunda  Lee,  except  the  said  Betsey  M.,  the  wife  of  Williams 
Coxe :  that  previous  to  the  marriage  of  the  said  Williams  Coxe 
and  Betsey  M.,  they  entered  into  a  marriage  contract,  which 
secures  to  the  heirs  and  descendants  of  said  Lunda  Lee  all 
the  property  that  the  said  Williams  should  receive  from  him, 
with  its  increase,  in  case  his  intended  wife  should  have  no 
lawful  issue  from  said  marriage :  tliat  the  said  Williams  also 
executed  a  bond  in  the  penalty  of  fifteen  hundred  dollars,  condi- 
tioned that  if  the  said  Betsey  M.  should  die  without  issue,  the 
said  Williams  would  return  the  property  to  said  Lee,  his  heirs 
or  assigns ;  and  that  thereupon  the  said  Lunda  Lee  delivered 
to  him  a  number  of  negroes,  the  same  named  in  the  marriage 
contract  and  bond,  and  that  the  negroes  and  their  increase,  are 
now  worth  ^4,000.  The  bill  also  alleges,  that  Lunda  Jice 
left  a  will  at  his  death,  in  1837,  by  which  he  l:)equeathcd  to 
the  said  Betsey  M.  two  negroes,  Avhicli,  upon  her  death  with- 
out issue,  are  to  go  to  his  executors,  and  to  be  by  them  sold 
and  divided  amongst  the  said  Lee's  grandchildren,  and  l)y 
which  he  also  bequeathed  certain  property  to  his  widow.  Plea- 
sant Lee ;  and  that  the  said  Pleasant  Lee  died  in  1838,  leav- 
ing a  will,  by  which  she  bequeathed  eleven  negroes  to  the 
said  Betsey  M.  during  her  natural  life,  and  to  her  children,  if 
she  has  any,  after  her  death,  and  if  she  should  die  Avithout  chil- 
dren, then  to  the  children  of  the  said  Nancy  II.  The  bill  far- 
ther alleges  that  the  said  Betsey  Pvl.  has  been  married  thirteen 
years,  has  never  had  issue,  has  reached  the  age  of  forty-three, 
and  is  in  delicate  health,  and  probably  never  wUl  have  any 
children :  that  complainants  arc  minors,  without  other  pro- 
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lector  than  a  father  near  fifty  years  of  age :  that  there  are  eigh- 
teen negroes  and  other  property  in  the  possession  of  Williams 
Coxe  and  Betsey  M.  his  wife,  acquired  by  them  under  said 
marriage  contract  and  wills,  and  which  in  all  probability,  at 
some  future  time  will  belong  to  them :  that  said  Williams  Coxe 
is  only  related  to  them  by  marriage,  is  a  stranger  to  them  in 
feeling,  and  that  they  have  no  security  whatever  for,  the  deliv- 
ery of  the  property,  Avhen  they  may  become  entitled  to  receive 
it:  that  said  property  may  be  wasted,  scattered  in  divers  pla- 
ces, or  transferred  to  other  persons,  and  complainants  be  com- 
pelled to  search  for  the  same  in  distant  States :  that  although 
Williams  Coxe  may  at  this  time  be  in  good  circumstances, 
and  sufficiently  responsible,  yet  they  have  no  security  that  he 
will  permanently  remain  in  this  country,  but  he  may  emigrate 
to  some  distant  country,  as  many  daily  do,  and  the  possession 
of  so  large  a  property  held  on  so  uncertain  a  contingency  is  a 
great  inducement  to  him  to  do  so ;  and  that  he  has  been  dis- 
satisfied with  the  provisions  of  the  two  Avills,  contrary  and  vex- 
atious in  respect  to  the  business  of  the  estate,  and  has  threat- 
ened that  in  case  he  was  interrupted  or  interfered  with  by 
complainants  in  relation  to  the  property,  he  would  pay  the 
amount  of  the  $1500  bond,  and  so  place  the  property  as  that 
it  Avould  be  beyond  the  reach  of  complainants.  The  prayer 
of  the  bill  is  that  the  said  Williams  Coxe  be  decreed  to  give 
security,  &c. 

The  defendant  Williams  Coxe  ansAvered  the  bill,  and 
among  other  things,  denied  that  the  complainants  had  any  in- 
terest, claim  or  title  in  and  to  the  negroes  embraced  by  the 
marriage  contract,  and  ap})ended  a  coj^y  of  said  marriage  con- 
tract, which  recites  I'liat  "whereas  said  Betsey  M.  Lee  is  pos- 
sessed in  her  own  right  of  a  considerable  estate  in  negroes," 
Arc,  the  said  Betsey  M.  Lee  doth  bargain,  sell  and  deliver,  &:c: 
"  To»  have  and  to  hold,"  <Scc.  "  for  the  sole  and  separate  use  of 
tlie  said  Betsey  M.  Lee  during  her  life,  and  at  her  death,  to 
the  use  of  tlie  issue  of  said  marriage,  should  there  be  any: 
provided,  the  said  Betsey  M.  Lee  may  make  and  execute  a 
list  will  and  testament,"  &c.  Whereupon,  the  complainants 
filed  an  amf'nded  and  supplemental  bill,  wherein  they  allege 
that  the  marrir.ge  settlement  was  executed  luider  the  circum- 
stances set  out  in  the  original  bill,  that  the  same  was  entirely 
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waived,  and  the  slaves  received  and  held  by  said  Williams 
Coxe  and  vv^ife,  not  subject  to  the  marriage  settlement,  but  un- 
der and  subject  to  the  bond,  and  that  he  denies  that  they  have 
any  reversionary  interest  in  the  property,  claims  it  absolutely 
as  his  ovi^n  and  adversely  to  complainants,  &c. 

The  Chancellor  dismissed  the  bill  for  want  of  equity,  which 
is  now  assigned  as  error. 

Byrd,  for  plaintiffs  in  error : 

1.  The  rule  in  England  was  formerly  to  require  of  the  ten- 
ant for  life  of  personal  property  security  for  the  reversion,  with- 
out showing  that  the  reversion  was  in  danger.  Our  court 
has  never  decided  to  the  contrary  of  this,  and  there  is  every 
reason,  growing  out  of  the  character  of  our  population  and  the 
wide  extent  of  our  country,  why  the  rule  should  be  maintained 
here. 

2.  But  if  it  be  determined  that  a  bill  quia  timet,  to  protect  a 
reversion  in  personal  property,  will  not  be  entertained  by  our 
Courts  of  Chancery,  without  showing  that  the  reversion  is  in 
danger,  then  it  is  contended  that  the  reversion  is  in  danger — 
1st,  from  the  condition  of  the  parties ;  2d,  from  the  conduct  of 
the  tenant  for  life  in  holding  adversely,  and  his  threatened  in- 
tention to  defeat  the  reversion ;  3d,  from  the  nature  or  age  of 
the  title  in  reversion — and  there  is  peculiar  danger  from  this 
source. 

Plaintiffs  in  error  refer  to  Lewis  v.  Hudson,  6  Ala.  463 ; 
Nations  v.  Hawkins,  11  Ala.  859;  Walker  v.  Miller,  1067;  1 
Hill's  Ch.  Rep.  44,  74, 137, 157 ;  1  Story's  Jurisp.  609 ;  ib.  168 ; 
2  Paige's  Rep.  123. 

BoLLiNG  and  Saffold,  for  defendant : 

Liability  to  abuse  trust  is  no  ground  for  injunction ;  nei- 
ther is  temptation  to  abuse  it.  Glassington  v.  Thwaites,  1 
Sim.  &  Stuart  124 ;  Lewis  and  others  v.  Hudson  and  others, 
6  Ala.  Rep.  466,  and  cases  cited. 

Generally  speeiking,  where  the  testator  thinks  proper  to  re- 
pose a  trust,  in  such  a  case,  until  some  breach  of  that  trust  is 
shown,  or  at  least  a  tendency  thereto,  the  court  wUl  continue 
to  intrust  the  same  hands,  without  calling  for  any  other  security 
than  ivhat  the  testator  has  required.^^\am\in^  v.  Style,  3  Peere 
Wms.  336,  337. 
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In  general,  a  bill  of  peace  cannot  be  sustained,  until  the  par- 
ties have  ascertained  their  rights  at  law.  Gunn  v.  Harrison, 
7  Ala.  Rep.  585 ;  Colburn  v.  Broughton,  9  Ala.  Rep.  351. 

Supplemental  bills  should  be  sworn  to.  Bowie  v.  Minter, 
2  Ala.  Rep.  412. 

The  court  will  not  allow  amendments,  by  inserting  facts 
known  to  the  plaintiff  at  the  time  of  filing  his  bill,  unless  some 
excuse  is  shown  for  the  omission.  1  Daniel's  Ch.  Pr.  455, 
note  2 ;  Whitmarsh  v.  Campbell,  2  Paige  67 ;  Prescott  v.  Hab- 
bel,  1  HUl's  Ch.  217. 

DARGAN,  J. — In  order  to  entitle  a  remainder-man  to  de- 
mand security  of  him  who  has  a  life  estate  in  the  chattel,  that 
it  shall  be  forthcoming  when  he  in  remainder  shall  be  entitled 
to  the  possession,  it  must  be  shown  that  there  is  danger  of 
waste  or  deterioration  to  the  chattel,  in  the  hands  of  the  party 
who  has  the  present  interest,  or  that  it  will  be  removed  from 
the  country,  so  as  to  render  it  uncertain  whether  the  remain- 
der-man can  obtain  possession  at  the  determination  of  the  es- 
tate of  him  who  has  the  present  right.     The  rule  formerly 
was,  that  he  who  had  the  remainder  could  in  all  cases  apply 
to  equity,  to  obtain  security  from  him  who  had  the  life  estate, 
that  the  property  should  be  delivered  to  him  when  he  became 
entitled  to  possession  ;  and  it  was  not  necessary  to  show  either 
waste  or  danger  of  waste,  to  entitle  him  to  this  relief.     This 
rule,  however,  has  long  since  been  abandoned,  both  in  Eng- 
land and  the  United  States,  and  the  remainder-man  must  now 
show  danger  to  his  interest,  before  he  can  obtain  security  for 
the  delivery  of  the  property,  when  he  shall  be  entitled  to  pos- 
session.    Lewis  V.  Hudson,  6  Ala.  462 ;  2  Story's  Eq.  140, 
141 ;  3  Randolph,  397 ;  2  Paige,  132.     This  principle,  which 
is  now  recognised  by  all  Courts  of  Chancery,  shows  that  the 
complainants  are  not  entitled  to  the  relief  they  seek.   The  bill, 
it  is  true,  states  that  the  property  may  be  scattered,  or  that  the 
defendant  may  remove  from  the  State,  and  that  complainants 
have  no  security  for  the  property  when  they  shall  be  entitled 
to  receive  it*     These  allegations  might  be  made  in  every  bill, 
but  they  do  not  afford  a  ground  for  relief,  for  equity  can  only 
interpose  when  some  facts  are  alleged  which  induce  the  Chan- 
cellor to  believe  that  injury  or  loss  will  befal  the  remainder* 
14 
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man  without  his  aid,  requiring  the  present  possessor  to  give 
security. 

But  it  is  contended,  that  the  complainants  are  entitled  to 
the  relief  prayed,  as  to  the  slaves  embraced  in  the  marriage 
contract  between  the  defendant  and  his  wife,  because  he  de- 
nies the  right  of  the  complainants  to  them  in  his  answer  to 
the  original  bill.  It  is  not  necessary  to  decide  whether  the 
assertion  of  the  absolute  title  by  him  who  has  the  present  right 
will  entitle  the  remainder-man  to  apply  to  equity  to  protect  his 
rights ;  for  the  allegations  of  the  original  and  supplemental 
bills,  in  connection  with  the  exhibits  on  which  the  complain- 
ants claim  title,  do  not  show  that  the  complainants  have  such 
a  title  as  will  enable  them  to  demand  security.  We  do  not 
wish  to  be  understood  as  determining  that  the  complainants 
may  not  have  a  title  in  remainder  to  those  slaves ;  but  the 
bond  set  out  in  the  original  bill,  together  with  the  marriage 
contract,  without  other  allegations  or  facts  in  connection  with 
them,  do  not  show  a  title  in  the  complainants  to  the  slaves  em- 
braced in  the  marriage  contract,  either  in  remainder  or  other- 
wise. 

There  is  no  eiTor  in  the  decree,  and  it  must  be  affirmed. 


OWEN  ET  AL.  vs.  PAUL. 

1.  A  vendee  of  land,  who  has  re-sold  it  with  covenant  of  warranty,  and 
delivered  up  the  possession,  if  the  deed  from  the  original  vendor  is  lost, 
may  apply  to  a  Court  of  Chancery  to  compel  the  widow  and  heirs  of 
the  vendor  to  supply  the  loss,  by  a  re-conveyance,  without  waiting 
until  the  heirs  assert  title  to  the  land. 

2.  An  averment  in  a  bill,  filed  by  a  vendee  to  establish  a  lost  deed,  that 
he  had  caused  search  to  be  made  "  in  ail  such  places  as  he  supposed 
it  might  possibly  be  found,"  is  sufficient,  without  alleging  that  he  had 
searched  for  it  among  his  own  papers. 

3.  The  affidavit  of  the  complainant  of  the  loss  of  a  deed,  is  not  evidence 
of  the  fact  of  loss,  but  such  loss  must  be  proved,  and  is  usually  arrived 
at  inferentially. 

4.  Where  a  bill  alleges  that  a  df;ed,  charged  to  be  lost,  was  deposited  in 
the  office  of  the  Clerk  of  the  County  Court,  proof  should  be  made  of  a 
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search  in  that  office,  as  otherwise  the  presumption  would  arise  that 
it  was  still  there. 
5.  Where  a  bill  to  establish  a  lost  deed  alleges,  that  the  then  wife  of  the 
vendor  had  therein  relinquished  her  right  of  dower,  the  allegation  not 
being  admitted,  no  decree  can  be  made  barring  her  dower,  without 
proof  of  a  substantial  compliance  with  the  requirements  of  the  law 
in  existence  at  the  time  as  to  the  mode  in  which /ernes  covert  should 
relinquish  their  dower  interests. 

Error  to  the  Chancery  Court  of  Mobile.  Tried  before  the 
Hon.  A.  Crenshaw,  Chancellor. 

The  facts  of  this  case  are  fully  set  out  in  the  opinion. 

Hopkins  &  Walker,  for  plaintiffs  in  error : 

1.  The  complainant  shows  in  his  bill  that  he  is  neither  in 
possession,  nor  entitled  to  the  possession  of  the  premises,  that 
he  has  no  interest  in  them,  but  that  the  estate  belongs  to  others. 
For  this  want  of  title  apparent  on  the  face  of  the  bill,  a  de- 
murrer lies,  or  the  bill  for  the  want  of  title  to  relief,  may  be 
dismissed.     Story's  Eq.  PL  389 ;  1  Story's  Eq.  101, 102. 

2.  The  only  ground  of  equity  stated  in  the  bill  arose  after  the 
alleged  conveyance  of  the  premises  by  the  complainant,  and 
consists  of  the  improvements  made  by  Primrose  &  Carter  up- 
on the  premises  with  the  knowledge  of  G.  W.  Owen.  Of  this 
equity  the  complainant  cannot  avail  himself  on  this  bill.  The 
complainant  does  not  allege  in  the  bill  that  he  had  searched 
for  the  supposed  deed  among  his  own  papers. 

3.  An  affidavit  of  the  loss  of  the  deed,  made  and  filed  by  the 
complainant  with  his  bill,  was  necessary  to  give  jurisdiction  to 
the  Court  of  Chancery,  but  the  complainant  has  no  right  to  re- 
lief, unless  he  prove,  on  the  hearing,  the  loss  of  the  deed  or  the 
loss  was  admitted  by  the  answers.  11  Ala.  499,  Hooe  v.  Harri- 
son ;  1  Story's  Eq.  104 ;  9  Vesey's  Rep.  466.  The  affidavit 
i.s  not  competent  evidence  of  the  loss  on  the  hearing.  See  au- 
thorities last  cited.  As  there  was  no  proof  upon  the  hearing, 
of  the  loss  of  the  deed,  the  bill  should  have  been  dismissed. 
It  is  alleged  in  the  bill  that  the  deed  was  a  conveyance  of  the 
fee  simple  with  loarratUy  of  title.  The  only  evidence  that  any 
deed  was  made  consists  of  the  following  statement  in  the  de- 
poshion  of  A.  S.  Lipscomb,  "  I  believe  that  I  saw  titles  pass  at 
tlic  same  time  as  the  purchase — a  fee  simple  title,  with  the 
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usual  loarranlies^  The  statement  of  his  conclusion  is  no  sub- 
stitute for  the  facts  he  ought  to  have  alleged,  to  show  Mrs.  O. 
made  the  acknowledgment  required  by  law,  and  the  bill  is  as 
fatally  defective  as  if  it  contained  no  allegation  of  any  ac- 
knowledgment of  the  deed  by  Mrs.  Owen.  12  Ohio  Rep. 
:377;  7  Ohio  Rep.  195;  6  Ohio  Rep.  313, 358;  20  Johns.  Rep. 
301 ;  4  Serg.  &  Rawle,  272. 

G.  N.  Stewart,  for  the  defendant : 

1.  Chancery  has  jurisdiction  to  relieve  when  a  deed  has 
been  lost,  under  head  of  accident.  1  Story's  Eq.  102,  §  84 ;  1 
Iredell's  Eq.  Rep.  252,  268;  1  Devereux's  Eq.  Rep.  456;  3 
Atkyns,  132;  1  Ala.  482;  Jeremy's  Equity,  359.  2— Chance- 
ry has  jurisdiction  to  remove  a  cloud  hanging  over  an  estate. 
12  Ala.  734.  3 — Also  to  quiet  a  title.  Hitchcock  v.  Bank  of 
the  U.  States.  4 — Also  to  prevent  multiplicity  of  suits.  3 
Stewart,  383,  385-6.  5 — And  to  protect  a  party  against  an 
impending  danger,  and  to  avert  loss,  by  way  of  preventing 
injury  which  might  otherwise  happen.  3  Ala.  169;  2  Story's 
Equity,  142.  6 — A  party  not  immediately  interested  but  hav- 
ing an  interest  which  may  suffer  in  future,  will  be  relieved. 
1  P.Williams,  731. 

2.  If  even  we  could  not  show  that  any  deed  had  been  made, 
a  complete  right  in  equity  is  shown  to  bar  the  defendants  as 
heirs  of  Owen.  Sale,  paj'ment,  and  putting  into  possession, 
with  valuable  improvements,  are  of  themselves  sufficient  to 
bar  the  defendants  as  heirs.  If  they  deny  these  things,  they 
are  proved.  If  they  admit  this,  and  deny  making  the  deed, 
still  they  show  they  are  barred  from  any  claim.  If  the  loss  of 
the  deed  only  is  denied,  then  the  right  is  admitted,  just  as  if 
the  deed  was  not  lost.  8 — Under  the  proof,  no  meritorious 
defence  or  right  can  in  any  way  be  pretended.  3  Stewart, 
207,  shows  that  the  proof  of  sale,  payment  and  possession,  are 
sufficient  to  maintain  a  good  right. 

CHILTON,  J. — This  suit  v/as  commenced  by  original  bill 
filed  in  the  Chancery  Court  of  Mobile  by  James  Paul,  the 
defendant  in  error,  against  the  plaintiffs  in  error,  i;i  which  it  is 
substantially  avered  that  one  George  N.  Owen,  on  the  6th  of 
May  1835,  at  a  sale  made  by  the  trustees  of  a  company,  known 
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as  the  Orange  Grove  Company,  of  lots  in  the  city  of  Mobile, 
purchased  a  number  of  said  lots  on  speculation,  among  which 
were  lots  numbered  five  and  ten,  in  square  numbered  two 
hundred  and  sixty-one,  which  are  particularly  described  in  the 
bill :  That  said  Owen  held  the  deed  of  Calvin  Norris  and 
James  McGehee,  trustees  for  said  company,  bearing  date  the 
16th  day  of  May  183  5,  and  duly  recorded :  That  on  the  4th 
day  of  February  1836,  said  complainant  purchased  said  two 
lots  of  said  Owen,  at  the  price  of  seven  thousand  dollars,  one 
half  of  which  sum  he  paid  in  cash  and  executed  a  note  for 
the  remaining  sum  due  in  ninety  days,  which  he  subsequent- 
ly paid  in  full :  That  upon  said  purchase  being  made,  said 
Owen  caused  to  be  prepared  a  proper  deed  of  conveyance  of 
said  property  in  fee  simple  with  warranty  of  title,  and  did 
himself  sign  and  seal  the  same,  and  did  procure  his  wife  to 
sign  and  seal  it :  That  the  said  deed  was  lawfully  acknow- 
ledged by  said  Owen  before  a  Notary  Public,  and  was  also 
acknowledged  by  Louisa  S.  Owen,  his  said  wife,  separate 
and  apart  from  her  said  husband,  as  the  law  required,  and  said 
deed  was  certified  by  said  Notary  for  registration  in  due  form : 
That  said  deed  was  delivered,  as  also  the  possession  of  the 
lots  to  the  complainant,  upon  the  completion  of  the  payment 
for  the  same,  said  lots  then  being  partly  covered  with  water 
from  the  Mobile  bay,  and  requiring  great  labor  and  expense 
by  filling  up  Avitli  dirt  to  render  them  useful :  That  shortly 
after  the  purchase,  complainant  re-sold  the  lots  to  John  G.  Ai- 
ken, for  ten  thousand  dollars,  and  on  the  7th  day  of  March 
1836,  conveyed  the  same  to  him  with  warranty  of  title,  and  that 
he  re-sold  to  Sayrc,  Converse  &  Co.,  on  the  8th  of  April  1836, 
for  fifteen  thousand  dollars,  who  sold  on  the  8th  July  '36,  to 
William  D.  Primrose  for  thirty  thousand  dollars,  since  which 
time  said  lots  have  been  conveyed  and  mortgaged  to  divers 
persons  to  the  complainant  unknown  :  That  the  possession 
of  the  lots  were  delivered  to  the  respective  purchasers,  and 
that  while  Primrose  had  the  same  in  possession,  he  caused 
them  to  be  filled  up,  and  made  other  valuable  and  permanent 
improvements  amounting  to  about  ten  thousand  dollars,  since 
which  time  the  subsequent  purchasers  have  improved  said 
lots  to  the  extent  of  some  $15,000 :  That  the  possession  of 
the  complainant,  and  those  claiming  under  him,  has  never 
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been  questioned,  controverted  or  disturbed  by  said  Owen  in 
his  life  time,  nor  by  his  widow,  heirs  or  representatives  since 
his  death :  That  both  Owen  in  his  life  time,  and  his  widow 
and  heirs  since  his  decease,  were  fully  apprised  of  the  posses- 
sion, and  that  said  improvements  Avere  being  made,  and  ac- 
quiesced in  the  same,  well  knowing  that  the  property  did  not 
belong  to  them :  That  upon  the  execution  of  the  deed  by 
Owen  to  the  complainant,  the  latter  deposited  it  with  the 
clerk  of  the  County  Court  of  Mobile  county  for  registration, 
and  until  a  short  time  before  the  filing  of  this  bill,  he  suppos- 
ed it  could  be  found  in  said  clerk's  office,  but  on  diligent 
search  in  said  office,  it  could  not  be  found,  and  he  has  beep 
unable  to  find  it  elsewhere :  That  said  deed  is  in  full  force, 
and  complainant  has  never  done  any  act  to  impair  his  right 
to  the  same,  but  is  entitled  to  its  custody,  and  to  ask  the  aid 
of  the  court  to  restore  to  him  the  muniment  of  title  which  has 
been  lost  or  mislaid,  so  that  he  cannot  obtain  the  same. 

The  bill  further  charges,  that  ^aid  Owen  died  in  the  fall  of 
1837,  his,  widow,  Louisa  S.Owen,  and  ten  infant  cliildren, 
■who  are  named  in  the  bill,  surviving :  That  said  children  are 
his  devisees  and  heirs  at  law,  and  the  said  Louisa  is  the  sole 
administratrix  of  his  estate,  all  of  whom  reside  in  the  county 
of  Mobile :  That  complainant  has  called  on  said  Louisa,  to 
renew  said  deed,  but  she  insisted  she  had  no  poAver  to  bind 
the  infant  children,  and  refused  to  do  any  thing  in  the  matter 
for  the  relief  of  the  complainant. 

The  bill  prays  that  said  Louisa  and  the  children  be  made 
parties  defendant :  That  she  discover  the  books  and  papers  of 
the  decedent,  evidencing  the  transaction,  and  concludes  with 
the  prayer,  that  the  court  decree  a  new  deed  to  be  executed 
to  the  complainant,  securing  to  him  such  rights  as  were  se- 
cured to  him  by  the  said  deed  above  described,  or  that  such 
decree  be  made  as  shall  divest  the  defendants  of  all  title,  and 
bar  them,  and  vest  the  same  in  complainant  and  these  claim- 
ing under  his  conveyance,  and  that  his  title  may  be  quieted, 
Sec,  and  for  general  relief. 

To  this  bill  is  appended  the  usual  affidavit  of  the  execu- 
tion of  the  deed  by  Owen,  its  loss,  and  that  it  has  never  been 
cancelled,  released,  &c.,  by  complainant. 

The  widow  answered  the  bill,  admitting  title  in  her  hus- 
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band  as  charged,  and  admitting  his  death,  but  avering  a  total 
ignorance  of  a  sale  to  the  complainants,  and  a  want  of  all  re- 
collection as  to  the  execution  of  a  deed  conveying  away  her 
right  of  dower  in  the  premises :  Avers  that  she  never  knew 
the  complainant  until  he  called  on  her  a  few  days  before  the 
filing  of  his  bill,  to  make  inquiry  concerning  the  subject  mat- 
ter of  it :  That  she  has  enquired  of  those  familiar  with  her 
husband's  business,  for  information  as  to  the  alleged  sale,  and 
has  examined  his  books  and  papers  for  evidence  concerning 
it,  but  has  been  unable  to  arrive  at  any  evidence  which  throws 
any  light  upon  the  subject.  She  therefore  denies  the  allega- 
tions of  the  bill,  and  denies  also  that  she  had  knowledge  that 
improvements  were  being  made  on  said  land,  or  that  defend- 
ant, or  any  one  claiming  under  him  had  possession  of  the 
same,  until  a  short  time  before  the  bill  was  filed,  she  then  learn- 
ed that  some  improvements  had  been  made  by  the  complain- 
ant, or  some  one  who  held  under  him.  Several  witnesses 
were  examined  of  whose  testimony  .we  will  speak  hereafter. 

The  chancellor  decided  that  the  complainant  was  entitled  to 
the  relief  he  prayed  by  his  bill,  and  after  decreeing  that  the 
proof  fully  established  the  sale  and  execution  of  the  title  deed 
by  said  Owen  in  fee  simple  with  covenant  of  warranty  as  to 
title,  further  decreed  that  said  Paul  was  entitled  to  all  the 
rights  which  said  deed  did  convey  to  him,  and  that  he  be  in- 
vested with  all  rights  and  title  which  said  deed  did  convey  to 
him,  and  the  heirs  and  legal  representative  be  bound  to  war- 
rant the  title,  as  if  complainant  still  had  said  deed,  "  and  that 
the  complainant  be  in  all  things  protected  by  this  decree  as  if 
said  deed  were  not  lost,"  &c. 

1.  It  is  objected  to  this  bill  on  the  part  of  the  plaintiff  in  er- 
ror, that  the  complainant  therein  does  not  show  a  title  to  the 
relief  which  he  seeks,  not  being  in  possession,  nor  entitled  to 
the  possession,  but  the  estate  belonging  to  others.  The  com- 
plainant is  bound  by  his  covenant  of  warranty  to  protect  and 
defend  the  title  of  the  persons  to  whom  he  sold,  and  in  order 
effectually  to  do  this,  he  must  have  the  evidence  of  his  title 
which  he  swears  is  lost.  We  think  the  peril  to  which  he  is 
exposed  by  reason  of  the  loss  of  the  only  evidence  of  title 
which  he  held  to  the  lots  in  question,  is  sufficient  to  entitle 
him  to  come  into  this  court  for  the  establishment  of  his  title. 
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He  but  invokes  the  exercise  of  a  very  salutary  jurisdiction 
which  the  court  of  equity  possesses  of  administering  preven- 
tive justice,  1  Story's  Eq.  §  84,  and  note  3.  The  complain- 
ant should  not  be  compelled  to  wait  until  he  was  sued  upon 
his  covenants  of  warranty,  or  until  the  heirs  of  Owen  had 
brought  their  ejectment  against  those  claiming  under  him.  It 
is  sufficient  that  he  was  exposed  to  such  embarrassments  in 
respect  to  the  title,  to  justify  his  resort  to  a  court  of  equity,  to 
remove  the  cloud  which  hangs  over  it.  In  Burt  v.  Capely, 
12  Ala.  Rep.  734,  it  was  held  that  a  party  whose  deed  was 
lost,  might  go  into  chancery  to  enjoin  the  judgment  creditor 
of  her  vendor  from  selling  the  land,  and  this  court  rendered 
the  injunction  perpetual,  upon  reversing  the  decree  of  the 
chancellor  dismissing  the  bilL  The  effect  of  such  relief  in  this 
case  is  not  only  to  remove  a  cloud  from  the  title,  and  to  pro- 
tect the  complainant  from  impending  danger,  but  it  may  pre- 
vent much  litigation  in  respect  to  the  lots,  since  the  title  has 
passed  through  the  hands  of  numerous  purchasers  who  are 
dependent  upon  the  complainant's  title  for  their  protection  and 
on  failure  of  which,  each  must  seek  his  indemnity  from  the 
other.  We  can  see  no  valid  objection  to  the  exercise  of  the 
jurisdiction,  guarded  as  it  is  required  to  be  by  the  oath  of  the 
party  who  makes  the  application  in  respect  to  the  loss,  and, 
usually  subjecting  him  to  the  cost  of  the  proceeding,  it  is  not 
probable  that  it  would  be  liable  to  much  abuse. 

2.  It  is  insisted  that  the  complainant  does  not  allege  he  had 
searched  among  his  own  papers  for  the  deed,  and  that  for  this 
reason  the  bill  should  have  been  dismissed.  The  record  does 
not  show  that  the  party  had  papers  among  which  the  deed  would 
be  likely  to  be  found,  and  the  complainant  avers  that  his  recol- 
lection is  that  he  left  the  instrument  in  the  clerk's  office,  which 
has  been  diligently  searched.  Besides,  it  is  avered  that  he 
caused  search  to  be  made  in  all  such  places  as  he  supposed  it 
might  possibly  be  found.  This  is  certainly  a  sufficient  aver- 
ment as  to  the  search,  and  this  objection  to  the  bill  is  conse- 
quently overruled. 

3.  It  is  further  contended  on  the  part  of  the  plaintiff  in  error 
that  the  evidence  in  this  case  does  not  show  either  the  exis- 
tence or  loss  of  such  a  deed  as  is  specified  in  the  bill,  and  that 
the  affidavit  of  the  loss  attached  to  the  bill  is  not  evidence  on 
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the  final  hearing  of  the  fact  of  loss,  but  that  it  must  be  proved 
by  evidence  as  any  other  fact.  In  Hooe  v.  Harrison,  11  Ala. 
Rep.  499,  it  is  said  that  in  cases  where  relief  is  sought  upon  a 
lost  instrument,  if  the  loss  is  not  admitted  by  the  answer  of 
the  defendant,  it  must  be  established  at  the  hearing  of  the  cause 
by  competent  and  satisfactory  proof,  and  the  affidavit  of  the 
loss  required  to  be  made  as  a  guard  upon  the  prehminary  ex- 
ercise of  jurisdiction  is  not  admissible  as  evidence.  1  Story's 
Eq.  Jurisp.  (4th  edit.)  106,  §  88,  and  authorities  cited  in  note 
2.  In  Plummer,  et  al.  v.  Barkerville,  1  Iredell's  Eq.  Rep.  252, 
it  was  held,  that  although  a  court  of  equity  had  jurisdiction  to 
set  up  a  lost  deed  and  to  decree  another  conveyance  to  be 
made  by  the  bargainer  or  his  legal  representatives,  yet  the 
plaintiif  must  clearly  prove  that  such  deed  once  existed,  its 
legal  operation  and  its  loss.  As  respects  the  proof  of  loss,  it 
is  a  fact  which  from  its  nature  in  many  cases,  is  not  suscepti- 
ble of  positive  proof,  but  must  be  arrived  at  inferentiaUy.  The 
plaintiff  could  prove  that  he  had  the  instrument,  and  that  after 
diligent  search  he  had  been  unable  to  find  it,  but  as  to  proving 
the  manner  of  the  loss,  in  most  cases  it  would  be  impracticable, 
and  the  law  does  not  require  impossibilities.  Without  at- 
tempting to  lay  down  any  general  rule  applicable  to  all  cases, 
it  is  sufficient  to  remark  in  this  case,  that  as  the  complainant 
charges  in  his  bill,  that  he  deposited  the  deed  in  the  office  of 
the  clerk  of  the  County  Court  for  Mobile  county  for  registra- 
tration,  he  should  have  proved,  that  search  had  been  made  for 
it  at  least  in  that  office,  for  aside  from  all  proof  on  the  subject 
we  must  presume  it  is  still  in  the  office  where,  according  to 
his  recollection,  he  left  it.  Jackson,  ex  dem.  Schuyler  v.  Rus- 
sell, 4  Wend.  543 ;  6  Verm.  Rep.  399 ;  5  Binney,  270.  See 
also  the  cases  collated  in  3  Phil.  Ev.  (C.  &  H.  notes)  1223,  el 
seq.  n.  867.  In  order  to  prove  the  loss,  the  complainant  should 
show  that  he  has  used  ordinary  diligence  to  procure  the  in- 
strument by  a  search  where  it  would  be  likely  to  be  found. 
Let  us  now  turn  to  the  proof  in  respect  to  the  existence  and 
contents  of  said  deed,  and  see  whether  the  allegations  of  the 
bill  are  sustained. 

F.  L.  Owen,  the  brother  of  the  deceased,  states  that  while 
said  George  W.  Owen  was  Collecter  of  the  Port  of  Mobile, 
witness  was  his  deputy,  and  saw  said  complainant  and  Paul 
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have  an  interview,  but  he  was  engaged  and  at  some  little  dis- 
tance from  them,  so  that  he  cannot  speak  satisfactorily  as  to 
what  was  said.  That  after  Paul  left,  the  deceased  told  witness 
he  had  sold  him  some  lots,  and  had  received  from  him  a  cash 
payment,  which  he  then  held  in  his  hand,  being  a  roll  of  bank 
paper ;  that  his  said  brother's  books  and  papers,  had  been  burn- 
ed in  1838,  or,  he  has  no  doubt  a  full  history  of  the  transac- 
tion could  have  been  obtained  from  them.  He  also  proves 
the  note  which  Paul  executed  for  the  payment  of  the  lots,  to 
be  in  the  hand  writing  of  George  W.  Owen. 

Jesse  Carter  proves,  that  while  Primrose  held  possession  of 
the  lots,  he  hired  carts  and  purchased  dirt  from  the  said  George 
W.  Owen  to  fill  up  the  lots.  William  D.  Primrose  understood 
both  from  Paul  and  George  W,  Owen,  that  payment  had  been 
made  in  full,  for  the  purchase,  but  is  unable  to  designate  the 
lots.  He  also  was  informed  by  said  Owen  that  he  had  made 
a  deed  for  some  lots  to  Paul,  but  the  character  of  the  deed,  or 
the  description  of  the  lots  he  is  unable  to  give,  nor  does  he 
know  that  the  widow  ever  signed  the  deed  or  relinquished 
dower — believes  Owen  put  Paul  in  possession  ;  frequently  saw 
said  Owen  present  when  the  lots  were  being  improved  by 
Primrose,  and  never  heard  him  claim  title  to  the  same.  John 
G.  Aiken  proves  that  Owen  informed  him,  that  Paul  had  paid 
him  ^7000  for  the  lots,  and  witness  had  the  information  from 
the  same  source,  that  Paul  derived  title  from  Owen.  Abner 
S.  Lipscomb  proves,  that  Owen  was  a  large  purchaser  of  town 
lots  in  Mobile,  at  a  sale  made  by  the  Orange  Grove  Company. 
He  remembers  that  complainant  purchased  a  lot  of  ground 
from  George  W.  Owen,  in  the  year  1836,  and  paid  down 
half  the  purchase  money  and  gave  his  note  for  the  remainder 
at  three  or  six  months.  That  Owen  afterwards  told  the  wit- 
ness, that  he  had  received  the  whole  of  the  purchase  money, 
and  that  Paul  had  discounted  his  own  note.  He  also  states 
as  follows,  "  I  believe  that  I  saw  titles  pass  at  the  same  time 
of  the  purchase — a  fee  simple  title  with  the  usual  warranties. 
I  afterwards  saw  Paul  in  possession  of  the  lots."  Witness 
recollects  the  payment  the  more  distinctly  from  the  fact,  that 
Owen  afterwards  frequently  reniarked  to  him,  he  felt  under 
obligations  to  him  for  procuring  him  so  punctual  a  purchaser. 

This  is  all  the  testimony  which  is  material  in  the  cause,  and 
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it  is  too  clear  to  admit  of  doubt,  that  it  fails  to  prove  the  loss 
of  the  instrument.  Neither  is  it  very  satisfactory  to  show  the 
legal  effect  of  the  instrument,  as  to  the  character  of  the  war- 
ranties. We  think  however,  the  chancellor  under  the  proof, 
was  justified  in  the  conclusion,  that  there  did  exist  a  deed 
with  covenant  of  warranty  as  to  the  title,  and  this  is  as  far  as 
his  decree  establishes  the  warranty  against  the  heirs  and  legal 
representatives.  But  there  is  no  proof  that  any  search  was 
ever  made  for  the  deed  which  is  avered  to  have  been  lost,  and 
consequently  no  proof  of  the  loss.  The  decree  for  this  reason, 
were  there  no  other,  cannot  be  sustained. 

4.  But  there  is  another  and  more  palpable  objection  to  it,  so 
far  as  the  widow  is  concerned.  The  effect  of  the  decree  is  to 
bar  her  right  to  dower  in  the  land,  or  any  interest  in  it,  where- 
as there  is  no  proof  whatever  that  she  ever,  in  any  manner,  re- 
linquished her  right  to  dower,  or  ever  signed  the  deed  which 
the  decree  says  shall  be  as  operative  and  eflectual  as  if  Paul 
still  had  the  same.  This  was  manifestly  an  error.  In  order 
to  bar  the  widow  of  her  claim  for  dower,  she  must  have  relin- 
quished it  in  some  mode  which  the  law  recognises  and  "will 
enforce.  That  the  wife  was  examined  touching  her  execution 
of  the  deed,  separate  and  apart  from  her  husband,  and  ac- 
knoAvledged  it,  as  the  bill  charges,  "  according  to  law,"  is,  al- 
though a  loose  mode  of  pleading  not  to  be  encouraged,  in  our 
opinion  sufficient  to  let  in  proof  of  the  manner  of  the  acknowl- 
edgment and  examination,  no  demurrer  having  been  inter- 
posed in  the  court  below ;  but  there  is  a  total  absence  of  proof 
on  the  subject,  and  it  is  perfectly  clear  that  Mrs.  Owen's  rights 
could  not  properly  be  affected  in  any  way  by  the  proceeding. 

According  to  the  allegations  of  the  bill,  the  deed  and  ac- 
knowledgment in  this  case  were  made  before  the  passage  of 
the  act  of  1839,  authorising  femes  covert  to  bar  their  right  of 
dower  by  joining  Avith  their  husbands  in  the  execution  of  con- 
veyances, in  the  presence  of  two  or  more  credible  witnesses, 
or  upon  acknowledging  the  same  before  some  person  author- 
ised by  law  to  take  the  acknowledgment  of  deeds.  The  cer- 
tificate of  acknowledgment  must  then  conform  to  the  law  as  it 
previously  existed,  and  must  have  been  made  upon  a  private 
examinalion,  separate  and  apart  from  her  husband.  Clay's  Dig. 
155,  §  27.     The  substantial  requirements  of  tliis  statute  must 
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be  complied  with.  Agricultural  Bank  of  Miss,  et  al.  v.  Rice 
et  al.,  4  How.  (U.  S.)  Rep.  225,  236.  Neither  the  certificate 
nor  deed,  if  any  exist,  is  before  us.  We  do  not,  therefore,  de- 
sire to  go  without  the  case  made  by  the  pleadings,  to  express 
any  opinion  in  advance,  as  to  their  legal  effect.  We  would, 
however,  observe,  that  the  decision  of  the  Supreme  Court  of 
the  United  States  upon  the  Mississippi  statute,  which  is  simi- 
lar to  our  own,  is,  we  think,  a  correct  exposition  of  the  law 
upon  this  point.  See  also  Gonnell  v.  Connell,  6  Ohio  Rep. 
358 ;  Brown  v.  Farran,  3  Ohio  Rep.  140 ;  Meddock  v.  Wil- 
liams, 12  ib.  377;  7  ib.  195. 

The  bill  shows  that  a  deed,  such  as  the  parties  agreed  upon, 
was  executed  by  Owen,  and  delivered  to  the  complainant; 
jurisdiction  cannot  be  therefore  entertained  of  it,  upon  the 
ground  of  specific  performance.  The  contract,  according  to 
the  plaintiff's  own  showing,  has  already  been  specifically  ex- 
ecuted, and  the  aid  of  the  court  is  invoked  to  supply  the  loss 
of  the  evidence  of  that  execution.  The  complainant  under 
this  bill  cannot  have  relief  predicated  upon  the  ground  that  no 
such  deed  was  made.  The  proof  which  entitles  the  complain- 
ant to  relief  must  be  such  proof  as  is  consistent  with  and  sus- 
tains the  allegations  of  the  bill. 

Decree  reversed,  and  remanded. 


GODBOLD  ET  AL.  vs.  MEGGISON,  Adm'r. 

1.  An  entry  of  record,  in  a  suit  commenced  in  the  name  of  T.  S.,  that 
it  was  represented  to  the  court  iliat  G.  D.  M.  was  the  administrator 
of  T.  S.,  with  a  prayer  that  G.  D.  M.  be  made  a  party  plaintiff,  is  suf- 
ficient to  authorise  the  appellate  court  to  infer  the  death  of  T.  S.,  and 
that  the  action  of  the  court  was  based  on  sufficient  evidence  of  that 
fact. 

2.  Where  a  bond,  or  note,  given  to  one  as  guardian,  is  sued  on  in  his 
name,  and  he  dies,  ♦he  suit  should  be  revived  in  the  name  of  his  ad- 
ministrator, and  not  in  that  of  the  minor,  or  guardian  subsequently  ap- 
pointed. 

3.  Where  service  of  the  writ  has  been  accepted,  and  omitted  to  be 
proved,  it  may  be  proved  and  entered  at  a  subsequent  term ;  and  where 
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the  record  disclosed  an  order  "  that  proof  of  the  acceptance  of  the  writ 
be  now  entered  as  of  the  last  term,"  this  court  will  intend  that  the 
proof  was  made. 

Error  to  the  Circuit  Court  of  Baldwin.  Tried  before  the 
Hon.  John  Bragg. 

The  facts  in  this  case  appear  in  the  opinion  of  the  court. 

K.  B.  Sewall,  for  plaintiffs  in  error : 

1.  The  death  of  Thomas  Sanders,  the  original  plaintiff,  is 
not  in  any  manner  shown  upon  the  record.  Meggison  was, 
therefore,  improperly  made  a  party  in  his  stead.  Curry  &  Co. 
V.  Paine,  adm'r,  3  Ala.  154 ;  Hughes  v.  Ringstaff,  11  do.  566  ; 
1  Saund.  PI.  &  Ev.  402;  Thompson  v.  Donaldson,  3  Esp.  63; 
Try  V.  Hard,  8  Pick.  529. 

2.  If  the  death  of  Sanders  did  appear,  his  successor  as  guar- 
dian, and  not  his  administrator,  should  have  carried  on  the 
suit.     Harbin  v.  Levi,  6  Ala.  402,  403. 

3.  The  suit  was  improperly  brought  in  the  name  of  Sanders, 
guardian  ;  it  should  have  been  in  the  name  of  his  wards,  by 
their  guardian.  Sutherland  v.  Goff,  5  Por.  508 ;  Caskadden 
v.  McGlice,  7  Watts  &  S.  140. 

4.  There  was  no  proof  of  the  acceptance  of  service  by  Eth- 
eridge ;  leave  to  make  proof  is  not  sufficient.  Moore  v.  Horn 
et  al.,  5  Ala.  235 ;  Welch  v.  Walker,  4  Por.  120. 

C.  W.  Rapier,  contra : 

1.  The  record  sufficiently  shows,  that  at  the  fall  term  1847, 
the  death  of  the  plaintiff  was  suggested,  and  Meggison,  his 
administrator,  made  a  party. 

%  The  administrator  of  the  estate  of  Sanders  was  properly 
made  a  party  plaintiff.  Sanders  was  the  real  plaintiff  in  the 
action,  and  the  right  of  action  was  in  him,  as  appears  from  an 
inspection  of  the  note  sued  on.  It  must  be  intended,  from  the 
word  bearer  used  in  the  note,  that  the  amount  was  payable  to 
Sanders  in  his  individual  right.  Clay's  Dig.  313,  §  1 ;  6  Ala. 
399 ;  15  Wend.  345 ;  9  do.  425 ;  5  Ala.  202. 

3»  It  was  not  error  to  allow,  at  a  subsequent  term  after  judg- 
ment, an  entry,  nmic  pro  tunc,  of  {)roof  of  the  acceptance  of 
service  of  the  writ  by  one  of  the  defendants.     Sec  5  Ala.  234. 
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DARGAN,  J. — This  suit  was  commenced  by  Thomas 
Sanders,  on  a  promissory  note,  given  by  the  defendants  to  him, 
by  which  they  promised,  twelve  months  after  date,  to  pay  to 
Thomas  Sanders,  guardian  of  the  minor  heirs  of  David  Mo- 
niac,  deceased,  or  bearer,  four  hundred  and  fifty  dollars.  A 
declaration  was  filed  against  all  the  defendants,  in  the  name 
of  Sanders,  at  the  fall  term  1846.  At  the  fall  term  1847,  the 
following  entry  was  made :  This  day  came  the  plaintiff,  and 
represented  to  the  court  that  George  D.  Meggison  is  the  ad- 
ministrator of  Thomas  Sanders,  deceased,  and  prays  the  court 
to  make  said  Meggison,  administrator  as  aforesaid,  a  party 
plaintiff  to  this  suit ;  and  the  defendants  failing  to  file  their 
plea  within  the  time  prescribed  by  the  rules  of  this  court,  it  is 
considered  that  the  plaintiff  recover,  &c. 

The  first  assignment  of  error  is,  that  Meggison  was  impro- 
perly made  a  party,  as  the  death  of  Sanders  does  not  appear 
of  record.  It  must  be  admitted,  that  the  entry  is  very  informal ; 
but  we  think  it  sufficiently  indicates  the  death  of  Sanders.  The 
question  is  not,  what  shall  be  sufficient  evidence  to  establish 
the  death  of  a  party  to  the  suit ;  but  it  is,  whether  the  record 
shows  the  death  of  Sanders,  the  original  plaintiff.  The  lan- 
guage is,  that  George  D.  Meggison  is  the  administrator  of 
Thomas  Sanders,  deceased.  From  this  we  are  bound  to  infer 
his  death,  and  that  the  action  of  the  court  was  based  on  suffi- 
cient evidence  of  that  fact. 

2.  The  second  assignment  of  errors  denies  the  right  of  the 
administrator  to  prosecute  the  suit,  and  it  is  insisted  that  the 
note  shows  on  its  face  that  it  was  the  property  of  the  minor 
heirs  of  David  Moniac,  deceased,  and  therefore  their  guardian, 
appointed  after  the  death  of  Sanders,  should  have  continued 
the  suit  in  his  own  name.  The  rule  of  pleading  is,  that  the 
suit  must  be  brought  in  the  name  of  him  in  whom  is  vested 
the  legal  title.  Here  the  promise  was  to  Thomas  Sanders, 
and  not  to  the  minor  heirs  of  David  Moniac.  For  a  breach 
of  this  promise,  Sanders  had  the  right  to  sue,  and  this  right 
survived  to  his  administrator.  It  is  true,  that  if  a  note  is  given 
to  an  administrator,  which  is  assets  of  the  estate,  if  he  is 
removed  from  office,  and  afterwards  sues  on  the  note,  the  de- 
fendant may  plead  this  in  bar  of  the  suit.  Harbin  v.  Levi,  6 
Ala.  402 ;.  Dunham  v.  Grant,  12  Ala.  105.     But  even  in  the 
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case  of  an  administrator  suing  on  a  note,  given  to  him  as  such, 
it  must  be  made  to  appear  that  the  note  belongs  to,  or  is  assets 
of  the  estate,  and  that  the  administrator  is  removed.  But  if 
the  contract  was  made  with  the  administrator,  he  is  not  com- 
pelled to  sue  in  his  representative  character  for  a  breach  of  it ; 
but  he  may  declare  in  his  own  right,  and  if  it  appears  that  the 
contract  was  made  with  him  as  administrator,  this  will  be  re- 
garded but  as  descriptio  person(r — Harbin  v.  Levi,  6  Ala.  401; 
6  East.  405 ;  Chitty's  PI.  14 ; — and  he  will  be  permitted,  in  his 
own  name,  to  recover,  notwithstanding  he  may  be  described 
in  the  contract  as  administrator,  unless  the  defendant,  in  his 
defence,  shows  that  the  debt  or  cause  of  action  belongs  to  the 
estate,  and  that  the  plaintiif  is  not  the  administrator.  Assimi- 
lating, then,  the  note  sued  on  to  a  note  given  to  one  as  admin- 
istrator, we  would  hold  that  there  was  no  error,  for  there  was 
no  proof  to  show  that  the  note  did  not  belong  to  Sanders,  save 
that  he  is  described  in  the  note  as  guardian  of  the  heirs  of  Mo- 
niac;  and  this  would  be  considered  as  descriptio  persona: 
merely.  We,  however,  are  of  the  opinion,  that  a  note  or  bond 
given  to  one  as  guardian,  is  correctly  sued  on  in  his  name, 
and  if  he  be  dead,  the  suit  should  be  in  the  name  of  his  ad- 
ministrator ;  and  that  the  legal  right  of  action  is  neither  in  the 
minor  nor  in  the  guardian  subsequently  appointed.  The  pro- 
raise  is  made  to  the  guardian,  and  he  alone  is  authorised  to 
sue  for  a  breach.  Walker  v.  Walker,  3  Pennsyl.  21 ;  Pond  v. 
Curtis,  7  Wend.  45 ;  4  Scam.  825. 

3.  The  writ  was  not  executed  by  the  sheriff  on  Etheridge, 
one  of  the  defendants ;  but  on  the  back  of  it  is  written  service 
accepted,  and  signed  by  Etheridge.  The  record  shows,  that 
at  a  term  subsequent  to  the  rendition  of  the  judgment,  an 
entry  was  made  as  follows :  This  day  came  the  plaintiff,  and 
moves  the  court  that  an  order  nujic  pro  tunc,  as  of  the  last  term 
of  this  court,  be  now  entered,  that  Etheridge  did  accept  ser- 
vice of  a  branch  writ  in  this  cause,  and  that  the  plaintiff  be 
permitted,  as  of  the  last  term,  to  prove  the  acceptance  of  ser- 
vice :  It  is  therefore  ordered  by  the  court,  that  proof  of  the 
acceptance  of  service  be  now  entered,  as  of  the  last  term.  It 
is  not  denied,  but  that  the  plaintiff,  if  he  has  neglected  to  prove 
the  acceptance  of  the  writ  before  judgment  is  rendered,  may, 
even  at  a  subsequent  term,  show  to  the  court  below  that  ser- 
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vice  was  accepted,  and  have  that  fact  entered  of  record,  and 
thereby  avoid  a  reversal  of  the  judgment.  Moore  v.  Horn  & 
Bouldin,  5  Ala.  234.  But  it  is  contended,  that  the  entry 
merely  shows  that  permission  was  given  to  make  such  proof, 
and  not  that  proof  was  made.  We  think  a  reasonable  and  fair 
construction  of  the  order  is  that  the  proof  was  made.  The 
language  of  the  entry  is :  "  It  is  therefore  ordered,  that  proof 
of  the  acceptance  of  the  writ  be  now  entered,  as  of  the  last 
term."  The  evidence  of  the  acceptance  of  service  need  not 
be  entered  of  record,  but  it  need  only  appear  that  proof  was 
made  that  the  service  was  accepted ;  and  this,  we  think,  is  the 
intendment  we  should  place  on  this  order. 
Let  the  judgment  be  affirmed. 


CAMPBELL  vs.  THE  STATE. 

1.  A  jiieigment  upon  an  indictment  for  a  nuisance,  "that  the  nuisance 
be  abated  forthwith,  at  the  costs  of  the  defendant,  and  the  sheriff  is 
charged  with  the  execution  of  this  order,"  is  in  effect  a  command  to 
the  sheriff  to  abate  the  nuisance,  and  to  that  extent  erroneous,  but 
will  be  amended  in  the  appellate  court,  so  as  to  command  the  defend- 
ant to  abate  the  same,  if  it  has  not  been  already  done. 

Error  to  the  Criminal  Court  of  Mobile.  Before  the  Hon. 
John  E.  Jones,  Judge. 

This  was  an  indictment  against  plaintiff  in  error  for  a  nui- 
sance in  erecting  and  continuing  a  number  of  large  posts  in 
the  Mobile  river,  so  as  to  obstruct  the  navigation  thereof.  A 
verdict  of  guilty  was  returned  by  the  jury,  and  thereupon  a 
judgment  was  rendered,  which  is  sufficiently  set  out  in  the 
opinion  of  the  court  for  a  full  understanding  of  the  question 
involved.  The  judgment  of  the  court  is  now  assigned  as  er- 
ror. 

G.  N.  Stewart,  for  plaintiff: 

1.  The  error  relied  on  is,  that  the  court  gave  judgment  that 
the  sheriff  should  abate  the  nuisance  charged  in  the  indictment, 
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and  in  the  indictment  it  is  not  specified  particularly  where  the 
nuisance  was — it  is  described  only  in  general  terms.  The 
indictment  is  in  conformity  with  the  usual  forms,  and  the  court 
does  not  by  its  sentence  or  judgment  direct  the  sheriff  to  abate. 
The  party  is  bound  to  abate  the  nuisance  himself  at  his  peril, 
and  if  he  do  not,  he  may  be  indicted  again  till  it  is  done. 
Russell  on  Crimes  says,  (top  page  309,  side  page  335,)  "  the 
object  of  the  indictment  is  to  remove  the  obstruction.  The 
judgment  is  a  fine,  and  an  order  on  the  defendant  at  his  own 
costs  to  remove  the  nuisance"  and  cites,  2  Strange,  686 ;  1 
Hawk.  PI.  of  Crown  c.  75,  §  15. 

2.  It  is  further  laid  down  that  to  warrant  a  judgment  to 
abate  the  nuisance,  it  must  be  avered  to  be  continuing.  Same 
page  in  Russell.  And  that  if  the  court  is  satisfied  that  the 
nuisance  is  effectually  abated  before  judgment  is  prayed  on 
the  indictment,  judgment  to  abate  will  not  be  given.  Also  it 
is  said  if  the  nuisance  is  for  any  erection  which  is  carried 
too  far,  as  a  house  built  too  high,  the  judgment  or  order  oil 
defendant  to  abate  is  only  for  the  excess. 

3.  The  rule  of  law  must  be  general,  it  may  often  be  a  case 
where  a  mere  omission  to  do  the  offensive  act  is  required. 
How  could  the  sheriff  reach  that.  See  2  Strange,  684,  688. 
It  would  be  a  troublesome  practice  to  adopt  a  different  rule 
for  each  special  case,  the  practice  would  be  confused.  1  Haw. 
PI.  of  Crown,  695,  §  15.  The  judgment  is  that  the  offender 
be  commanded  to  abate.  The  forms  of  those  indictments  do 
not  undertake  specially  to  describe  the  nuisance,  so  that  judg- 
ment cannot  be  given  that  the  sheriff  abate.  3  Chitty's  Crim. 
Law,  635-638.  Even  a  second  civil  action  may  be  brought 
for  continuing  a  nuisance.     1  Lord  Raymond,  ,370. 

Attorney  General,  contra : 

1.  The  principle  laid  down  in  Viner's  Abr.  seems  to  favor 
the  judgment  of  the  court,  to  wit :  "  If  a  nuisance  had  been 
levied  in  the  time  of  the  defendant,  it  shall  be  ousted  by  tlie 
sheriff  by  judgment  oftlie  courts    Viner's  Abr.  16,  p.  46. 

2.  Any  one  may  abate  a  nuisance.  1  Russ.  272,  top  page, 
and  it  could  make  no  difference  to  the  defendant  below,  who 
performed  that  task,  so  far  as  defendant  was  concerned,  it  waa 
all  the  same  to  him,  whether  done  by  the  sheriff  or  any  one 

15 
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else.  And  so  the  court  ordering  the  sheriff  to  abate  it,  work- 
ed no  injury  to  defendant,  even  if  the  court  had  no  authority 
to  make  that  order,  for  a  judgment  will  not  be  reversed  for  aa 
error  that  works  no  injury  to  the  party  against  whom  it  is 
commitred.     Lindsay  &  Adkinson  v.  State,  15  Ala. 

3.  The  removal  of  the  nuisance  is  the  main  object  of  the  in- 
dictment, and  the  court  will  adapt  the  judgment  to  the  nature 
of  the  case.     1  Russ.  273,  top  page. 

4.  So  much,  supposing  that  it  is  the  judgment  of  the  court 
that  the  sheriff  shall  abate  the  nuisance.  It  may  be  doubted 
whether  or  not  that  is  the  judgment  of  the  court..  The  words 
in  the  judgment  entry  that  "  the  slieriff  be  clmrged  with  the  cxe- 
cution  of  this  order^^  does  not  command  the  sheriff  to  abate  it, 
and  really  forms  no  part  of  the  judgment. 

COLLIER,  C.  J. — The  indictment  diarges  that  the  nui- 
sance for  the  erection  of  which  the  defendant  was  convicted 
is  continuing,  and  the  only  question  raised  is,  whether  the 
judgment  prescribing  the  manner  of  its  abatement  is  legal- 
After  the  recovery  of  the  ffne  assessed  by  the  verdict,  the  judg- 
ment proceeds  thus,  "and  it  is  further  ordered  by  the  court, 
that  the  nuisant;e  be  abated  forthwith  at  the  costs  of  the  defenr 
dant,  and  the  sheriff  is  charged  with  the  execution  of  this  or- 
der." This  is  certainly  a  judicial  sentence,  and  ih  effect,  is 
precisely  the  same  as  if  the  sheriff  had  been  commanded  in 
totidem  verbis  to  abate  the  nuisance,  and  the  defendant  been 
charged  with  the  cost  of  abatement 

All  common  nuisances  are  punishable  by  fine  and  iinpris- 
onment,  and  as  its  removal  is  usually  the  chief  end  of  the  in- 
dictment where  it  is  stated  to  be  continuing,  and  does  in  fact 
exist  at  the  time  of  the  judgment,  the  defendant  may  be  com- 
manded by  the  judgment  to  remove  it  at  his  own  costs.  Only 
so  much  of  the  thing  as  causes  the  nuisance  ought  to  be  re- 
moved. In  Rex  v.  Stead,  8  T.  Rep.  142,  Lord  Kenyon  said, 
"  when  a  defendant  is  indicted  for  an  existing  nuisance,  it  is 
usual  to  state  the  nuisance  and  its  continuance  down  to  the 
time  of  taking  the  inquisition;  it  was  so  stated  in  Rex  v..  Pap- 
pineau,  et  ad  hunc  existit,  and  in  such  cases,  the  judgment  should 
be  that  the  nuisance  be  abated.  But  in  this  case  it  does  not 
appear  in  the  indictment  that  the  nuisance  was  then  in  axis- 
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tence,  and  it  would  be  absurd  to  give  judgment  to  abate  a 
supposed  nuisance  which  does  not  exist.  If,  however,  the 
nuisance  still  continue,  the  defendant  may  be  again  indicted 
for  continuing  it."  See  also  Rex  v.  The  Justices  of  Yorkshire^ 
7  T.  Rep.  469 ;  1  Russ.  on  Crimes,  305-306.  If  the  court  are 
satisfied  that  the  nuisance  for  which  the  defendant  is  indicted 
is  effectually  abated  before  judgment  is  prayed  upon  the  in- 
dictment, it  will  not  in  its  discretion  give  judgment  to  abate 
it.  3  Chit.  Crim.  Law  3d  Am.  edit.  607  {a)  note ;  7  Bacon's 
Abr.  234,  (Bouv.  edit.)  In  Barnet  v.  Ihrie,  1  Rawle  Rep.  44, 
it  was  supposed  that  a  distringas  was  the  proper  writ  to  com- 
pel the  defendant  himself  to  abate  the  nuisance.  If  the  nui- 
sance for  which  the  party  was  convicted  still  continues,  the 
continuance  will  form  a  distinct  ofTence,  for  which  he  may  be 
again  indicted.  The  People  v.  Comstock,  8  Wend.  Rep.  549 ; 
The  King  v.  Reynells,  6  East.  Rep.  315 ;  1  Chit.  Criminal 
Law,  657,  3d  Am.  edit.  If  the  citations  we  have  noted,  cor- 
rectly indicate  the  form  of  the  judgment  upon  a  verdict  of 
guilty  for  a  continuing  public  nuisance,  there  can  be  no  ques- 
tion that  so  much  of  the  judgment  as  orders  the  abatement  of 
the  nuisance  in  the  present  case  at  the  defendants  costs,  is  ir- 
regular and  unauthorised.  Whether  injury  has  or  could  re- 
sult from  this  departure  from  the  law,  we  have  no  means  of 
determining,  and  in  a  criminal  prosecution  we  incline  to  think 
that  it  would  not  be  proper  to  institute  such  an  inquiry.  In 
such  cases  we  should  suppose  the  accused  has  the  right  to  in- 
sist upon  a  compliance  with  the  law,  and  cannot  be  compelled 
to  acquiesce  in  an  illegal  judgment  because  it  is  not  more 
prejudicial  to  him  than  it  would  have  been  if  it  had  been  reg- 
ular. 

There  is  certainly  much  force  in  the  arguments  of  the  coun» 
eel  for  the  plaintiff  in  error,  that  the  sheriff  cannot  know  what 
part  of  the  erection  complained  of,  is  a  nuisance,  or  whether 
so  much  of  it  has  not  been  removed  by  the  defendant  himself 
as  is  indictable.  To  this  we  may  add  that  the  defendant  has 
the  right  to  select  the  mode  of  abatement  and  the  persons  by 
whom  it  shall  be  executed  with  a  view  to  economy,  and  thus 
save  as  far  as  may  be,  the  costs  incident  to  such  a  service  by 
aa  executive  officer  of  the  law. 

We  have  no  discretion  which  authorise*  us  to  sustain  the 
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judgment  of  the  Criminal  Court.  It  is  therefore  reversed  as 
respects  the  order  to  the  sheriff  to  abate  the  nuisance,  and  will 
be  here  rendered  commanding  the  defendant  to  abate  the  same, 
if  it  has  not  already  been  done. 


Doe  ex  Dem.  SHELTON  vs.  CARROL  bt  als. 

1.  The  widow  is  entitled  under  the  statute  (Clay's  Dig.  173,}  7)  to  re- 
tain possession  of  the  dwelling-house  in  which  her  husband  most  usu- 
ally dwelt  next  before  his  death,  free  from  molestation  and  rent,  until 
dower  is  assigned  her,  and  may  successfully  defend  an  action  of  eject- 
ment instituted  against  her  by  the  alienee  of  the  husband. 

2.  Where  the  widow  is  in  possession  of  the  dwelling-house  in  which  her 
husband  most  usually  dwelt  next  before  his  death,  it  is  not  her  duty 
but  the  duty  of  him  who  is  entitled  to  the  fee,  to  become  the  actor  in 
procuring  the  assignment  of  her  dower. 

3.  The  marriage  of  the  widow  does  not  work  a  forfeiture  of  her  right 
to  retain  possession  of  the  dwelling-house  in  which  her  husband  most 
usually  dwelt  next  before  his  death,  until  dower  is  assigned  her. 

4.  An  alienee  of  a  deceased  husband  may  resort  to  a  Court  of  Equity  to 
have  dower  in  the  premises  allotted  to  the  widow. 

5.  The  gratuitous  payment  of  rent  by  one  in  possession  of  real  estate 
does  not  estop  him  from  showing  the  true  character  in  which  he  holds 
the  premises. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg,  Circuit  Judge, 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of  the 
court. 

C.  W.  Rapier,  for  plaintiffs  in  error: 

1.  It  is  vi^ell  established  by  authority,  that  a  mere  dower  in- 
terest in  land,  unconnected  with  or  unsupported  by  the  privi- 
lege of  quarantine,  is  no  defence  to  an  action  of  ejectment. — 
See  4  Kent's  Com.  61 ;  Jackson  v.  O'Donaghy,  7  Johns.  247; 
Moore  v.  Gilliam,  5  Munf.  346 ;  Chapman  v.  Armistead,  4 
Munf.  382;  Jackson  v.  Van,  17  Johns.  167;  Sigler  v.  Van 
Ripel,  10  Wend  414;  9  Mass.  13. 
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2.  Under  the  English  law,  the  widow's  quarantine  was  a 
•privilege  restricted  to  the  possession  of  the  capital  mansion  of 
her  deceased  husband,  and  in  the  duration  of  its  enjoyment 
limited  to  forty  days.  Under  our  statute,  the  privilege  is  of 
the  same  character,  but  enlarged.  Here  the  widow  may  retain 
possession  for  an  indefinite  period  of  time,  until  dower  shall 
be  assigned  her.  (Clay's  Dig.  173,  §  7.)  But  under  the  En- 
glish law,  if  the  widow  married  within  the  forty  days,  her  pri- 
vilege ceased.  The  language  of  the  act  in  7nagna  cliarta^  vi- 
dua maneat,  was  construed  to  imply  the  condition  of  widow- 
hood as  essential  to  the  feme's  right  of  quarantine.  See  Ba- 
con's Abr.  2d  vol.  361 ;  Thomas'  Coke,  1st  vol.  674 ;  Law  Lab. 
voL  32,  234 ;  1  Lomax,  91.  The  rule  for  such  a  construction 
equally  applies  to  our  statute.  The  statute  of  Virginia  on  this 
subject  is  very  like  the  statute  of  Alabama,  and  the  statute  of 
that  State  is  construed  to  imply  equally  with  the  English  law 
the  continuance  of  the  state  of  widowhood  as  essential  to  the 
feme's  right.     See  Lomax,  vol.  1,  91. 

3.  By  the  acknowledgment  of  a  tenancy  on  the  part  of  the 
defendants,  and  the  payment  of  rent,  the  privilege  of  quaran- 
tine was  waived.  The  privilege,  if  not  terminated  by  the 
event  of  marriage,  was  in  the  nature  of  a  chattel  interest,  and 
fell  under  the  control  of  the  husband.  The  husband  could 
have  removed  his  wife  to  another  residence,  and  that  would 
have  put  an  end  to  the  quarantine  ;  for  under  the  English  law, 
if  the  widow  left  the  capital  mansion  of  her  deceased  husband^ 
that  destroyed  her  privilege.  See  Law  Lib.  vol.  32,  234. — 
The  privilege  being  of  such  character,  the  husband,  or  hus- 
band and  wife,  could  waive  it,  and  the  payment  of  rent  was 
an  expression  of  waiver. 

4.  The  statute  contemplates  that  the  widow  shall  apply 
within  a  reasonable  time  far  the  assignment  of  her  dower ; 
otherwise,  she  being  the  proper  person  to  apply  for  her  dower, 
she  could  at  will,  in  every  instance,  remain  for  life  in  the  pos- 
session of  the  capital  mansion  of  her  deceased  husband.  The 
statute  could  not  have  contemplated  that  she  might  have  at 
her  option  such  an  estate.  And  such  seems  to  have  been  the 
view  taken  of  a  like  statute  in  Tennessee.  See  Holman's  Dig. 
238,  and  the  case  referred  to. 
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K.  B.  Sewall,  contra: 

1.  A  widow  has  a  right  to  the  possession  of  the  last  resi- 
dence of  her  deceased  husband  till  dower  is  assigned  her,  and 
such  possession  is  a  bar  to  an  action  of  ejectment.  Clay's  D. 
173,  §  7;  4  Kent's  Com.  62 ;  Doe  v.  Dodd,  1  Hals.  367 ;  Inge 
V.  Murphy,  14  Ala.  289,  and  cases  therein  cited ;  Robinson  v. 
Miller,  1  B.  Monroe,  88 ;  Grimes  v.  Wilson,  4  Blackf.  332 ; 
Singleton's  Heirs  v.  Singleton's  Exr's,  5  Dana,  92. 

2.  The  widow's  marriage  does  not  defeat  or  abridge  her 
rights ;  she  claims  under  the  statute,  and  not  by  common  law. 
See  cases  above  cited,  and  Coulter  v.  Holland,  2  Harv.  Rep. 
330,  334.  There  is  no  exception  or  restriction  in  the  act,  and 
it  cannot  be  assumed  that  the  Legislature  intended  that  the 
right  should  be  confined  to  the  state  of  widowhood.  The  ar- 
gument, from  the  force  of  the  tefm  vidua,  ex  vi  termini,  if  car- 
ried out,  would  wholly  deprive  the  widow  of  any  right  to 
dower.  And  the  other  ground  assumed  as  the  reason  for  the 
forfeiture  applies  equally  to  a  departure  from  the  house  as  to 
the  marriage.  Now,  a  departure  from  the  last  residence  has 
been  held  not  to  forfeit  the  widow's  right.  Inge  v.  Murphy, 
14  Ala.  289. 

3.  The  assignment  of  dower  ought  to  be  made  by  the  heir, 
or  the  person  entitled  to  the  freehold.  2  Crabb's  Real  Pr.  92, 
§  1141 ;  ib.  p.  99,  §  1159  ;  4  Kent,  62,  63 ;  Stevens'  Heirs  v. 
Stevens,  3  Dana,  372.  The  act  giving  the  widow  a  summary 
remedy  for  the  assignment  of  dower  was  for  her  benefit,  and 
does  not  impair  the  right  of  the  heir  or  purchaser  to  assign 
(lower  at  common  law.  This  was  held  in  Virginia,  where  a 
similar  statute  prevails.  Moore  &  Wife  v.  Waller  et  al.  2  Rand. 
421. 

4.  That  a  purchaser  claiming  under  a  deceased  husband 
may  go  into  equity  for  assignment  of  dower,  is  shown  by  the 
case  of  Wiseley  v.  Findleay  et  al.,  3  Rand.  371. 

5.  The  second  husband's  paying  rent  had  no  effect  on  his 
wife's  rights;  if  he  had  conveyed  to  Shelton,  it  would  not  de- 
feat her  rights.     Smith  v.  White,  1  B.  Mon.  20. 

CHILTON,  J. — This  was  an  action  of  ejectment,  brought 
by  the  plaintiff"  in  error  against  the  defendant,  Carrol,  as  ten- 
ant in  possession  of  certain  land  described  in  the  pleadings.— 
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Upon  the  trial  in  the  court  below,  a  bill  of  exceptions  was 
sealed  by  the  presiding  judge,  from  which  it  appears  that  J. 
C.  Synott  and  his  wife  were  admitted  to  defend,  and  they  en- 
tered into  the  usual  consent  rule  as  tenants  in  possession.  The 
plaintiff  having  made  out  a  title  to  the  premises  as  the  alienee 
of  one  James  Hansford,  the  land  having  been  sold  under  a 
mortgage  made  by  said  Hansford,  it  was  proved  that  after  the 
plaintiff"  acquired  the  title  to  the  premises,  said  Hansford,  who 
continued  to  occupy  them,  paid  him  rent  for  the  same  up  to 
the  time  of  his  death,  which  happened  in  the  autumn  of  1843 ; 
that  some  time  after  said  Hansford's  death,  his  widow,  who 
still  remained  in  the  possession  of  the  land,  intermarried  with 
Synott,  who  also  went  into  possession  in  right  of  his  wife ; 
and  that  said  Synott,  after  the  marriage,  agreed  to  pay  rent  to 
the  plaintiff"  at  the  rate  of  eight  dollars  per  month,  and  did  pay 
that  sum  for  two  or  three  months,  but  afterwards  refused  to 
pay  the  same.  It  was  also  made  to  appear  that  the  defendant, 
Eliza  Synott,  late  the  widow  of  said  James  Hansford,  was  the 
lawful  wife  of  said  Hansford  while  he  was  seized  of  said  land, 
and  so  continued  up  to  the  time  of  his  death ;  that  he  left  no 
children ;  that  said  widow  married  the  present  defendant  in 
1844.  She  had  never  released  her  right  of  dower  in  the  pre- 
mises, which  included  the  mansion  house,  &c.  where  her  said 
late  husband  dwelt  next  before  his  death. 

The  Circuit  Judge  instructed  the  jviry,  that  "  the  widow  was 
entitled  to  dower  in  the  lands  of  which  her  husband  died 
seized  and  possessed,  and  that  if  they  believed  she  was  in  the 
possession  of  the  dwelling  house  in  which  her  husband  most 
nsually  dwelt  next  before  his  death,  that  she  was  entitled  to 
retain  possession  thereof,  and  of  the  whole  lot  on  which  it 
stood,  free  from  molestation  or  rent,  until  dower  was  assigned 
her ;  and  that  if  there  was  no  evidence  that  she  had  relin- 
quished her  right  of  dower  in  the  premises,  and  was  rightfully 
in  possession,  the  plaintiff"  could  not  recover  in  this  action. — 
To  this  charge  the  plaintiff"  excepted,  and  now  assigns  the 
0  SEume  in  this  court  for  error. 

The  statute  under  which  the  defendants  hold,  is  in  these 
words :  "  It  shall  be  lawful  for  the  widow  to  retain  the  full  pos- 
session of  the  dwelling  house  in  which  her  husband  most  usu- 
ally dwelt,  next  before  his  death,  together  with  the  out  houses, 
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offices  or  improvements,  and  plantation  thereunto  belonging, 
free  from  molestation  and  rent,  until  she  shall  have  her  dovrer 
assigned  her."  Clay's  Dig.  173,  §  7.  It  is  insisted  by  the 
counsel  for  the  plaintiff,  that  this  statute  does  not  confer  upon 
the  widow  such  an  interest  as  will  enable  her  to  defend  against 
an  ejectment  brought  by  the  husband's  aUenee.  This  con- 
struction cannot  be  supported.  The  object  of  the  statute  was 
to  protect  the  widow  in  the  enjoyment  of  the  homestead  and 
the  rents  and  profits  accruing  therefrom,  until  her  dower  was 
assigned,  and  to  make  it  incumbent  on  those  entitled  to  the 
fee,  whether  they  be  the  heirs  at  law  or  purchasers,  if  they  de- 
sired to  obtain  possession  of  the  portion  to  which  they  were 
entitled  in  the  real  estate,  to  become  themselves  the  actors  to 
have  the  widow's  dower  assigned  her.  If  they  remain  inac- 
tive and  acquiesce  in  her  possession,  she  is  not  subject  to  the 
paynient  of  rent,  nor  to  molestation.  Until  her  dower  is  as- 
signed, she  holds  the  premises  for  an  indefinite  period,  and 
may  rent  them  out  and  appropriate  the  proceeds  to  her  own 
use.  Such  has  been  the  construction  of  this  statute  by  this 
court,  (see  Murphy  v.  Inge,  14  Ala.  Rep.  289,)  and  of  other 
States  having  a  similar  statute.  See  the  cases  on  the  brief  of 
the  defendant's  counsel;  also  Graham  v.  Graham,  6  Monroe? 
562;  Chaplin  v.  Simons'  Heirs,7  ib.  338;  White  v.  Clarke,  ib.640. 
It  is,  however,  further  contended,  that  if  the  widow  were 
entitled  thus  to  hold,  she  has  forfeited  this  right  by  her  subse- 
quent marriage.  In  respect  to  the  widow's  quarantine,  as  the 
same  weis  secured  by  the  old  law,  this  was  doubtless  true.  It 
is  said  that  before  the  conquest  the  widow  had  the  right  to  re- 
main in  her  husband's  home  a  whole  year  after  his  death, 
within  which  time  her  dower  was  to  be  assigned  her ;  but  if 
she  married  before  the  year  was  out,  she  forfeited  not  only 
her  dower,  but  whatever  her  husband  had  left  her.  But 
the  privilege  of  quarantine,  which  permitted  her  to  remain 
forty  days  in  the  husband's  messuage  or  mansion-house,  and 
which  was  confirmed  by  magna  charta,  ceased  upon  her  mar- 
riage within  forty  days.  The  reason  assigned  is  that  the 
widow  is  then  otherwise  provided  for,  and  her  sorrowful  con- 
dition, which  exempts  her  from  expedients  to  obtain,  during 
that  period,  a  maintenance,  is  supposed  to  be  at  an  end.  Ba- 
con's Abr.  title  Dower  &  Jointure,  B,  1,  of  Quarantine ;  Co. 
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Litt  32,  b.  But  the  rigor  of  these  ancient  rules  has  given 
place  to  a' more  humane  and  enlightened  policy,  and  however 
just  may  have  been  the  construction  of  the  English  courts  of 
the  term  '^  vidua  maneat"  employed  in  magna  charta,  restrict- 
ing the  privilege  of  quarantine  to  the  condition  of  widowhood, 
■  we  have  not  the  remotest  idea  that  the  Legislature  of  this  State 
ever  contemplated  the  forfeiture  of  her  right  by  a  subsequent 
marriage.  We  have  been  unable  to  find  any  express  adjudi- 
cation upon  this  point  by  any  of  the  courts  of  our  sister  States; 
but  the  cases  are  numerous  where  the  husband  has  shared 
with  his  wife  this  humane  provision  of  the  law,  and  the  fact 
of  so  general  an  acquiescence  in  her  right  is  persuasive  at 
least  to  show  that  her  subsequent  marriage  does  not  work  a 
forfeiture.  It  is  but  a  statutory  substitute  for  dower  until  it  is 
assigned  her,  and  if  the  subsequent  marriage  should  work  a 
forfeiture  of  the  one,  for  the  same  reason  the  other  should  be 
forfeited  also.  No  one,  however,  would  contend  that  dower 
proper  would  be  forfeited  for  such  cause.  Singleton's  Heirs 
V.  Singleton's  Ex'rs,  5  Dana's  Rep.  87,  and  3d  J.  J.  Marshall 
48,  affirm  the  doctrine  above  laid  down  of  the  widow's  right 
to  hold  the  premises  rent  free,  until  the  assignment  of  dower. 
The  construction  of  the  statute  contended  for  by  the  counsel 
for  the  plaintiff  in  error,  would  be  in  restraint  of  marriage, 
which  the  law  ordinarily  favors,  and  we  do  not  feel  authorised 
to  adopt  it,  but  the  reverse,  as  consistent  with  public  policy. — 
It  is  further  agued,  that  the  husband's  vendee  cannot  proceed 
to  have  dower  assigned  to  the  wife,  and  therefore  she  must 
petition  for  it  in  a  reasonable  time,  or  be  subject  to  ejectment. 
The  argument  cannot  be  supported.  We  think  it  very  clear, 
the  alienee  of  the  husband  may  resort  to  a  Court  of  Chancery 
to  have  the  widow's  dower  assigned  her,  so  that  he  may  be 
let  into  possession  of  the  remainder  of  the  land.  If  he  take 
the  whole  of  the  profits,  he  is  in  equity  considered  a  trustee  as 
to  the  widow's  share.    8  Gill  &  Johns.  50 ;  3  Rand.  371. 

As  to  the  payment  of  rent  by  the  defendant,  Synott,  to  the 
lessor  of  the  plaintiff,  it  is  shown  that  such  payment  was  merely 
gratuitous,  and  was  doubtless  made  under  a  mistaken  view  of 
his  rights.  The  relation  of  landlord  and  tenant  did  not  in  fact 
exist  by  any  valid  contract ;  Synott  having  the  right  with  his 
wife  to  occupy  the  premises  until  dower  was  assigned  to  the 
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wife,  the  gratuitous  payment  of  rent  could  not  estop  him  from 
showing  the  true  character  in  which  he  held  the  premises.  He 
entered  under  no  lease,  but  held  in  right  of  his  wife,  and  al- 
though the  payment  of  rent  raised  the  presumption  of  a  lease, 
it  was  but  a  presumption,  and  therefore  liable  to  be  rebutted. 

We  are  unable  to  discover  any  error  in  the  record,  and  the 
judgment  of  the  Circuit  Court  must  be  affirmed. 


MIMS  &  MIMS  vs.  STURDEVANT. 

I.  A  father  executes  to  his  daughter,  a  married  woman,  a  deed  of  gift  for 
a  slave,  iithich  does  not  create  a  separate  estate  in  the  wife,  but  vests 
the  property  absolutely  in  the  husband :  The  husband,  an  illiterate 
man,  believing  that  his  marital  rights  are  excluded,  after  the  slave  has 
remained  in  his  possession  some  two  or  three  months,  refuses  to  let 
it  remain  longer ;  whereupon  the  wife  sends  the  slave  and  deed  to  her 
father,  informing  him  of  the  fact^  and  requesting  hira  to  do  the  best  he 
can  for  her:  The  father  receives  possession  of  both,  saying  that  he 
■would  put  the  slave  to  work  and  account  to  his  daughter  for  it,  but 
died  in  possession  of  the  slave  more  than  six  years  thereafter,  with- 
out a  further  recognition  of  the  title  created  by  the  deed.     Held — 

L  That  a  charge,  which  assumes  that  the  after  possession  of  the  father 
was  in  subordination  to  the  title  created  by  the  deed,  is  erroneous,  as 
withdrawing  from  the  jury  the  consideratioa  of  the  quo  animo  the 
possession  was  held. 

II.  That  there  was  no  error  in  refusing  to  charge  that  the  return  of 
the  slave  and  deed  to  the  father  was  a  revocation  of  the  gift. 

Error  to  the  Circuit  Court  of  Monroe.  Tried  before  the 
Hon.  John  Bragg. 

The  facts  are  stated  in  the  opinion  of  the  court 

Blount,  for  the  plaintiff: 

1.  The  plaintiff  below  showed  no  title  to  the  slave  for  whose 
services  hire  is  claimed.  A  deed  of  gift  is  a  contract  which, 
like  all  other  contracts,  may  be  rescinded  by  the  consent  of 
the  parties  thereto.  The  testimony  shows  a  recission  of  the 
gift  on  the  part  of  Sturdevant  and  wife,  by  returning  the  deed 
and  negroes  to  the  testator,  (Britton  Mims,)  by  whom  they  ivere 
received.  This  acceptance  of  the  deed  and  slaves  amounted  to 
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an  entire  revocation  of  the  original  gift.  Thompson  v.  Ward, 
1  N.  Hamp.  9 ;  4  Am.  Com.  Law,  274 ;  Jackson  v.  Chase,  2 
Johns.  Rep.  84 ;  Mason  v.  Grant,  21  Maine  Rep.  160 ;  Mc- 
Nulty  V.  Cooper,  3  Gill.  &  Johns.  219. 

2.  The  evidence  of  the  ownership  of  the  slave  was  the  deed. 
Parol  evidence  could  not  be  received  of  its  contents  without 
accounting  for  the  absence  of  the  original.  There  was  no 
evidence  that  it  was  lost  or  destroyed.  If  shown  to  be  in  the 
possession  of  plaintiff  in  error,  upon  notice  and  refusal  to  pro- 
duce it,  secondary  evidence  would  have  been  admissible.  If 
in  the  possession  of  a  third  party  a  subpoenea  duces  tecum, 
would  compel  its  production.  Smith  v.  Armistead's  ex'rs,  7 
Ala.  Rep.  698. 

3.  The  expression  of  the  testator  to  the  witness  (Brown,) 
that  "  he  would  put  the  negro  to  work  and  account  to  Peggy 
something  for  it,"  was  a  mere  gratuitous  promise  to  do  some- 
thing for  his  daughter  without  consideration,  and  for  which 
no  action  would  lie.  Hatchell  v.  Odom,  2  Dev.  &  Batt.  302. 
There  is  evidence  showing  that  the  slaves  always  remained 
in  the  possession  of  the  testator  until  his  death,  after  they 
■were  surrendered  by  the  plaintiff.  They  therefore  had  neither 
the  title,  possession  or  right  of  possession.  The  declaration 
of  the  testator  vested  no  title — was  made  to  a  stranger — did 
not  relate  to  the  slaves,  and  the  "  something'^  was  a  mere  inten- 
tion of  compensation  in  some  other  way,  for  which  no  action 
would  lie. 

4.  It  is  immaterial  what  were  the  terms  of  the  deed,  its  re- 
cission  or  cancellation  being  shown.  The  defendants  in  error 
having  once  had  the  deed  in  their  possession,  are  charged  with 
a  knowledge  of  their  rights  under  it.  A  grantee  is  supposed 
to  be  conizant  of  the  facts  stated  in  his  own  instrument  of 
title.  Hudson  v.  Warner,  2  Harris  &  Gill,  415 ;  Hale's  adm'r 
V.  Creswell,  12  Gill  &  Johns.  49,  50. 

Cooper,  contra. 

DARGAN,  J. — The  defendant  in  error  sued  the  plaintiffs 
in  error,  to  recover  hire  for  a  slave  that  had  performed  labor 
whilst  in  their  possession.  The  evidence  showed  that  the 
slave  belonged  to  the  father  of  Mrs.  Sturdevant,  the  plaintiff's 
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wife,  who  in  December  1837,  executed  a  deed  of  gift  for  the 
slave  to  his  daughter,  and  delivered  the  deed  and  the  negro  to 
her.  The  negro  remained  some  two  or  three  months  in  the 
possession  of  the  plaintiff,  but  believing  that  by  the  terms  of 
the  gift,  he,  the  husband,  had  no  right  to  the  slave,  he  objected 
to  her  remaining  longer  on  his  premises,  whereupon  his  wife 
sent  the  negro  back  to  her  father,  and  also  the  deed  of  gift,  ac- 
companied with  a  note  informing  him  that  her  husband  was 
unwilling  that  the  slave  should  remain  on  his  premises  as  she 
was  not  his  property,  and  requesting  him  to  do  the  best  he 
could  for  her.  On  the  return  of  the  negro,  the  father  of  plain- 
tiff's wife  became  excited,  and  threw  down  the  deed  and  note, 
but  said  he  would  put  the  negro  to  work  and  account  to  his 
daughter  something  for  it.  The  slave  remained  in  the  poss- 
ession of  the  father  from  the  time  of  its  return  in  1838,  until 
his  death  in  July  1845,  and  afterwards  came  to  the  possession 
of  the  plaintiff  in  error,  but  in  what  manner  is  not  shown  by 
the  record.  The  cause  however,  has  been  argued  as  if  they 
obtained  the  possession  as  the  administrators  of  the  donor, 
and  we-  will  therefore  presume  that  they  took  possession  of  the 
slave  in  that  character.  The  defendant  in  error,  is  an  illiter- 
ate man,  not  able  to  read  writing,  and  never  heard  the  deed 
read.  The  deed  was  not  produced,  but  the  witness  who  de- 
posed to  its  contents,  stated  that  the  deed  conveyed  the  slave 
to  the  wife  of  the  plaintiff  and  the  heirs  of  her  body.  There 
was  no  proof  to  show  that  the  father,  in  his  life  time,  ever  paid 
hire  for  the  use  of  the  slave,  or  recognized  afterwards  the  title 
of  his  daughter  or  of  the  defendant  in  error.  The  court  charg- 
ed the  jury,  that  whatever  might  have  been  the  impression  of 
the  plaintiff  in  regard  to  the  character  of  the  gift,  if  in  truth  it 
WEis  not  a  settlement  upon  the  wife  for  her  sole  and  seperate 
use,  the  husband  acquired  by  the  gift  such  property  in  the 
slave,  as  enabled  him  to  recover  in  this  action,  notwithstand- 
ing the  slave  had  been  sent  back  to  the  donor. 

We  think  the  court  erred  in  giving  this  charge.  The  ques- 
tion for  the  jury  to  determine  under  this  evidence  was,  what 
was  the  character  of  the  possession  of  the  father  of  Mrs.  Stur- 
devant  after  the  slave  was  returned  to  him  with  the  deed. 
Did  he  hold  the  slave  for  the  use  of  the  plaintiff,  or  did  he 
hold  the  possession  afterwads  as  his  own.    We  admit  that  the 
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mere  ignorance  of  the  plaintiff  of  the  right  vested  in  him  by 
the  deed  would  not  preclude  him  from  asserting  that  title  af- 
terwards, if  in  the  mean  time  he  has  not  been  divested  of  it, 
yet  as  he  refused  to  suffer  the  slave  to  remain  under  his  con- 
trol, and  his  wife  sent  it  and  the  deed  back  to  her  father,  who 
retained  possession  of  the  slave  for  more  than  six  years  with- 
out ever  afterwards  recognizing  the  title  created  by  the  deed, 
it  cannot  be  assumed  as  a  legal  proposition,  that  the  character 
of  the  possession  of  the  donor,  was  in  subordination  to  tlie  title 
created  by  the  deed,  or  that  he  held  the  slave  as  a  trustee.  His 
possession  may  have  been  adverse  to  the  title  of  the  plaintiff ; 
whether  it  was  or  not,  depended  under  this  evidence  on  the 
quo  animo  with  which  he  held  the  possession.  If  the  father  of 
Mrs.  Sturdevant  considered  the  slave  during  the  time  he  held 
possession,  after  the  slave  was  returned  to  him  as  belonging 
to  Mrs.  Sturdevant,  then  his  pessession  was  not  hostile  nor  ad- 
verse to  the  title  of  the  plaintiff.  If  however,  he  considered 
the  slave  as  his  own,  and  so  held  possession  for  more  than  six 
years,  the  title  of  the  plsdntiff  would  be  defeated  by  the  statute 
of  limitations,  and  whether  the  possession  of  the  father  was 
adverse,  or  in  subordination  to  the  title  created  by  the  deed, 
was  a  fact  under  the  evidence  for  the  jury  alone  to  determine. 
The  charge,  however,  rendered  it  unnecessary  for  the  jury  to 
consider  of  this  fact,  but  assumed  as  a  legal  conclusion,  that 
the  title  of  the  plaintiff  was  not  affected  by  this  possession.  In 
this  the  court  erred. 

We  see,  however,  no  other  error  in  the  ruling  of  the  court. 
We  think  the  charge  that  was  requested,  that  the  sending  back 
the  slave  and  the  deed  was  a  revocation  of  the  gift  was  pro- 
perly refused,  for  whether  the  gift  was  revoked  or  not,  depen- 
ded on  the  intention  of  the  partias.  This  was  a  fact  peculiarly 
for  the  jury  under  the  evidence  to  determine,  and  the  court 
correctly  refused  to  assume  it  as  a  legal  conclusion. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 
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MOORE  vs.  BARCLAY  et  al. 

1,  G.,  under  a  levy  made  before  the  expiration  of  his  term  of  office  as 
sheriff,  and  S.  his  successor,  under  subsequent  levies  of  other  execu- 
tions, sold  the  lands  of  the  defendant,  of  which  M.  became  the  pur- 
chaser at  the  sale  made  by  G.,  and  B.  at  that  made  by  S.  B.  paid 
no  money  on  his  bid,  but  received  a  deed  for  the  lands  from  S.  and 
commenced  an  action  against  M.  to  recover  possession :  M.  and  B. 
compromised  the  suit  by  B.  executing  to  M.  a  quit-claim  to  the  land, 
and  by  M.  confessing  a  judgment  to  B.  for  the  amount  of  his  bid  at  the 
sale  made  by  8.,  with  the  understanding  that  this  judgment  was  not 
to  be  enforced  unless  S.  should  be  compelled  to  pay  the  amount  of  the 
bid  to  some  creditor  whose  execution  was  in  the  hands  of  S.  at  the 
timeof  the  sale,  and  should  call  on  B.  for  reimbursement:  M.  then 
procured  an  assignment  to  himself  of  the  only  operative  judgment  and 
execution  which  could  claim  the  money  arising  from  said  sale;  and  B. 
afterwards  settled  with  S.  the  amount  of  the  bid,  by  delivering  up  to 
him  evidences  of  debt  which  he  held  against  him,  and  caused  execution 
to  be  issued  on  the  judgment  confessed  by  M.  and  levied  on  his  pro- 
perty. Held — That  on  this  state  of  facts  a  Court  of  Equity  has  juris- 
diction of  a  bill  filed  by  M.  to  restrain  B.  from  enforcing  said  judgment ; 
and  that  the  answer  of  B.  to  such  a  bill,  which  merely  denies  that 
the  judgment  was  confessed  "upon  the  distinct  agreement"  alleged, 
is  insufficient  to  authorise  a  dissolution  of  the  injunction. 

Error  to  the  Chancery  Court  at  Talladega.  Before  the  Hon. 
David  G.  Ligon,  Chancellor. 

The  bill  in  this  case  was  filed  by  plaintiff  against  defendants 
in  error,  and  alleges,  that  on  the  15th  February  1844,  he  con- 
fessed a  judgment  in  the  County  Court  of  Talladega  in  favor 
of  the  defendant,  Barclay,  for  ^1048,  on  which  Barclay  has 
had  execution  issued  and  handed  to  the  sheriff,  who  has  levied 
the  same  on  slaves  belonging  to  plaintiff,  and  wiU  sell  the 
same  unless  restrained,  and  that  the  judgment  was  confessed 
under  the  following  circumstances :  Executions  had  been  is- 
sued upon  certain  judgments  in  favor  of  divers  plaintiffs 
against  William  H.  Moore,  and  placed  in  the  hands  of  David 
A.  Griffin,  sheriff  of  Talladega  county,  and  other  executions 
in  favor  of  different  plaintiffs  and  against  the  same  defendant 
had  afterwards  issued  and  been  placed  in  the  hands  of  Solo- 
mon Spence,  the  successor  in  office  o£  said  Griffin,    Prior  to 
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the  time  of  his  going  out  of  office,  Griffin  had  levied  the  exe- 
cutions in  his  hands  on  certain  lands  as  the  property  of  William 
H.  Moore ;  and  Spencer  also,  after  he  came  into  office,  levied 
the  executions  in  his  hands  on  the  same  lands.  Griffin  and 
Spence  both  sold  the  lands,  and  plaintiff  purchased  at  the  sale 
©f  the  former,  and  Barclay  at  that  of  the  latter,  at  the  price  of 
^1,000,  no  part  of  which,  however,  was  ever  paid  by  Barclay. 
Barclay  commenced  an  action  against  the  tenant  of  plaintiff 
to  recover  possession  of  the  lands^but  before  the  trial  term  of 
the  case,  the  said  Barclay  and  plaintiff  agreed  between  them- 
selves that  plaintiff  should  assume  to  Barclay  a  debt  due  to 
him  from  William  H.  Moore,  the  precise  amount  not  recol- 
lected, and  save  him  harmless  against  the  bid  made  by  him  at 
the  sale  of  Spence,  whenever  Spence  should  be  called  upon 
by  any  of  the  creditors,  who  had  executions  in  his  hands,  for 
the  proceeds  of  the  sale,  and  in  consideration  therefor,  Barclay 
dismissed  the  suit^  and  executed  a  quit-claim  deed  to  the  plain- 
tiff for  the  lands.  In  pursuance  of  this  agreement,  the  plaintiff 
assumed  the  amount  due  by  William  H.  Moore  to  Barclay, 
and  paid  the  greater  portion  thereof;  and  on  the  suggestion 
of  Barclay,  that,  as  he  or  Spence  might  be  compelled  to  pay 
the  money  bid  for  the  lands  at  any  time  w^hen  called  on,  and 
that  he  ought  to  be  placed  in  a  situation  that  would  enable 
him  to  force  it  out  of  plaintiff  as  soon  as  it  could  be  forced  out 
of  him  or  Spence,  Plaintiff  confessed  the  judgment,  on  which 
the  execution  now  complained  of  has  issued,  with  the  distinct 
understanding  that  no  money  should  be  paid  upon  said  judg- 
ment, unless  the  said  Spence  should  be  compelled  to  pay  the 
amount  of  the  bid  by  Barclay  to  some  of  the  creditors  whose 
executions  were  at  the  time  of  the  sale  in  Spence's  hands,  and 
should  call  on  Barclay  for  the  amount  of  his  bid.  The  bill 
further  alleges,  that  a  contest  arose  among  the  creditors  whose 
executions  were  in  Spence's  hands,  as  to  the  proceeds  of  sale 
of  tlie  lands  mentioned  in  the  bill,  and  other  lands  of  the  de- 
fendant William  H.  Moore  sold  at  the  same  time,  and  it  was 
decided  eventually  in  the  Supreme  Court,  that  the  execution 
in  favor  of  one  Campbell,  use,  &c.  against  Wm.  H.  Moore  and 
one  Chandler  should  be  first  paid,  but  that  said  Campbell  was 
pubsequently,  on  bill  filed  by  ?aid  Chandler,  perpetually  en- 
jomed  from  collecting  said  execution :  that  the  Branch  Bank 
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at  Montgomery  was  also  a  judgment  creditor,  whose  execu- 
tion was  in  the  hands  of  Spence  at  the  time  of  said  sale,  and 
that  its  execution  which  amounts  to  more  than  the  bid  of  Bar- 
clay, is  entitled  to  the  proceeds  of  the  sale,  and  that  the  plain- 
tiff is  by  purchase  from  the  Bank,  the  assignee  of  said  judg- 
ment and  execution,  and  is  the  person  who  alone  is  entitled 
to  call  on  Spence  or  Barclay  for  the  amount  bid  at  said 
sale,  all  which  facts  are  well  known  to  Barclay :  that  Spence 
is  insolvent,  and  since  he  has  become  so,  there  has  been  a  pre- 
tended payment  to  him  by  Barclay  of  said  bid,  but  the  plaintiff 
charges  that  no  money  was  paid  thereon,  and  that  the  settle- 
ment was  made  by  Barclay  giving  up  to  Spence  evidences 
of  debt  which  he  held  against  Spence  and  had  held  for  sever- 
al years,  &c. 

The  bill  prays  a  perpetual  injunction  of  said  judgment  and 
that  defendant  Barclay  be  temporarily  ^enjoined  from  enforc- 
ing its  collection,  the  latter  of  which  was  only  granted,  &c. 

The  answer  of  Barclay  admits  that  the  plaintiff  confessed 
the  judgment  but  for  $1048  15-100  instead  of  the  amount 
named  in  his  bill,  and  that  execution  has  issued  and  been  lev- 
ed  as  alleged.  It  states  that  after  his  purchase  at  the  sale  of 
Spence  and  the  institution  of  the  suit  for  the  recovery  of  the 
lands,  plaintiff  and  himself  made  a  verbail  agreement  by  which 
plaintiff  agreed  to  pay  him  the  amount  of  his  bid  at  the  sale 
which  was  $917  12-100,  and  also  to  pay  all  the  debts  due 
by  said  William  H.  Moore  to  him,  Barclay,  and  to  Barclay, 
Stinnelt  &  Co.,  and  he  on  his  part  agreed,  that  if  plaintiff  did 
so,  he  would  execute  to  him  a  quit  claim  deed  for  the  lands : 
that  in  pursuance  of  said  agreement  he  executed  to  plaintiff 
a  quit  claim  deed  for  a  portion  of  the  lands,  and  some  time 
afterwards  upon  the  representation  of  plaintiff  that  he  was 
unable  to  make  the  payments  in  accordance  with  the  agree- 
ment, and  upon  his  request  that  defendant  would  indulge  him 
longer  and  also  execute  a  quit  claim  for  the  balance  of  the 
lands,  which  he,  plaintiff,  had  already  contracted  to  sell,  de- 
fendant executed  the  quit  claim  deed  to  the  balance  of  the 
lands,  liquidated  "vvith  him  the  debts  owed  to  Barclay  and  to 
Barclay,  Stinnelt  &  Co.  and  took  from  him  the  confession  of 
judgment  for  the  amount  of  his  bid  with  interest  thereon.  The 
defendant  denies  that  plaintiff  confessed  said  judgment  "  upon 
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the  distinct  agreement"  that  no  money  should  be  paid  on  said 
judgment,  unless  the  said  Spence  should  be  compelled  to  pay 
the  amount  bid  by  defendant  at  the  sale  of  said  land  to  some 
of  the  creditors,  whose  executions  were  in  Spence'  hands 
against  William  H.  Moore  at  the  time  of  the  sale  of  the  lands  : 
no  such  agreement  was  made  by  defendant  with  said  plain- 
tiff as  is  incorrectly  alleged  in  said  bill,  nor  was  any  other 
agreement  made  with  him  than  the  one  above  set  out  in  rela- 
tion to  said  confessed  judgment:  that  at  the  time  of  this  agree- 
ment, defendant  informed  plaintiff,  what  was  then  really  true, 
that  he  had  not  paid  Spence  the  amount  of  his  bid,  but  had 
promised  to  do  so  whenever  he  called  on  him  for  it,  and  this  was 
the  reason  why  he  wished  the  confession  of  judgment :  that 
he  does  not  know  Avhether  plaintiff  is  the  owner  by  purchase 
of  the  judgment  in  favor  of  the  Bank  :  that  after  Spence  be- 
came notoriously  insolvent,  to  w^it,  on  the  21st  September  1846, 
a  judgment  was  rendered  in  favor  of  John  F.  Tompkies 
against  said  Spence  and  defendant  as  his  security  on  a  note, 
for  nine  hundred  ninty-nine  dollars  and  eighteen  and  tliree- 
fourths  cents,  which  defendant  paid  off  on  the  14th  Jan.  1847, ' 
under  an  arrangement  with  said  Spence,  that  this  payment 
was  to  go  towards  the  discharge  of  the  amount  of  said  bid, 
and  the  balance  of  the  bid,  with  interest  to  be  calculated  on  it 
was  to  be  credited  on  debts  due  by  Spence  to  defendant,  &c. 

Upon  the  coming  in  of  the  answers  of  Barclay  and'Sj^ence, 
the  latter  of  which  Was  excepted  to,  a  motion  was  made  be- 
fore the  chancellor  in  vacation  to  dissolve  the  injunction,  which 
motion  Was  sustained  and  the  plaintiff  entered  an  appeal  tht^re- 
from  and  now  assigns  it  as  error. 

L.  E.  Parsons,  for  plaintiff. 

Rice  &  Morgan,  for  defendants. 

COLLIER,  C.  J. — The  bill  certainly  states  a  case  of  which 
a  court  of  chancery  may  take  jurisdiction.  It  alleges  a  con- 
tract between  the  complainant  and  Barelay  in  positive  terms 
tinder  which  the  former  confessed  the  judgment,  and  avers 
that  it  has  been  violated  by  Barclay,  in  causing  an  exeeutiou 
to  be  issued  on  that  judgment  though  Spence  was  not  called 
on  for  payment  by  any  of  the  creditors  whose  executions  were 
16 
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entitled  to  the  proceeds  of  the  land  which  Barclay  bid  off. 
The  allegations  of  the  bill  are  explicit,  that  the  quit  claim  deed 
Avas  executed  to  the  complainant  upon  his  assuniption  to  pay 
Barclay  a  debt  due  him  by  W.  H.  Moore,  and  the  confession 
of  the  judgment  to  be  paid  when  the  execution  creditors  who 
were  entitled,  should  call  on  Spence  for  payment.  It  is  alleg- 
ed that  the  debt  of  W.  H.  M.,  has  been  assumed  and  the  grea- 
ter part  of  it  paid :  that  no  requisition  has  been  made  upon 
Spence,  and  none  can  be  made,  as  the  complainant  is  assig- 
nee of  the  Branch  Bank  at  Montgomery  of  the  only  judgment 
and  execution  now  operative,  which  was  in  his  hands  at  the 
time  the  land  was  sold. 

It  is  supposed  that  these  facts,  even  when  coupled  with  the 
insolvency  of  Spence  are  insufficient  to  sustain  the  jurisdiction, 
but  it  should  be  also  alleged  that  the  sureties  in  the  official 
bond  of  Spenee  were  insolvent,  so  that  the  complainant  could 
not  enforce  the  payment  of  the  judgment  of  which  he  is  assig- 
nee either  by  motion  or  suit  against  them.  This  argument 
we  think  cannot  be  supported.  The  complainant  seeks  relief 
upon  the  ground  that  his  contract  with  B^clay  has  been  vio- 
lated by  the  attempt  to  enforce  a  payment  of  the  judgment  in 
favor  of  the  latter  by  execution.  If  the  event  has  not  occurred 
upon  which  an  execution  could  rightly  issue,  the  complainant 
must  have  some  remedy,  by  which  he  can  arrest  it.  Here,  the 
objection  does  not  embrace  matter  arising  subsequent  to  the 
rendition  of  the  judgment,  but  rests  upon  an  agreement  pre- 
viously entered  into,  which  induced  its  confession  ;  and  in  ad- 
dition to  this,  a  perpetual  injunction  is  prayed  upon  an  allega- 
tion of  facts  showing  Barclay  should  not  be  required  to  pay 
Spence,  and  if  he  does,  the  money  may  be  immediately  deman- 
ded by  the  complainant  under  the  execution,  of  which  he  is 
assignee.  In  this  view  of  the  case,  it  is  clear  that  the  relief 
sought  cannot  be  afforded  by  a  supersedeas  and  a  consequent 
motion  to  quash.  Lockhart  et  al.  v.  McElroy,  4  Ala.  Rep. 
572.  A  court  of  equity  is  alone  competent  to  furnish  a  com- 
plete remedy  by  making  a  definitive  adjustment  of  the  rights 
of  the  parties,  and  to  entitle  the  complainant  to  relief  in  this 
tribunal,  it  must  in  the  posture  of  the  case  made  by  the  bill  be 
an  immaterial  inquiry  whether  Spence  and  sureties  are  able 
to  respond  to  the  demand  which  the  complainant  might  in> 
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mediately  make,  if  he  were  to  satisfy  Barclay's  judgment.  It 
is  quite  enough  in  resisting  the  enforcement  of  that  judgment 
for  him  to  stand  upon  his  contract. 

The  discharge  by  Barclay  of  Spence  from  the  payment  of 
certain  demands  due  upon  their  private  dealings  cannot  be 
recognized  as  a  satisfaction  of  the  bid  of  the  latter.  If  Spence 
returned  the  executions  satisfied,  upon  proof  of  these  facts,  the 
court  from  which  they  issued  would  cause  the  return  to  be 
vacated.  The  mandate  of  a.  fieri  facias  requires  the  money  to 
be  made,  and  it  is  not  complied  with,  if  the  officer  to  whom  it 
is  entrusted  receives  demands  against  himself  in  payment. 
Cook  &  Lamkin  v.  Bloodgood,  7  Ala,  Rep.  683.  If  then,  the 
allegation  of  the  bill  upon  this  point  be  true,  Barclay  can  claim 
nothing  from  the  settlement  he  made  with  Spence,  and  the 
event  upon  which  he  can  enforce  his  judgment  against  the 
complainant  not  having  happened,  his  execution  should  be 
enjoined. 

It  would  operate  great  injustice  to  the  securities  of  Spence, 
if  Barclay  should  be  allowed  to  satisfy  his  purchase  of  the  land 
in  the  manner  alleged  in  the  bill,  and  thus  make  them  liable 
to  the  complainant  Indeed  it  may  well  be  questioned  whe- 
ther they  are  obliged  to  acquiesce  in  such  an  adjustment,  or 
whether  they  could  not  coerce  a  payment  in  money  from  Bar- 
clay, if  necessary  to  their  own  protection.  But  however  this 
may  be,  the  complainant  Ave  have  seen  may  still  treat  the  mat- 
ter as  open  between  Barclay  and  Spence. 

Thus  far  we  have  considered  the  case  upon  the  bill  alone, 
we  will  now  enquire  whether  its  essential  equity  is  denied  by 
the  answer  of  Barclay.  This  defendant  denies  that  the  judg- 
ment was  confessed  "upon  the  distinct  agreement"  that  no 
money  should  be  paid,  or  execution  issue  and  be  levied  there- 
on, unless  he  should  be  compelled  to  pay  the  amount  which 
he  bid  at  the  sale  by  Spence  to  sojne  of  the  creditors  of  W. 
H.  M,,  who've  executions  were  in  his  (Spence')  bands.  He  does 
not  know  that  the  complainant  is  the  assignee  or  proprietor 
of  any  judgment  or  lien  which  the  Branch  Bank  at  Mont- 
gomery may  have  owned,  and  therefore  calls  for  proof  of  the 
bill  on  this  point.  It  is  admitted  however,  that  the  defendant 
did  not  pay  Spence  the  amotml  of  his  bitl  for  the  land  until 
Bevoral  years  after  the  complainant's  purchase,  and  the  pay- 
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ment  was  not  made  in  money,  but  as  foUoAVs :  In  the  fall  of 
1846,  a  judgment  was  rendered  in  favor  of  Tomkies  against 
Spence  and  Barclay  as  his  surety,  for  nine  hundred  ninety- 
nine  dollars  and  eighteen  and  three-fourth  cents  including  costs, 
founded  on  a  note  given  by  the  former  as  principal,  and  the 
latter  as  his  surety.  By  agreement  between  Spence  and  Bar- 
clay, the  latter  satisfies  Tomkies'  judgment,  and  discharges 
Spence  from  the  payment  of  certain  sums  which  he  was  ow- 
ing him,  Barclay,  and  his  partner,  all  which  amounted  to  a 
sum  equal  to  that  at  which  Barclay  bid  off  the  land  at  the 
sheriif 's  sale,  with  interest  thereon,  and  in  consideration  there- 
of Spence  discharged  Barclay  from  the  payment  of  the  pur- 
chase money  for  the  land. 

It  is  needless  to  enquire  what  Avould  be  the  rights  of  the 
parties  in  a  court  of  law,  conceding  as  he  must  do  upon  a  mo- 
tion to  dissolve  the  injunction  the  truth  of  the  answer,  so  far 
as  it  negatives  the  allegations  of  the  bill.  In  undertaking  to 
execute  to  the  complainant  a  quit  claim  deed  to  the  land  in 
the  manner,  and  for  the  consideration  expressed  in  his  answer, 
Barclay  impliedly  affirmed,  not  only  that  he  had  bid  it  off  and 
had  the  sheriff's  deed,  but  that  he  had  paid  for  it  so  as  to  make 
his  deed  operative  against  W.  H.  M.,  and  the  parties  Avhose 
executions  were  in  the  sheriff's  hands  when  the  sale  was 
made.  The  acceptance  by  the  complainant  of  a  deed  for  a 
part  of  the  land  after  Barclay  informed  him  that  he  had  not 
paid  Spence,  but  had  promised  to  do  so  Avhenever  required, 
did  not  relieve  Barclay  from  making  such  payment,  if  he 
would  make  the  contract  obligatory  upon  the  complainant,  at 
least  to  the  extent  of  money  due  to  the  sheriff.  It  may  be  that 
if  a  sheriff  receive  in  payment  of  an  execution  a  discharge 
from  a  debt  owing  by  himself  to  the  defendant,  that  the  sheriff 
and  his  sureties  are  estopped  from  showing  that  it  was  not 
paid  with  money.  But  however  this  may  be,  the  plaintiff  is 
not  bound  to  resort  to  his  remedy  against  the  sheriff  and  his 
Sureties,  but  may  move  to  vacate  the  return  of  satisfaction  and 
have  another  execution  issued  and  levied,  or  if  its  predeces- 
sor had  been  levied  on  property  Avhich  had  been  thus  sold 
and  paid  for,  he  could  cause  the  execution  to  be  levied  and 
the  property  resold.  If  the  law  were  not  so,  the  plaintiff  might 
lose  hi*  debt  if  the  sheriff  and  his  sureties  were  insolvent. 
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The  executibn  is  the  sheriff's  warrant,  it  is  in  the  nature  of 
a  special  authority,  and  we  have  seen  it  requires  him  to  make 
the  sum  collectable  in  money,  and  does  not  authorise  him  to  re- 
ceive something  else  as  an  equivalent;  if  he  does  so,  his  act  is 
beyond  the  scope  of  his  legitimate  powers,  and  may  be  avoid- 
ed at  the  election  of  the  plaintiff  in  execution. 

The  allegation  that  the  complainant  is  the  assignee  of  a 
judgment  and  execution  which  entitles  him  to  the  money 
which  Barclay  should  pay  Spence  in  order  to  consumate  his 
purchase,  is  not  denied,  so  as  to  authorise  the  conclusion  upon 
the  motion  to  dissolve  the  injunction,  that  it  is  untrue.  If  then 
we  look  to  the  contract  alone,  Barclay  should  not  be  allowed 
to  enforce  his  judgment,  because  he  has  not  perfected  his  pur- 
chase so  as  to  acquire  any  title.  This  we  said  he  was  bound 
to  do  by  the  payment  of  the  sum  at  which  he  bid  off  the  land. 
The  assignment  under  which  the  complainant  claims,  makes 
him  in  equity  a  creditor  by  judgment  and  execution,  and  en- 
titled to  all  the  privileges  and  advantages  which  one  thus  sit- 
uated may  exercise.  We  have  seen  that  it  would  b&  compe- 
tent for  him  to  move  to  vacate  the  sale  to  Barclay,  because  no 
such  payment  has  been  made  as  the  law  recognizes.  If  he 
could  do  this,  why  should  he  be  compelled  to  pay  Barclay 
the  confessed  judgment  when  he  will  not  thereby  perfect  his 
title.  Having  notice  of  the  manner  in  which  Spence  was  paidj^ 
if  all  creditors  were  out  of  the  way,  could  not  W.  H.  M.,  ob- 
ject to  the  validity  of  the  sale  by  the  sheriff,  and  even  assert 
his  title  against  the  complainant.  Again :  supposing  the  com- 
plainant should  pay  Barclay,  he  could  not  re-sell  the  land  un- 
der his  execution,  without  losing  the  land,  or  what  he  had  thus 
paid.  And  if  Spence  and  his  sureties  were  insolvent,  would 
he  not  lose  cither  the  amount  paid  his  execution,  or  the  land, 
as  W.  H.  M.  could  not  be  called  on  a  second  time  to  satisfy 
the  execution.  It  may  perhaps  also  be  asked  whether  the 
sureties  of  the  sheriff  if  they  were  required  to  satisfy  the  com- 
plainant's execiltions  have  not  equitable  rights,  which  entitle 
them  to  be  subrogated  to  all  securities  the  complainant  may 
make  available,  and  if  he  were  to  yield  up  the  right  to  enforce 
satisfaction  from  the  land,  could  not  the  sureties  in  a  court  of 
chancery  insist  that  they  should  be  discharged  pro  tcudo.  These 
are  questions,  which  the  decision  of  the  case  as  now  present- 
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ed,  does  not  make  it  necessary  to  solve,  yet  they  are  suggest- 
ed by  the  record,  and  may  be  wothy  of  consideration  in  the 
progress  of  the  cause. 

Viewing  the  complainant  as  a  creditor  of  W.  H.  M.,  by 
judgment  and  execution,  which  entitle  him  to  the  money  that 
Spence  should  have  collected  of  Barclay,  as  well  as  a  pur- 
chaser from  Barclay,  and  we  are  clearly  of  opinion,  that  the 
judgment  against  the  complainant  should  not  be  enforced.  We 
have  stated  the  grounds  upon  which  this  conclusion  is  rested 
sufficiently  to  malte  ourselves  understood.  A  court  of  equity 
is  competent  to  consider  the  case  as  it  may  be  deduced  from 
the  pleadings  and  make  such  a  disposition  of  it  as  will  effect 
complete  justice  according  to  law. 

We  have  not  thought  it  necessary  to  consider  whether  the 
notice  of  the  motion  to  dissolve  the  injimction  should  not  have 
designated  the  place  at  which  it  would  be  made  before  the 
chancellor,  or  whether  this  court  will  regard  an  irregularity 
in  the  notice,  on  appeal  from  the  order  of  dissolution  as  an 
available  error.  Be  this  as  it  may,  we  have  seen  that  the  in- 
junction should  not  have  been  dissolved.  But  even  if  the  act 
requiring  a  notice,  is  merely  directory  (a  point  upon  which 
we  express  no  opinion,)  we  incline  to  think  that  a  correct 
j)ractice  requires  that  the  notice  should  be  so  precise  as  to  in- 
form the  complainant  when  and  where  the  motion  will  be 
submitted. 

We  have  not  done  more  than  merely  look  into  the  answer 
of  Spence,  as  it  had  no  influence  upon  the  decision  of  the 
chancellor,  there  being  exceptions  to  it  which  were  undecided. 
But  our  impression  is  that  it  contains  nothing,  if  the  excep- 
tions were  disposed  of,  that  Avould  induce  a  result  more  favor- 
able to  the  defendant.  We  however  leave  all  questions  which 
may  arise  upon  it  for  future  consideration.  We  have  but  to 
add,  that  the  order  dissolving  the  injunction  is  reversed,  and 
the  cause  remanded. 


CuiLTOx,  J,,  not  sitting. 
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HARRISON  vs,  POOL. 

1.  P.,  who  was  never  married  to,  but  lived  with  an  illegitimate  daughter 
ot'R.  B.  H.,  had  charge  in  South  Carolina  of  certain  slaves  as  his  over- 
seer, which  he  afterwards  for  fifteen  years  held  possession  of  in  this 
State,  claiming  and  controlling  them  as  his  own.  R.  B.  H.  within  this 
time  lived  in  the  immediate  neighborhood  of  P.,  end  repeatedly  spoke 
of  the  slaves  as  P.'s  property,  but  when  about  to  die  executed  a  will, 
bequeathing  them  to  P.  in  trust  for  the  benefit  of  certain  other  slaves 
whom  he  attempted  to  manumit.  The  will,  at  the  drawing  up  of  which 
P.  was  present  and  gave  the  names  of  most  of  the  slaves  so  be- 
queathed, required  that  he  should,  before  he  assumed  the  execution 
of  the  trust,  enter  into  bond  for  its  laithful  performance.  After  the 
death  of  R.  B.  H.  and  the  probate  of  the  will,  K.  H.,  one  of  the  distri- 
butees of  the  estate,  was  appointed  administrator  with  the  will  an- 
nexed, and  demanded  the  slave?  from  P.  P.  surrendered  them  to 
him,  and  he  kept  them  for  two  years,  when  they  were  distributed  un- 
der an  order  of  the  Orphans'  Court,  and  some  of  them  carried  to  other 

■  States,  P,  having  actual  notice  of  the  Orphans'  Court  proceedings  and 
of  the  consequent  division  of  the  slaves,  and  making  at  the  time  no 
objection  to  either.  Held — T.  That  in  a  suit  by  P.  against  K.  H.  for 
the  recovery  of  the  slaves,  it  was  not  competent  for  him  to  prove  that 
before  he  surrendered  the  slaves,  J.  H.,  one  of  the  distributees,  told 
him  that  if  any  of  them  fell  to  his  share  he  would  make  him  "  a  com- 
pliment" of  them; — II.  That  the  record  of  the  proceedings  in  the  Or- 
phans' Court  touching  the  distribution  of  the  slaves  was  admissible 
evidence  for  K.  H. ; — III.  That  a  receipt  from  P.  to  the  administrator 
for  "  all  demands  in  full  against  the  estate,"  if  he  claimed  under  the 
will,  was  relevant,  but,  if  he  claimed  by  independent  title  adversely  to 
the  estat'^,  irrelevant  testimony  ; — IV.  That  it  was  competent  for  K.  H. 
to  prove  the  application  of  P.  to  the  Register  in  Chancery  to  enter  in- 
to the  bond  required  by  the  will,  as  conducing  to  show  that  he  consid- 
ered the  slaves  as  passing  by  it. 

2.  Where  the  possession  of  property  is  acquired  and  held  for  a  time  in 
subordination  to  the  title  of  another,  to  render  it  adverse,  there  must 
be  a  disclaimer  of  the  original  title  and  an  actual  hostile  possession  of 
which  the  true  owner  had  notice,  or  which  is  so  ostensibja  and  noto- 
rious as  to  furnish  a  reasonable  or  frima  facie  presumption  of  notice. 

3.  An  adverse  possession  of  personal  property  for  more  than  six  years 
gives  a  complete  title,  without  reference  to  the  intention  or  understand- 
ing of  either  or  both  of  the  parties  at  the  time  of  its  delivery. 

4.  If  P.  having  the  title  to  slaves,  recognises  the  right  of  R.  B.  II.  to  dis- 
pose of  them  by  will,  and  upon  a  demand  by  the  personal  representa- 
tive of  R.  B  H.  surrenders  them  to  liim,  and  with  actual  notice  of  all 
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the  proceedings,  stands  by  and  suffers  them,  without  objection  on  his 
part,  to  be  divided,  under  an  ordei  of  the  Orphans'  Court,  among  the 
distributees  of  the  estate,  and  carried  by  them  into  other  States,  he  is 
Bfetopped  from  setting  up  against  such  personal  representative  any 
claim  for  or  on  account  of  said  slaves. 

Error  to  the  County  Court  of  Dallas.  Tried  before  the 
Hon.  A.  J.  Saffold. 

Detinue  for  a  number  of  slaves  by  defendant  against  the 
plaintiff  in  error,  who  Avas  the  administrator  with  the  will  an- 
nexed of  Richard  B.  Harrison,  deceased,  and  also  a  distribu- 
tee of  his  estate.  The  slaves  in  controversy  belonged  to  the 
decedent  in  South  Carolina,  and  were  in  charge  of  the  defen- 
dant in  error  as  his  overseer.  The  latter  lived  with  an  ille- 
gitimate daughter  of  the  decedent  as  his  wife,  but  they  Avere 
never  married.  The  decedent  and  defendant  in  error  removed 
from  South  Carolina  to  this  State,  and  the  slaves  after  the  re- 
moval remained  in  the  possession  of  the  defendant  for  some 
fifteen  years,  and  were  worked  by  him  on  lands  which  were 
said  to  belong  to  the  decedent  and  were  situated  near  his  re- 
sidence. During  the  time  defendant  had  the  slaves  in  pos- 
session, he  publicly  and  notoriously  claimed  and  treated  them 
as  his  own,  aud  the  decedent  repeatedly  spoke  of  them  as  the 
defendant's  property.  Just  before  the  decedent's  death,  he 
executed  a  will,  by  which  he  bequeathed  said  slaves  to  the 
defendant,  in  trust  for  the  benefit  of  other  of  his  slaves  whom 
he  attempted  in  his  will  to  manumit,  and  required  that  the  de- 
fendant should,  before  he  assumed  the  execution  of  the  trust, 
enter  into  bond  for  its  faithful  performance.  The  defendant 
was  present  when  this  will  was  made,  and  gave  to  decedent 
the  names  of  the  slaves  so  bequeathed.  After  the  decedent's 
death,  the  plaintiff  in  error  as  his  administrator  demanded  the 
slaves  of  the  defendant,  who  surrendered  them  to  him.  The 
plaintiff  kept  them  in  possession  about  two  years,  and  they 
were  then  distributed  under  an  order  of  the  Orphans'  Court, 
the  distributees  executing  to  the  administrator  refunding  bonds, 
and  some  of  them,  who  resided  out  of  this  State,  took  the 
slaves  allotted  to  them  along  with  them.  The  defendant 
proved  that  one  of  the  distributees  of  the  estate  informed  him, 
before  he  surrendered  the  slaves  to  the  administrator,  that  if 
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any  of  said  slaves  sued  for  should  fall  to  his  (the  distribu- 
tee's) share,  he  would  make  him  "  a  compliment "  of  them.— 
The  plaintiff'  objected  to  this  testimony,  but  the  court  refused 
to  exclude  it.  The  plaintiff  proved  actual  notice  to  the  de- 
fendant of  the  proceedings  in  the  Orphans'  Court  touching  the 
distribution  of  the  slaves,  and  of  the  division  made  under  it, 
and  that  he  took  no  steps  in  opposition  to  it,  and  in  connection 
therewith  offered  in  evidence  a  transcript  of  said  proceedings 
in  the  Orphans'  Court,  to  Avhich  the  defendant  objected,  and 
the  court  refused  to  allow  it  to  go  the  jury.  The  plaintiff"  also 
offered  to  read  in  evidence,  after  first  proving  the  signature, 
two  receipts  given  by  the  defendant  to  the  plaintiff"  in  error 
whilst  said  slaves  were  in  the  possession  of  the  latter,  by  the 
first  of  which  he  acknowledged  to  have  received  from  him  as 
administrator  "all  the  demands  in  full"  which  he  had  against 
the  estate,  and  by  the  other  "all  the  notes  and  accounts"  which 
the  estate  had  against  him,  and  which  were  given  up  "accord- 
ing to  the  request"  of  the  deceased,  and  proved  that  at  the  time 
the  will  was  drawn  the  deceased  said  to  the  defendant  that 
there  were  various  demands  between  them,  and  he  believed 
defendant  would  fall  in  his  debt  on  a  settlement,  but  that  he 
wished  no  claim  made  upon  him,  and  that  no  claim  should  be 
made  by  either  party  against  the  other,  to  which  the  defendant 
then  agreed.  The  defendant  objected  to  the  reading  of  the 
receipts,  and  the  court  sustained  the  objection.  The  plaintiff' 
further  offered  to  read  in  evidence  an  entry  on  the  minutes  of 
the  Register  in  Chancery  at  CahaAvba,  in  the  following  words, 
having  first  proposed  to  prove  it  by  the  Register :  "  Before  the 
Register,  this  28lh  May,  A.  D.  1844 :  in  the  matter  of  the  trus- 
teeship under  the  will  of  Richard  B.  Harrison.  This  day  came 
before  the  Register  Ephraim  Pool,  appointed  trustee  under  the 
will  of  Richard  B.  Harrison,  deceased,  and  applied  to  give 
bond  and  qualify  as  such  trustee,  which  application  is  refused 
by  the  Register."  It  was  shown  that  this  apj)licalion  was  not 
made  by  the  defendant  in  person,  but  by  his  attorney  with  his 
knowledge  and  consent.  The  defendant  objected  to  the  read- 
ing of  this  entry,  and  the  proof  proposed  to  be  connected  with 
it,  and  the  court  refused  to  let  it  go  to  the  jury. 

The  court  charged  the  jury,  that  if  Pool  had  just  reason  to 
believe  and  did  believe  that  Harrison  intended  the  negroes  for 
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his  benefit,  and  under  this  belief  held  them,  openly  using  and 
claiming  them  as  his  own,  this  would  be  such  an  adverse  pos- 
session as  would  ripen  into  a  title  in  six  years ;  but  that  if  they 
believed  that  Pool  acquired  the  possession  of  the  slaves  from 
said  Harrison  as  a  loan,  and  that  such  was  understood  to  be 
the  character  of  his  possession  both  by  himself  and  Harrison, 
no  length  of  time  would  ripen  his  possession  into  a  title.  The 
defendant  below  asked  the  court  to  charge  the  jury,  that  whe- 
ther it  was  a  gift  or  loan  depended  on  the  intention  of  Richard 
B.  Harrison,  and  that  if  Pool  was  in  doubt  as  to  what  his  in- 
tention was,  it  was  his  duty  to  inquire  and  ascertain  such  in- 
tention, which  charge  the  court  refused  to  give.  He  also  asked 
the  court  to  charge  that  the  plaintiff  is  not  entitled  to  recover 
in  any  event  except  for  the  slaves  in  the  defendant's  possess- 
ion, which  charge  the  court  refused,  and  instructed  the  jury 
that  it  w£is  immaterial  whether  the  defendant  had  the  slaves 
in  possession  or  not  at  the  time  the  suit  Avas  instituted,  provi- 
ded he  had  them  in  possession  at  any  time  before. 

To  the  several  rulings  of  the  court,  to  the  charges  given,  and 
to  the  refusal  to  give  the  charges  requested,  the  defendant  ex- 
cepted, and  now  assigns  them  as  error. 

Hunter,  for  plaintiff  in  error. 

G.  W.  Gayle,  for  defendant. 

CHILTON,  J. — This  was  an  action  of  detinue,  brought 
by  Pool  against  the  plaintiff  in  error  to  recover  certain  negro 
slaves  described  in  the  pleadings.  There  was  a  verdict  for 
the  plaintiff  below.  Upon  the  trial  a  bill  of  exceptions  was 
sealed  by  the  presiding  judge,  which  sets  out  the  proof  in  ex- 
tenso,  and  upon  which  the  errors  are  assigned  in  this  court. — 
There  Avas  proof  conducing  to  show  that  the  slaves  in  contro- 
versy had  belonged  to  Richard  B.  Harrison,  who  had  at  one 
time  resided  in  South  Carolina,  where  the  defendant  in  error 
had  been  an  overseer  for  him  and  in  charge  of  said  slaves  in 
that  capacity :  That  afterwards,  and  for  some  fifteen  years 
prior  to  the  institution  of  this  suit,  the  defendant  in  error  claimed 
said  slaves  as  his  own,  and  repeated  declarations  of  Harrison 
were  proven,  by  which  in  speaking  of  said  slaves,  he  men- 
tioned them  as  "  Pool's  negroes ;"  that  after  their  removal  to 
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this  State,  Pool  remained  in  possession  of  the  slaves,  but  re- 
sided on  land  said  to  be  owned  by  said  Harrison,  and  situated 
a  few  miles  distant  from  his  residence ;  and  that  Pool  occasion- 
ally lived  with  the  reputed  illegitimate  daughter  of  Harrison  as 
his  wife,  but  was  never  married  to  her.  It  was  further  shoAvn 
in  the  proof,  that  Harrison  a  short  time  before  his  death  made 
a  will  bequeathing  these  slaves  to  Pool,  in  trust  for  the  benefit 
of  certain  other  slaves,  whom  he  attempted  to  manumit  by  his 
will ;  that  Pool  was  present  at  the  time  of  his  making  this  will, 
and  gave  him  the  names  of  the  slaves  so  bequeathed,  and 
made  no  objection ;  and  that  the  provisions  of  the  will  required 
Pool,  before  he  entered  upon  the  execution  of  the  trust,  to  en- 
ter into  bond  for  its  due  performance.  This  will  was  admitted 
to  probate.  After  the  death  of  Richard  B.  Harrison,  the  plain- 
tiff in  error  administered  upon  his  estate  and  demanded  the 
slaves  of  Pool,  who  surrendered  them  to  him,  and  after  keep- 
ing them  some  two  years,  a  division  of  said  Richard  B.  Har- 
rison's estate  was  made,  and  these  slaves  were  apportioned 
with  the  other  property,  by  the  order  of  the  Orphans'  Court, 
among  the  several  distributees  of  the  estate,  who  gave  the 
usual  refunding  bonds  to  the  administrator,  and  some  of  them, 
residing  without  the  limits  of  this  State,  took  their  portions  of 
said  slaves  with  theiji. 

In  the  court  below,  Pool,  the  plaintiff,  was  allowed  to  prove 
by  John  Harrison,  one  of  the  distributees,  that  he,  the  witness, 
had  informed  said  plaintiff,  previous  to  his  surrendering  the 
slaves  to  the  administrator,  that  if  any  of  said  slaves  should  fall 
to  his  share,  he  (to  use  his  own  words)  would  make  "a  com- 
pliment" of  them  to  said  plaintiff.  It  is  insisted  by  the  defen- 
dant in  error,  that  this  proof  was  properly  admitted  as  show- 
ing the  inducement  of  Pool  to  give  up  the  slaves,  and  explain- 
ing the  <7?<o  amino  he  parted  with  them.  The  argument  does 
not  sustain  the  position.  The  administrator,  who  is  the  plain- 
tiff in  error,  and  to  whom  the  property  was  delivered,  was 
neither  party  nor  privy  to  the  conversation.  It  is  not  even 
shown  that  he  had  knowledge  of  it  before  the  distribution  of 
the  property  by  the  order  of  the  Orphans'  Court.  Upon  what 
principle  then  can  he  be  injuriously  affected  by  the  promises 
or  declarations  of  a  third  party,  with  whom  he  had  no  connec- 
tion in  any  way  whatever?    We  cannot  conceive  how  such 
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proof  can  be  admitted  legally  against  him.  The  declarations 
were  not  made  at  the  time  of  the  delivery,  so  as  to  constitute 
a  part  of  the  res  gestae,  and  although  they  would  doubtless  be 
received  as  evidence  iu  a  suit  by  Pool  against  John  Harrison, 
the  witness,  they  are  as  to  the  administrator  res  inter  alios,  and 
clearly  inadmissible.  Redman  v.  Roberts,  1  Iredell's  Rep.  479 ; 
Hanberger  v.  Root,  6  Watts  &  Serg.  431 ;  Perry  v.  Graves, 
13  Ala.  Rep.  246. 

The  record  of  the  Orphans'  Court,  which  the  court  excluded, 
and  which  showed  a  distribution  of  the  property  sued  for 
among  the  distributees  of  the  estate,  was  clearly  admissible  as 
evidence.  It  was  offered  in  connection  with  proof,  showing 
that  the  plaintiff  below  was  fully  apprised  of  the  proceedings 
which  it  recited,  to  show  that  the  slaves  then  in  defendant's 
possession  had  been  allotted  to  him  upon  a  distribution  of  the 
property  of  the  estate,  and  thus  to  make  out  his  title.  Pool 
having  upon  the  administrator's  demand  of  the  property  de- 
livered it  up  to  him  as  assets  of  the  estate  for  distribution,  not- 
withstanding he  may  have  been  assured  by  some  of  the  dis- 
tributees that  they  would  relinquish  to  him  whatever  share  of 
said  property  might  fall  to  them,  could  not  hold  the  adminis- 
trator responsible  for  the  slaves  which  had  by  order  of  the 
court  been  distributed  and  thus  placed  put  of  his  possession 
and  beyond  his  control.  The  proof  should  have  gone  to  the 
jury,  so  that  they  might  determine  whether  the  distribution 
which  it  evidenced  was  not  in  accordance  with  and  a  con- 
summation of  the  intention  of  Pool  in  making  the  surrender, 
and  to  show  that  the  administrator  had  been  legally  divested 
of  a  portion  of  the  slaves  for  which  he  was  sought  to  be 
charged.  The  record  showed  the  action  of  the  court  and  of 
the  administrator  predicated  upon  the  conduct  of  Pool  in  sur- 
rendering the  property,  and  that  the  slaves  then  in  the  defend- 
ant's possession  had  been  allotted  him  as  one  of  the  distribu- 
tees of  the  estate.  Suppose  that  the  Avhole  of  the  slaves  had 
been  allotted  to  the  defendant,  and  the  other  distributees  had 
received  an  equal  number  of  the  slaves  of  the  estate  about 
wliich  there  is  no  controversy,  should  not  the  defendant  be 
allowed  to  say  in  answer  to  Pool's  demand  for  the  slaves  of 
him — "You  placed  them  in  the  hands  of  the  administrator  of 
the  estate  as  assets  for  distribution — that  distribution  has  been 
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made,  they  have  fallen  to  me  as  my  portion  of  the  estate,  and 
I  have  never  either  directly  or  indirectly  acknowledged  your 
claim,  nor  consented  to  yield  to  you  my  proportion  of  said 
slaves ;  and  since  as  a  consequence  of  your  act  in  surrender- 
ing the  slaves  and  in  consummation  of  the  purpose  for  which 
the  surrender  was  made  the  slaves  are  allotted  to  me,  you  shall 
not  be  alloAved  to  take  advantage  of  your  admission  to  my 
prejudice."  We  think  it  very  clear  that  the  record  of  the  dis- 
tribution of  the  property,  connected  with  Pool's  surrender  of  it 
to  the  administrator  for  that  purpose,  was  legitimate  and  should 
not  have  been  rejected. 

If  Pool  had  claimed  the  slaves  under  the  will  of  Richard 
B.  Harrison,  then  the  receipt  from  him  in  full  of  all  demands 
given  to  the  administrator  would  certainly  have  been  relevant 
testimony  as  conducing  to  show  that  he  had  no  claim  or  right 
of  action  against  the  estate.  The  word  "  demand"  would  cer- 
tainly embrace  the  claim  which  he  might  assert  against  the 
estate  for  the  slaves,  as  according  1o  Lord  Coke,  it  is  the  most 
comprehensive  term  known  to  the  law  except  the  word  claim, 
and  a  release  of  all  demands  releases  "  all  mixed  actions,  a 
warranty,  which  is  a  covenant  real,  and  all  other  covenants 
whether  real  or  personal,  conditions  before  they  are  broken  or 
performed,  and  after  annuities,  recognizances,  obligations, 
contracts,"  &c.  Coke  Lit.  291,  b.  If  however  he  claimed  the 
slaves,  independent  of  the  estate  and  by  title  adverse,  then  it 
is  equally  clear  that  the  receipts  were  wholly  erelevant  and  in- 
admissible. 

The  County  Court  also  erred  in  rejecting  the  record 
of  Pool's  application  to  the  Register  of  the  Chancery 
Conrt  to  give  bond,  according  to  the  will  of  Richard  B.  Har- 
rison, as  preparatory  to  his  entering  upon  the  trust  which  he 
supposed  the  will  created.  This  proof  was  condusive  to  show 
that  he  considered  the  properly  as  passing  by  the  will,  and  in 
connection  with  the  proof  of  his  presence  when  the  will  was 
made  and  his  having  furnished  the  testator  assistance  in  its 
execution,  was  proper  for  the  consideration  of  the  jury.  If 
the  application  was  made  by  counsel  as  a  mode  of  obtaining 
possession  of  the  slaves,  and  not  for  the  purpose  of  acquies- 
cing in  the  title  which  is  asserted  by  the  will,  and  Pool  was 
nicjfely  induced  to  resort  to  the  remedy  upon  the  advice,  that 
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he  would  be  entitled  to  the  absolute  property  in  the  slaves,  if 
he  could  obtain  them  in  that  way,  this  would  go  far  to  destroy 
the  effect  of  such  evidence,  but  would  not  render  it  incompe- 
tent. The  jury  should  determine  upon  the  weight  which  it 
should  have  as  an  admission  by  Pool  of  property  in  the  testator. 
As  this  cELse  will  have  to  go  back,  it  is  proper  that  we 
should  briefly  state  the  law  arising  upon  the  charges  which 
were  asked  and  refused  in  the  court  below,  and  also  upon 
those  given,  as  a  guide  for  the  future  conduct  of  the  cause. 
Adverse  possession  is  a  question  of  fact,  to  be  determined  by 
the  jury,  according  to  the  rules  which  the  law  prescribes. 
Where  the  possession  is  acquired  and  held  for  a  time  in  sub»- 
ordination  to  the  title  of  the  true  owner,  then,  to  constitute  an 
adverse  possession,  there  must  be  a  disclaimer  of  the  original 
title,  and  an  actual  hostile  possession  of  which  the  true  owner 
had  notice,  or  which  is  so  ostensible  and  notorious  as  to  fur- 
nish a  reasonable,  or  prhna  facie  presumption  of  notice.  If 
Pool  held  the  property  adversely  as  above  stated,  it  is  wholly 
unimportant  whether  at  the  time  it  was  delivered,  Richard  B. 
Harrison  considered  the  property  as  loaned  to  him  or  not,  for 
if  Pool  esteemed  the  property  as  having  been  given  to  him, 
and  under  that  belief,  asserted  claim  to  it,  as  his  own  and  held 
it  notoriously  adverse,  his  possession  after  the  expiration  of 
six  years,  from  the  commencement  of  such  adverse  possession, 
would  ripen  into  a  complete  title,  errespective  of  the  intention 
of  Richard  B.  Harrison.  So  also,  if  the  property  had  been 
originally,  loaned,  and  so  understood  by  both  parties,  but  Pool 
afterwards  disclaimed  the  title  of  the  lender,  and  held  adverse- 
ly under  such  circumstances  as  to  charge  the  lender  with  no- 
tice of  his  disclaimer  and  adverse  possession,  the  property 
would  vest  in  him  after  the  expiration  of  six  years  from  the 
commencement  of  the  adverse  possession.  It  is  laid  down 
generally,  and  we  think  correctly,  that  an  adverse  possession 
for  a  length  of  time  which  makes  out  a  title  under  the  statute 
of  limitations,  may  be  set  up  against  any  title  whatever.  Brad- 
street  V.  Huntingdon,  5  Peters,  438 ;  Jackson  v.  Deffendorf,  3 
Johns.  Rep.  267;  Angel  on  Limitation,  396,  and  note  1,  (2d 
edit.)  See  also  Kitty  v.  Fitzhugh,  4  Rand.  GOO ;  Ratrie  v. 
Saunders,  2  Har.  &  John.  327;  Callis  v.  Tolson,  6  Gill.  &; 
John.  90 ;  Smart  v.  Baugh,  3  J.  J.  Marshall,  363. 


Ji^WUARY  TERM,  1849.  175 


Harrison  v.  Pool. 


In  this  case  the  property  was  delivered  to  the  administrator  as 
assets  of  the  estate  for  the  purpose  of  having  the  estate  settled, 
and  the  question  was  presented  in  the  court  below,  whether  the 
administrator  was  liable  in  this  action  of  detinue  for  the  pro- 
perty which  had,  under  the  order  of  distribution,  gone  into 
the  hands  of  the  other  distributees  of  the  estate.  We  need 
not  discuss  the  question,  whether  if  a  bailee  dispose  of  proper- 
ty in  accordance  with  the  terms  of  the  bailment,  and  in  ig- 
norance of  the  rights  of  a  third  party,  he  can  be  made  liable 
in  an  action  of  detinue  for  the  property  thus  disposed  of. 
Lee  V.  Matthews,  10  Ala,  Rep.  682 ;  Pool  v.  Adkinson,  1 
Dana's  Rep.  110.  But  confining  our  opinion  to  the  law  aris- 
ing upon  the  facts  of  the  case  before  us,  we  feel  quite  sure 
that  if  the  property  was  delivered  up  by  Pool  upon  the  admin- 
istrator's demand,  as  assets  of  the  estate  of  Richard  B.  Harri- 
son, and  Pool  did  not  at  that  time,  nor  at  any  time  previous 
to  the  distribution  of  the  property  among  the  several  distribu- 
tees by  order  of  the  Orphans'  Court,  assert  or  make  known 
his  tlaim  to  the  administrator,  then  he  is  estopped  from  setting 
up  such  claim.  The  rights  of  third  parties,  who  have  acted 
upon  the  admission  which  his  relinquishment  implies,  have  be- 
come vested,  the  settlement  of  the  estate  so  far  as  a  distribu- 
tion of  the  property  is  concerned,  has  been  based  on  such 
admission ;  the  other  distributees  have  received  their  portion 
of  the  property,  and  to  hold  the  administrator  liable  in  detinue, 
or  any  other  action  for  the  slaves  thus  voluntarily  surrender- 
ed and  distributed  by  a  court  of  competent  jurisdiction  would 
equally  oppose  the  principles  of  law  and  the  plain  dictates  of 
justice.  It  would  be  to  make  the  administrator  responsible 
for  the  plaintiff's  own  folly  in  delivering  up  property  as  be- 
longing to  the  estate  which  really  belonged  to  him;  and  a 
further  consequence  of  the  plaintiff's  recovery  would  be  to 
overturn  the  proceedings  of  the  court  distributing  the  slaves, 
and  to  involve  the  estate  in  another  settlement  after  the  slaves 
shall  have  been 'restored,  or  to  turn  the  administrator  round 
to  his  action  upon  the  refunding  bonds  which  he  had  taken  of 
the  distributees  for  his  indemnity.  See  as  to  estoppel,  Robi- 
8on  V.  Coker  11  Ala.  Rep.  4721  Gamble  v.  Gamble's  adm'r, 
ib.  976,  and  cases  cited  from  3  C.  &  P.  136.  See  eJso  the 
numerous  authorities  collated  in  1  Sup.  U.  S.  Digest,  566-7 ; 
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2  U.  S.  Digest,  205;  2  Phil.  Ev.,  note  192,  p.  199,  et  seq.-^ 
If,  as  the  proof  indicates.  Pool  was  induced  to  surrendef  the 
slaves  upoH  an  assurance  of  some  of  the  distributees  that  he 
should  have  as  a  donation  whatever  share  of  the  slaves  might 
fall  to  them,  we  will  not  say  he  could  not  recover  from  the 
party  making  such  promise  the  share  allotted  to  him ;  but  it  is 
not  pretended,  as  we  have  before  stated,  that  the  plaintiff  in 
error  made  any  such  promise,  or  knew  that  any  one  else  had 
done  so.  As  to  him,  then,  the  doctrine  of  estoppel  en  pais  ap- 
plied. It  follows  that  the  charge  asked  by  the  defendant  be- 
low, under  the  facts  of  this  case,  "  that  the  plaintiff  could  not 
recover  in  any  event  except  for  the  slaves  in  the  defendant's 
possession  at  the  commencement  of  the  suit,"  was  more  favor- 
able to  the  plaintiff  against  whom  it  was  asked  than  the  law 
would  warrant,  and  should  have  been  given. 

It  is  unnecessary  to  examine  the  other  points  raised,  as  it 
is  not  probable  they  will  arise  on  another  trial. 

Judgment  reversed,  and  cause  remanded. 
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LECATT  vs.  THE  MERCHANTS'  INS.  CO.,  MOBILE. 

1.  The  Writ  of  Right  at  common  law,  or  as  recognised  by  statute  in  this 
State,  does  not  lie  in  favor  of  a  tenant  by  the  curtesy. 

Error  to  the  Circuit  Court  of  Mobile.    Tried  before  the 
Hon.  John  Bragg. 

Jones  &  Cuthbert,  for  plaintiff: 

1.  The  writ  of  right,  strictly  so  called,  lies  only  in  favor  of 
one  who  claims  a  fee  simple  estate.  But  other  writs,  called 
tarits  in  tlie  nature  of  writs  of  rigid,  lie  to  recover  lands  by  per- 
sons claiming  a  free-hold  less  than  a  fee  simple.  3  Black. 
Com.  193.  Thus  such  a  writ  lies  to  recover  dmver-^an  estate 
strikingly  analogous  to  curtesy.  Roscoe  on  Real  Actions, 
29.  It  is  laid  down  that  a  tenant  by  curtesy  is  entitled  to 
the  writ  of  cessavit,  which  is  itself  a  writ  in  the  nature  of  a  writ 
of  right.  Ros.  on  Real  Ac.  33.  So  where  tenant  in  dower  or 
by  curtesy  has  lost  his  land  by  default  in  a  possessory  action, 
he  can  recover  it  by  a  writ  quod  ci  deforceat,  which  is  a  writ 
in  the  nature  of  a  writ  of  right.  Roscoe  on  Real  Actions  132 ; 
2  Fitzh.  Nat.  Brev.  155-56.  These  analogies  and  authorities 
17 
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show  that  the  tenant  by  the  curtesy  is  entitled  to  this  writ. 
If  it  should  be  denied  him,  then  there  would  follow  the  anom- 
aly of  a  right  without  a  remedy,  which  the  law  does  not  easily 
allow.     3  Black.  Com.  192. 

2.  This  court  in  the  late  case  of  Henry  and  wife  v.  Thorpe, 
14  Ala.  Rep.  103,  has  decided  that  the  writ  of  right  is  an  ex- 
isting remedy  in  Alabama,  and  the  same  reasoning  used  in 
that  case  shows  that  the  other  writs  in  the  nature  of  writs  of 
right  also  exist  in  our  laws. 

Campbell,  contra : 

1.  The  question  in  this  cause  is  whether  a  ten'ant  by  cur- 
tesy can  maintain  a  writ  of  right.  The  nature  of  the  plaintiff's 
title  appears  in  the  declaration,  and  the  question  is  presented 
to  the  court  by  the  judgment  on  the  demurrer.  3  Black.  Com. 
193,  194;  Ros.  on  Real  Act.  22,  176 ;  28  Law  Lib.  See  for 
the  different  forms  of  the  writ  of  right,  Roscoe  on  Real  Act.  3 ; 
1  Fitz  Herb.  Natura  Brev.  5. 

CHILTON,  J. — The  plaintiff  in  error  brought  his  writ  in  the 
nature  of  a  writ  of  right,  demanding  as  tenant  by  the  curte- 
sy certain  real  estate  in  the  city  of  Mobile.  The  declaration 
was  demurred  to,  and  the  court  below  sustained  the  demurrer, 
and  gave  judgment  against  the  demandant  for  the  cost,  to  re- 
verse which  judgment  he  brings  the  case  to  this  court. 

The  question  for  our  decision  is,  whether  the  tenant  by  the 
curtesy  is  entitled  to  the  remedy  resorted  to  in  this  case  to 
recover  his  estate. 

The  writ  of  right,  which,  though  it  is  recognized  by  our 
statute,  has  been  rarely  resorted  to  in  this  State,  lay  at  the 
common  law  according  to  Judge  Blackstone,  principally  in 
four  cases :  "  1.  Upon  discontinuance  by  the  alienation  of  ten- 
ant in  tail,  whereby  he  who  had  the  right  of  possession  had 
transfered  it  to  the  alienee,  and  therefore  his  issue,  or  those  in 
remainder  or  reversion  shall  not  be  allowed  to  recover  by  vir- 
tue of  that  possession,  which  the  tenant  hath  so  voluntarily 
transfered.  2-3 — In  case  of  judgment  given  against  either 
party,  whether  by  his  own  default,  or  upon  trial  of  the  merits 
in. any  posse.ssory  action  ;  for  such  judgment,  if  obtained  by 
iiim  who  hath  not  the  true  ownership,,  is  held  to  be  a  species 
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of  deforcement,  which  however  binds  the  right  of  possession, 
and  suffers  it  not  to  be  ever  again  disputed,  unless  the  right  of 
property  be  also  proved.  4 — In  case  the  demandant  M'ho 
claims  the  right  is  barred  from  these  possessory  actions  by 
length  of  time,  and  the  statute  of  limitations.  In  these  four 
cases  the  law  applies  the  remedial  instrument  of  either  the 
writ  of  right  itself,  or  such  other  writs  as  are  said,  to  be  of  the 
same  nature."  3  Black.  Com.  191.  But  this  writ  only  lay 
for  such  as  claimed  to  be  tenants  of  the  fee  simple,  and  it  is 
said  "  if  the  owners  of  a  particular  estate,  as  for  life,  in  dower, 
by  the  curtesy,  or  in  fee  tail,  are  barred  of  the  right  of  pos- 
session by  a  recovery  had  against  them  through  their  default 
or  non  appearance  in  a  possessory  action,  they  were  absolute- 
ly without  any  remedy  at  the  common  law ;"  ib.  193.  The 
statute  of  Westminster  2, 13  Edw.  1,  c.  4,  gave  a  new  writ  to 
such  persons,  after  their  lands  had  been  recovered  against 
them  by  default,  called  a  quod  ei  deforceat,  which  partakes 
somewhat  of  a  writ  of  right,  and  enabled  him  who  had  been 
deforced  by  his  default  to  regain  the  right.  This  remedy,  it 
seems  was  confined  to  the  particular  case  provided  for,  viz, 
the  recovery  against  the  demandant  in  a  possessory  action  by 
dafatdt  or  non  appearance,  for  where  the  party  made  defence 
and  recovery  was  had  against  him,  he  was  not  entitled  to  this 
statutory  remedy.  It  is  also  said,  that  a  tenant  by  the  curtesy 
is  only  entitled  to  this  writ  by  the  equity  of  the  statute  not  be- 
ing specially  named  therein.  Roscoe  on  Real  Actions,  132  ; 
28  Law  Lib.  94.  Neither  was  this  writ  technically  consid- 
ered in  the  nature  of  a  writ  of  right,  but  was  a  writ  of  entry, 
and  is  so  classed  by  Mr.  Roscoe,  page  88.  But  it  is  unneces- 
sary for  us  to  consider  this  writ,  which  was  conferred  by  the 
statute,  since  we  have  no  statute  which  authorises  it,  and  be- 
ing unknown  to  the  common  law,  it  cannot  be  considered  as 
of  force  here. 

It  is  true,  as  is  stated  by  the  counsel,  that  for  every  right 
there  is  a  remedy,  (3  Blackstone's  Com.  192,)  but  this  maxim 
of  the  law  does  not  imply  that  a  party  may  not  lose  his  reme- 
dy and  consequently  forfeit  his  right  by  his  laches,  by  his  fail- 
ure to  avail  himself  of  the  remedy  which  the  law  affords  with- 
in the  time  prescribed  by  the  statutes.  By  our  law,  a  party 
claiming  as  tenant  by  the  cmlcsy,  has  his  remedy  by  the  or- 
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dinary  action  of  ejectmentj  or  trespass  to  try  title.  Rochon  v. 
Lecatt,  1  Stewart's  Rep.  609.  And  if  he  fail  to  bring  his  ac- 
tion within  the  time,  which  the  statute  prescribes  as  a  bar  to 
these  remedies,  he  must  lose  his  estate.  As  the  common  law 
gave  the  plaintiff  no  remedy,  not  being  entitled  to  the  Avrit  of 
right  or  any  writ  in  the  nature  of  a  writ  of  right,  and  as  we 
have  no  statute  similar  to  13  Edw.  1  c.  4,  it  folloM^s  that  the 
action  in  the  present  case  cannot  be  maintained.  It  is  true 
that  by  the  common  law,  the  widow  was  entitled  to  her  writ  of 
right  of  dower,  when  no  part  of  her  dower  was  assigned  her, 
and  that  the  nature  of  her  title  is  very  similar  to  that  of  cur- 
tesy, both  being  estates  for  life,  and  requiring  a  present  seizin 
in  law  or  in  deed  in  the  owner  of  the  inheritance,  whose  death 
consummates  the  title  which  the  marriage  rendered  initiate. 
Still,  however,  there  was  a  difference.  The  estate  of  one  is 
said  to  be  in  the  post,  the  other  by  the  husband.  The  tenant 
by  the  curtesy,  being  entitled  to  the  wJiole  estate  of  the  \vife 
for  life,  might  immediately  enter  upon  it  after  her  death, 
whereas  the  widow,  being  entitled  to  only  one  third,  must 
wait  until  it  was  assigned  her  by  the  heir,  or  until  she  obtain- 
ed the  allotment  by  judgment  of  law.  1  Hilliard  on  Real  Pro- 
perty, 184,  n.  b.  This  may  have  constituted  the  reason  for 
affording  the  tenant  in  dower  a  remedy  by  the  writ  of  right, 
which  was  denied  to  the  husband  who  claimed  curtesy. 

Neither  can  the  plaintiff  be  aided  by  any  analogy  to  be 
drawn  from  the  remedy  afforded  by  the  absolute  writ  of  ces- 
savit. This  writ,  as  a  common  law  remedy  lay  for  the  owner 
of  the  estate  against  the  tenant  who  had  ceased  lor  two  years 
to  pay  the  rent,  or  perform  the  service  which  his  tenure  requir- 
ed, not  having  sufficient  goods  and  chattels  on  the  land  to  be 
distrained.  2  Fitzherbert's  Natura  Brevi  208;  Roscoe  on 
Real  Actions,  33.  It  did  not  lie  for  tenant  in  tail,  or  by  the 
curtesy,  until  extended  by  statute,  Westm.  2,  c.  21 ;  ib.  c.  41. 

We  think  the  proper  construction  of  our  own  statute  which 
gives  the  writ  of  right,  requires  that  we  consider  it  as  subject 
to  the  common  law  restrictions  since  its  operation  is  not  en- 
larged by  any  provision  of  the  act. 

Our  conclusion  is,  that  there  was  no  eri'or  in  sustaining  the 
demurrer,  and  the  judgment  is  affirmed. 
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ALLEN  &  WIFE  vs.  WHITE,  Adm'r. 

1.  Where  property  is  bequeathed  in  trust  "for  the  maintenance  of  a  mar- 
ried man  and  his  family,"  the  entire  interest,  as  between  him  and  his 
wife,  vests  absolutely  in  the  husband,  and,  there  being  no  children,  his 
administrator,  after  his  death,  may  recover  the  possession  of  the  pro 
perty  from  the  wife  in  an  action  of  detinue. 

2.  J.  M.  by  his  will  bequeathes  certain  property  to  his  son,  C,  in  trust, 
&c.  for  the  maintenance  of  his  son,  R.,  his  family,  and  lawful  children, 
which  he  now  has  or  may  hereafter  have,  and  the  survivor  of  them :  Held — 
That  the  limitation  over,  in  favor  of  the  survivor,  regarded  as  an  exe- 
cutory devise,  is  too  remote  and  is  consequently  void. 

3.  Where  J.  M.  bequeathes  property  to  his  son,  C,  in  trust,  &c.  for  the 
maintenance  of  his  son,  R.,  his  family,  and  lawful  children,  which  he  nmv 
has,  or  may  hereafter  have,  and  the  survivor  of  them,  and  on  the  further 
trust,  that  liis  said  son,  R.,  jointly  with  the  trustee,  shall  have  the 
power  to  sell  any  part  of  the  property,  and  to  dispose  of  all  or  any  part 
of  it  himself  by  last  will  and  testament,  the  limitation  over  in  favor  of 
the  survivor,  being  repugnant  to  the  absolute  power  of  disposal  given 
to  R.  by  the  will,  is  void.  It  is  essential  to  the  validity  of  an  executory 
devise,  that  it  cannot  be  defeated  by  any  act  of  the  first  taker. 

Error  to  the  Circuit  Court  of  Russell.     Tried  before  the 
Hon.  Nathan  Cook. 

The  facts  of  this  case  are  fuUy  set  out  in  the  opinion  of  the 
court. 

Belser  &  Harris,  for  plaintiffs  in  error : 

1.  The  intention  of  the  testator  must  prevail,  and  to  ascer- 
tain it,  every  clause  in  the  instrument  may  be  looked  to,  and 
every  word  in  each  clause  weighed.  Heirs  of  Cassal  v.  Mc- 
Millan, adm'r,  8  Porter,  197 ;  Rugely  et  al.  v.  Robinson  et  al., 
10  Ala.  720 ;  Olmstead  v.  Harvey,  1  Barbour,  102 ;  McMur- 
tre  V.  Dew,  3  Green,  276.  The  language  used  by  the  testa- 
tor cannot  be  construed  into  a  perpetuity,  and  the  devise  is  not 
subject  to  such  an  interpretation.  Jackson  v.  Christman,  4 
Wend.  277 ;  Richardson  v.  Noyes,  2  Mass.  56 ;  Couch  v.  Gor- 
ham,  1  Conn.  36 ;  Smith  v.  Cox,  3  Dev.  394 ;  Rogers  v.  Ran- 
dall, 2  Spears,  38 ;  Marston  v.  Carter,  12  N.  H.  157 ,  Doyle  v 
Bowler,  7  Ala.  246 ;  Dunn  &  Wife  v.  Bank  of  Mobile,  2  Ala. 
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152.  The  general  residuary  bequest  in  the  will  prevents  this 
objection  from  being  successfully  interposed.  It  carries  with 
it  to  the  legatees  of  the  testator,  in  personal  estate,  whatever  is 
not  legally  disposed  of,  so  as  to  pass  it  to  the  persons  intended 
as  the  object  of  the  testator's  bounty.  James  et  al.  v.  James 
et  al.,  4  Paige,  115 ;  Green  v.  Dennis,  6  Conn.  293 ;  Watson 
v.  Earl,  &c.,  Amb.  325. 

2.  The  court  erred  in  charging  the  jury  that  Rufus  Mills 
took  an  absolute  estate  in  the  slaves  sued  for.  This  case,  so 
far  as  regards  his  marital  rights,  differs  materially  from  those 
of  The  Bank  vs.  Mellan.  7  Ala.  589 ;  Cook  v.  Kennerly  et  al., 
12  Ala. ;  Bender  v.  Reynolds,  ib.  446 ;  and  Moss  v.  McCall, 
ib.  630.  It  bears  a  much  stronger  resemblance  to  Fellows  et 
al.  V.  Tann,  9  Ala.  1002;  Spear  v.  Walkley,  10  Ala.  328; 
Rugeley  et  al.  v.  Robinson,  ib.  702 ;  Jasper  v.  Howard,  12 
Ala.  652 ;  and  to  the  following  decisions,  in  other  States  and 
in  Ertgland :  Holdship  v.  Patterson,  7  Watts,  547 ;  Ashurst  v. 
Givens,  5  Watts  &  Serg.  330 ;  Marston  v.  Carter  et  al.  12  N. 
Hamp.  164 ;  Twopenny  v.  Peyton,  10  Simons,  488 ;  Godden 
V.  Crowhurst,  ib.  657. 

3.  The  court  further  erred,  in  refusing  the  charge  asked  for 
by  the  defendants.  According  to  the  terms  of  the  codicil,  the 
interest  which  Rufus  Miles  had  in  the  slaves  in  his  life-time 
was  merely  one  of  maintenance,  and  that  in  connection  with 
others.  It  could  not  have  been  reached  by  execution,  and  was 
not  assignable  unless  with  the  concurrence  of  Columbus  Mills. 
Mrs.  Allen,  who  was  Mrs.  Mills,  and  the  "  family"  of  Rufus 
Mills,  is  still  alive,  and  while  she  lives  the  trust  continues 
"  according  to  the  circumstances  and  condition  of  those  for  whose 
henefit  it  was  intended^  But  even  if  the  trust  ceased  on  the 
death  of  Rufus  Mills,  still  the  defendant  in  detinue  may  show 
title,  or  even  part  title,  to  the  slaves  in  others  thati  the  plain- 
tiff's intestate,  and  his  administrator  cannot  recover.  James 
et  al.  V.  James  et  al.  4  Paige,  115;  Green  v.  Dennis,  6  Conn. 
293 ;  McCurry  v.  Hooper,  12  Ala.  823;  Miller  v.  Eastman,  11 
Ala.  609. 

Heydenfeldt,  for  defendant. 

DARGAN,  J. — This  was  an  action  of  detinue,  brought  by 
the  administrator  of  Rufus  Mills  against  his  widow,  who  in- 
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termarried  with  the  defendant,  Allen,  after  the  commencement 
of  the  suit.  Both  plaintiff  and  defendant  claim  the  slaves  in 
controversy,  under  the  will  of  John  Mills,  deceased,  who  was 
the  father  of  Rufus. 

The  testator  duly  executed  his  will,  by  which  he  bequeathed 
the  slaves  to  Rufus,  the  intestate.  By  a  codicil,  however,  this 
bequest  was  revoked ;  and  the  rights  of  the  parties  depend 
on  the  construction  that  should  be  given  to  this  codicil,  the 
language  of  which  is  as  follows :  "  I,  John  Mills,  being  anx- 
ious to  revoke  and  alter  certain  devises  and  bequests  in  my 
will  heretofore  made,  and  to  which  I  intend  this  as  a  codicil, 
do  now  declare  the  devises,  legacies  and  bequests  to  my  son 
■Rufus  void,  and  will  that  the  land,  slaves  and  property  of  every 
kind,  so  willed  to  my  son  Rufus  as  aforesaid,  be  given,  de- 
vised and  bequeathed  to  my  son  Columbus,  and  his  heirs,  in 
trust,  that  the  whole  of  said  property,  its  rents,  issues  and  pro- 
fits, be  kept  for  the  maintenance  of  my  son,  his  family,  and  law- 
ful children,  which  he  now  has,  or  may  hereafter  have,  and  the 
survivor  of  them,  and  for  tl^e  education  and  bringing  up  of 
any  and  all  such  children  as  are  or  may  be  lawfully  born  to 
•my  said  son  Rufus :  In  trust,  further  to  allow  my  said  son 
Rufus  to  sell  and  dispose  of  any  part  of  said  devises,  legacies 
and  bequests,  jointly  with  him,  my  said  son  Columbus ;  and 
in  trust,  that  my  said  son  Rufus  may  and  shall  have  power  to 
dispose  of  any  or  all  of  said  estate  himself,  by  last  will  and 
testament.  It  is  my  will,  that  the  trusts  aforesaid  be  carried 
into  effect  by  my  son  Columbus,  according  to  the  circumstances 
and  condition  of  those  for  whose  benefit  intended ;  and  in  the 
jpvent  of  the  death  of  my  son  Columbus,  then  the  trust  to  de- 
volve on  my  next  eldest  son." 

At  the  time  of  the  execution  of  the  will,  Rufus  was  married 
to  the  defendant  Sarah  A.,  now  Mrs.  Allen,  but  they  had  not 
•  then,  nor  ever  have  had,  any  children.  Mrs.  Allen  claims  the 
,  slave.-*  by  survivorship,  and  also  insists,  that  by  the  terms  of 
the  will,  a  trust  was  created  for  her  benefit,  which  could  not 
be  defeated  by  her  husband,  and  consequently  not  by  his  ad- 
ministrator, and  for  this  purpose  the  legal  title  was  vested  in 
the  trustee  Columbus ;  and  therefore  the  plaintiff  could  not 
recover. 

1.  The  first  question  that  presents  itself  to  our  consideration, 
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is,  whether  Mrs.  Allen  took  any  vested  interest  under  the  will 
for  her  own  separate  use,  or  whether  she  took  any  right  that 
did  not  pass  to  her  then  husband,  Rufus  Mills.  If  I  were  left 
free  to  lay  down  the  law,  according  to  my  own  view  of  it,  I 
should  be  disposed  to  hold,  that  where  a  trust  was  created  for 
the  joint  support  and  maintenance  of  husband  and  wife,  that 
the  wife  would  take  a  vested  right,  over  which  her  husband 
had  no  control,  and  which  neither  he  nor  his  representatives 
could  defeat.  This,  in  my  opinion,  would  carry  out  the  in- 
tention of  the  testator,  which  should  always  be  the  rule  by 
which  the  court  should  be  governed,  unless  such  intention  be 
repugnant  to  the  laws  of  the  country.  But  the  question  has 
been  too  often  determined  by  this  court  to  permit  us  to  specu- 
late how  it  should  be  decided.  In  the  case  of  Moss  v.  McCall, 
12  Ala.  630,  it  was  decided,  that  where  property  is  conveyed 
by  deed  to  a  trustee,  for  the  mutual  support  of  the  husband 
and  wife,  and  directing  the  profits,  uses  and  issues  to  be  paid 
to  the  husband  and  wife,  for  their  joint  maintenance,  it  vests 
the  entire  equitable  interest  in  the  husband,  and  that  the  wife 
took  no  interest  in  the  trust.  Again,  in  the  case  of  Cook  v. 
Kennerly,  12  Ala.  49,  slaves  were  conveyed  to  a  trustee,  for 
the  joint  use  of  the  husband  and  wife  during  their  lives,  with 
remainder  to  the  children  of  the  marriage,  and  it  was  decided 
that  the  husband  took  the  entire  life  estate,  to  the  exclusion  of 
the  wife.  In  the  case  of  Bender  v,  Reynolds,  12  Ala.  446,  a 
deed  was  executed  by  a  lady,  before  her  marriage,  conveying 
slaves  to  a  trustee,  in  trust,  that  immediately  after  the  marriage, 
the  right  to  the  slaves  conveyed,  their  profits  and  labor,  should 
be  held  by  the  trustee,  for  the  joint  use  of  husband  and  wife, 
during  their  joint  lives,  and  after  the  death  of  one  of  them  to 
the  survivor,  without  being  in  any  manner  liable  to  the  hus- 
band's debts.  After  the  marriage,  the  slaves  went  into  the 
possession  of  the  husband,  and  this  court  held  that  the  deed  • 
created  no  separate  estate  in  favor  of  the  wife,  bnt  that  the  , 
husband  took  the  entire  interest  during  their  joint  lives.  These 
decisions  were  again  reviewed  in  the  case  of  Pollard  v.  Mer- 
rill &  Eximer,  15  Ala.  169,  and  were  affirmed.  It  must  there- 
fore be  considered  as  the  settled  law,  that  if  personal  property^ 
either  by  will  or  deed,  be  conveyed  to  a  trustee  for  the  joint 
use  of  husband  and  wife,  that  the  husband  will  take  the  whole 
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to  the  exclusion  of  the  wife.  Under  the  influence  of  these  de- 
cisions, Mrs.  Allen  could  take  no  vested  interest  in  the  slaves, 
under  the  will  of  the  testator,  to  the  exclusion  of  her  husband ; 
for  admitting  that  she  must  be  considered  as  one  of  the  fam- 
ily of  Rufus  Mills,  yet,  as  her  interest  was  not  declared  to  be  for 
her  separate  use,  but  the  intent  being  to  give  her  a  joint  inter- 
est with  her  husband  merely,  the  husband  must  take  all,  to  the 
exclusion  of  the  wife. 

2.  As  there  were  no  children,  can  the  defendant  claim  the 
slaves  by  survivorship  ?  If  the  will  had  given  the  property 
jointly  to  the  husband  and  wife,  and  after  the  death  of  one,  the 
remainder  to  the  survivor, — or  had  it  given  the  whole  to  the 
husband  during  life,  and  after  his  death  to  tlie  wife  if  she  sur- 
vived him,  and  if  not,  then  over, — it  would  be  very  plain  that 
she  would  be  enthled  to  the  whole,  as  she  has  survived  her 
husband ;  but  this  is  not  the  character  of  the  bequest.  The  be- 
quest is  to  Columbus  Mills,  in  trust  for  Rufus,  his  family,  and 
lawful  children,  which  he  now  has  or  may  hereafter  have,  and 
the  survivor  of  them.  Considering  this  in  the  nature  of  a  lim- 
itation, by  way  of  executory  devise,  the  contingency  is  too  re- 
mote, and  the  limitation  void.  The  rule  is  so  well  settled,  that 
it  will  not  admit  of  controversy,  that  the  contingency  on  which 
an  executory  devise  depends  must  take  place  during  the 
time  of  a  life  or  lives  in  being,  and  twenty-one  years  and  a 
fraction  of  a  year  afterwards ;  and  therefore  every  contingency 
which  is  not  such  that  it  must  necessarily  happen,  if  at  all, 
within  that  time,  is  too  remote,  and  the  first  taker  takes  the  ab- 
solute title  discharged  of  the  limitation.  Fearn  on  Rem.  444, 
note  a.  We  should  have  to  violate  this  rule,  before  we  could 
sustain  this  limitation  as  a  good  executory  devise.  For  in- 
stance, the  property  is  given  in  trust  for  Rufus,  his  family,  and 
lawful  children,  both  such  as  were  then  in  hfe  and  such  as 
might  afterwards  be  born,  and  to  the  survivor  of  them.  Now, 
if  the  limitation  created  by  the  words  "  survivor  of  them  "  be 
good  as  an  executory  devise,  the  property  may  be  tied  up,  or 
rendered  inalienable,  for  more  than  fifty  years  alter  the  death 
of  all  the  parties  in  life  who  took  an  interest  under  the  be- 
quest ;  thus,  Rufus  might  have  left  two  or  more  children  liv- 
ing at  his  death,  the  trust  would  still  be  for  them  and  the  sur- 
vivor of  them,  and  it  might  have  been  more  than  fifty  yeara 
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after  the  death  of  Rufus  and  his  wife  before  the  absolute  title 
would  have  vested  in  the  one  who  survived  alL  The  limita- 
tion, therefore,  is  too  remote,  and  neither  the  wife  of  Rufus 
nor  any  of  his  children,  if  he  had  had  children,  could  have 
claimed  by  virtue  of  this  limitation. 

3.  Independent  of  this  view,  the  absolute  power  given  to 
Rufus  Mills,  jointly  with  Columbus,  to  sell  any  portion  of  the 
property,  during  his  life,  with  the  power  to  devise  or  bequeath 
the  whole  or  any  part  of  it  at  his  death,  would  be  repugnant 
to  and  destroy  a  limitation  by  way  of  executory  devise,  which 
depended  on  a  contingency  to  happen  at  or  after  his  death. 
It  is  one  of  the  qualities  of  an  executory  devise,  that  it  is  in- 
dependent of  the  first  taker,  beyond  his  power  and  control,  and 
cannot  be  destroyed  by  his  act.  But  if  the  property,  whether 
real  or  personal,  is  given  to  one,  with  power  to  dispose  of  it, 
the  power  is  destructive  of  the  executory  devise,  and  gives  to 
the  first  talier  the  absolute  and  entire  estate,  discharged  from 
the  limitation  over.  Jackson  on  the  demise  of  Brewster  v. 
Bull,  10  Johns.  19;  Jackson  v.  Robins,  16  Johns.  537;  3  Lo- 
max'  Ex'rs,  288 ;  4  Leigh,  406. 

Mrs.  Allen  then  took  nothing  immediately  by  the  will,  and 
can  claim  nothing  by  way  of  executory  devise.  Her  husband 
Rufus  took  the  entire  estate  or  interest,  and  having  come  into 
possession  of  it  during  his  life,  his  administrator  may  bring 
detinue  and  recover  against  any  one  who  has  no  legal  right. 

The  ruling  of  the  Circuit  Court  was  correct,  and  the  judg- 
ment must  be  affirmed. 


WEST  vs.  PENNY. 

1.  Where  an  infant  receives  a  sum  of  money,  and  covenants  to  pay  it 
over  in  specified  amounts  to  paiticular  persons  in  another  State,  the 
covenant  is  viodable  merely  and  not  void.  Such  contract  is  not  neces- 
sarily prejudicial  to  him;  nor  does  he  thereby  subject  himself  to  dam- 
ages, or  a  brench  of  trust  in  respect  of  a  third  person. 

2.  The  verbal  affirmance  of  a  contract,  made  during  minority,  renders 
it  valid  from  its  date,  and,  whether  under  seal  or  not,  the  contract 
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ma)  be  declared  on  without  noticing  the  subsequent  promise.  The 
subsequent  promise  is  in  legal  effect  but  a  waiver  of  the  defence  of 
infancy,  and  a  ratification  of  tlie  original  contract. 

Error  to  the  Circuit  Court  of  Perry.  Tried  before  the  Hon. 
John  D.  Phelan. 

This  was  an  action  by  plaintiff  against  defendant  in  error 
on  a  writing  under  seal,  by  which  the  defendant  acknowledg- 
ed to  have  received  from  the  plaintiff  the  sum  of  fifteen  hun- 
dred dollars,  which  he  covenanted  with  him  to  pay  over  to 
certain  persons  in  Tennessee,  in  specified  amounts.  The  de- 
fendant interposed  the  plea  of  infancy,  to  which  the  plaintiff 
replied  a  promise  to  pay  after  he  had  become  of  age.  The 
defendant  demurred  to  the  plaintiff's  replication  and  the  court 
sustained  the  demurrer.  The  judgment  of  the  court  is  now 
assigned  as  error. 

John,  for  plaintiff  in  error : 

1.  The  replication  is  sufficient — it  was  not  necessary  to  set 
out  in  the  replication  the  precise  mode  of  ratification.     3  Chit.  ' 
PI.  1147,  1148. 

2.  The  contract  upon  which  this  suit  was  brought  is  not 
void  but  voidable.  2  Kent's  Com.  233,  234,  and  cases  cited  ; 
Macpherson  on'Infants ;  Law  Lib.  41,  477 ;  Roof  v.  Stafford,7 
Cow.  179  ;  Whitney  et  al.  v.  Dutch  et  al.  14  Mass.  456 ;  Mar- 
tin V.  Mayo,  et  al.  ex'rs,  10  Mass.  137 ;  Boot  &  wife  v.  Mix, 
17  Wend.  119,  131 ;  Wright  v.  Steel,  2  N.  Hamp.  51 ;  South- 
ron V.  Whitlock,  Strange,  690 ;  Tucker,  et  al.  v.  Moreland,  10 
Pet.  58 ;  Fant  v.  Cathcart,  8  Ala.  Rep.  725 ;  Thomason  v.  Boyd, 
13  Ala.  Rep.  419. 

3.  And  consequently  may  be  made  binding  by  a  promise 
after  the  infant  arrives  at  maturity. 

4.  An  infant  is  liable  in  trover  for  goods  delivered  to  him 
under  contract,  ahhough  they  were  not  actually  converted  to 
his  own  use,     Vasse  v.  Smith,  6  Cranch,  226. 

5.  An  action  for  money  had  and  received  will  lie  against 
an  infant  to  recover  money  which  he  had  embezzled.  Vide 
Bristow  V.  Eastman,  1  Espin.  Rep.  172,  and  Kent's  Com.  241. 
If  trover  or  assumpsit  had  been  the  form  of  action,  the  plea  of 
infancy  would  not  have  been  a  good  defence. 


188  ALABAMA. 


West  V.  Penny. 


6.  This  being  an  action  founded  upon  a  contract  not  con- 
flicting with  public  policy,  nor  founded  on  an  illegal  conside- 
ration and  the  defendcnt  liable  in  assumpsit  for  the  embezzle- 
ment, it  would  seem  that  he  should  be  bound  by  his  ratifica- 
tion, as  no  injury  could  result  from  such  construction  of  the 
contract. 

7.  There  are  in  our  American  Reports  many  contracts  sim- 
ilar in  their  form  to  this,  and  not  one  of  them  so  far  as  I  have 
been  able  to  discover,  has  been  declared  void,  but  have  all 
been  held  voidable  only.  In  England,  contracts  similar  in  some 
respects  to  this,  have  in  some  instances  been  declared  void,  but 
for  reasons  which  do  not  exist  with  us. 

8.  The  question  as  to  what  manner  a  ratification  can  be 
made  is  not  properly  raised  on  this  record.  But  it  is  clear 
from  the  whole  current  of  authority  almost  unbroken,  that  the 
ratification  need  not  be  under  seal,  nor  in  writing,  but  may  be 
by  express  promise,  or  by  act  from  which  such  promise  may 
be  inferred,  and  this  point  is  fully  settled  by  the  case  of  Fant 
V.  Cathcart,  8  Ala.  Rep.  725.  In  fact,  this  case,  I  think,  is  full 
on  both  the  principal  points  involved  in  the  case  at  bar. 

J.  W.  Garrott,  for  defendant  : 

1.  "Was  this  contract  thus  entered  into,  binding  upon  the 
infant?  Clearly  not — it  was  void.  Contracts  of  infants  are 
void  when  prejudicial  to  their  interests.  Story  on  Con.  §  37- 
40-42-3 ;  McPherson  on  Infants ;  41  Law  Lib.  477 ;  U.  States 
v.  Bainbridge,  1  Mason,  82 ;  Custen  v.  Patton,  11  Serg.  & 
Rawle,  305 ;  Bayley  v.  Denly,  3  Maul,  &  Sel.  477. 

2.  So  strongly  does  the  law  condemn  the  placing  of  money 
in  the  hands  of  an  infant,  that  it  will  not  even  allow  a  recove- 
ry for  money  lent  to  an  infant,  though  laid  out  in  the  purchase 
of  necessaries.  1  Black.  388,  note  17  ;  Probart  v.  Knouth,  2 
Esp.  Rep.  472,  note. 

3.  The  rule  laid  down  in  Zouch  v.  Parsons,  3  Burr.  1794, 
which  seems  to  be  followed  up  by  most  if  not  all  subsequent 
authorities,  is  this,  all  such  gifts,  grants  or  deeds  by  infants  as 
do  not  take  effect  by  delivery  are  void,  otherwise  voidable,  in 
other  words,  the  difference  is  between  executed  and  executory 
contracts.  Story  on  Con.  §  1041,  42.  As  this  contract  was 
executed  on  the  part  of  the  plaintiff  and  executory  on  the  part 
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of  the  defendant,  the  money  sued  for  cannot  be  recovered. 
8tory  on  Con.  §  42 ;  Shaw  and  wife  v.  Boyd,  5  Sergeant  & 
Rawle,  309. 

4.  But  if  it  were  capable  of  revival  or  ratification,  do  the 
pleadings  show  it  ?  They  do  not  This  contract  being  un- 
der seal,  it  could  only  be  ratified  or  enforced  by  an  instrument 
of  equal  solemnity  and  dignity.  Bayley  v.  Denly,  3  Maul  ic 
Sel.  477 ;  Tucker  v.  Moreland,  10  Pet.  58 ;  Goodsell  v.  Myers, 
3  Wend.  479 ;  41  Law  Lib.  478 ;  Crawford  v.  Childress,  1 
Ala.  Rep.  482 ;  Standifer  v.  White,  9  Ala.  Rep.  527.  The  re- 
plication no  where  alleges,  that  this  ratification,  confirmation, 
or  revival,  was  by  an  instrument  under  seal,  and  an  instru- 
ment under  seal  could  no  more  be  introduced  as  evidence 
under  such  a  replication,  than  it  could  under  a  declaration 
without  the  proper  averments.  1  Chit.  PI.  648 ;  Bayley  v. 
Denly,  3  Maul  &  Sel.  477.  Again :  If  such  a  contract  could 
be  revived  or  ratified  otherwise  than  by  instrument  under  seal 
there  would  be  a  clear  departure  in  the  pleadings.  For  the 
issue  under  the  declaration  would  be  on  a  sealed  instrument, 
and  under  the  replication  it  Avould  be  on  a  parol  promise. 

COLLIER,  C.  J.-^The  contracts  of  an  infant  are  in  gene- 
ral voidable  and  may  be  confirmed  when  he  comes  of  age ; 
those  alone  are  treated  as  absolutely  void,  which  are  certainly 
and  in  their  nature  prejudicial  to  his  interest.  2  Greenl.  Ev. 
§  367 ;  Story  on  Con.  §  57,  2d  edit.  In  the  latter  case,  the 
presumption  is  almost  irresistible,  that  some  unfair  advantage 
has  been  taken  6f  him,  or  some  injurious  influence  has  been 
exerted.  The  difference  in  this  respect  between  the  contracts 
of  adults  and  infants  is,  that  in  the  one  case  injury  is  only  ev- 
idence of  imposition,  while  in  the  other  it  is  an  uncontrolable 
presumption  thereof,  because  of  the  inexperience  of  the  infant. 
Thus  where  a  bond  is  executed  by  an  infant  as  a  surety,  or 
where  a  release  is  executed  by  him  to  his  guardian,  inasmuch 
as  these  cannot  be  for  his  benefit  they  are  void.  To' these 
might  be  added  a  few  other  examples.  It  is  however,  the 
policy  of  the  law,  not  to  incumber  the  free  action  of  infants 
by  disabilities,  but  only  to  allow  them  the  right  to  suspend 
their  ultimate  decision  upon  a  doubtful  question  of  benefit 
until  they  shall  be  of  full  age,  and  placed  on  a  footing  similar  to 
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that  of  the  other  contracting  party.  Hence  the  courts  lean  to 
construing  the  contracts  of  infants  to  be  voidable  only.  Id.  See 
also  Story  on  Con.  §§  58,  59;  Waples  v.  Hastings,  3  Har. 
Rep.  403 ;  Lawrence  v.  McCarter,  10  Ohio  Rep.  37 ;  Patchin 
V.  Cromach,  13  Verm.  Rep.  330 ;  Bouchell  v.  Clary,  3  Brev. 
Rep.  194 ;  Reed  v.  Bachelder,  1  Met.  Rep.  559 ;  Oliver  v. 
Hondlet,  13  Mass.  Rep.  237 ;  Whitney  v.  Dutch,  14  Mass. 
Rep.  457 ;  Maples  v.  Wiglitman,  4  Con.  Rep.  376 ;  Thompson 
V.  Hamihon,  12  Pick.  Rep.  425 ;  Fridge  v.  The  State,  3  Gill 
&  Johns.  Rep.  103;  Tucker,  et  al.  v.  Moreland,  10  Pet.  Rep.. 
58  ,  Zouch  V.  Parsons,  3  Burr.  Rep.  1794 ;  Fant  v.  Catchcart, 
8  Ala.  Rep.  725. 

In  the  celebrated  opinion  of  Lord  Mansfield,  in  Zouch  v. 
Parsons,  supra,  it  is  said,  "if  a  new  case  should  arise  where  it 
would  be  more  beneficial  to  the  infant,  that  the  deed  should  be 
considered  as  void ;  if  he  might  incur  a  forfeiture  or  be  subject 
to  damages,  or  a  breach  of  trust,  in  respect  of  a  third  person,  un- 
less it  was  deemed  void — the  reason  of  the  privilege  would 
warrant  an  exception  in  such  case  to  the  general  rule."  The 
Court  of  Appeals  of  Kentucky  said :  "  We  incline  to  the  opin- 
ion expressed  by  Lord  Mansfield,  that  there  is  no  instance 
where  the  other  party  to  a  deed  can  object  on  account  of  in- 
fancy, and  consequently  that  no  deed  of  an  infant  is  void  for 
infancy  only,  unless  one  might  be  so,  which  would  be  embrac- 
ed in  the  following  classification  suggested  by  the  same  jurist." 
The  classification  referred  to  is  embraced  in  the  paragraph 
above  quoted. 

The  contract  evidenced  by  the  writing  declared  on,  does 
not  come  within  either  of  the  classes  stated  in  Zouch  v.  Par- 
sons. It  certainly  does  not  suhjed  tlie  defendant  to  damages  or 
a  breach  of  trust  in  respect  of  a  third  person,  so  far  as  we  can 
judge  from  its  terms,  but  left  him  free  to  perform  all  the  duties 
and  obligations  he  was  under  to  others.  Nor  can  it  be  as- 
sumed that  the  contract  was  necessarily  prejudicial  to  the  de- 
fendant. He  may  perhaps  have  been  well  compensated  for 
the  service  which  he  stipulated  to  perform ;  or  it  may  be,  that 
he  desired  or  intended  to  go  to  Tennessee  on  business  other 
than  the  plaintiff's,  and  that  the  payment  of  his  expenses  was 
really  a  benefit  to  him.  The  defendant's  undertaking  did  not 
require  any  unusual  skill  and  judgment,  but  only  that  he  should 
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be  the  bearer  of  money  a  few  hundred  miles,  through  a  coun- 
try in  which  little  danger  was  to  be  encountered  and  pay  it  to 
persons  designated  to  receive  it.  It  can  hardly  be  necessary 
to  consider  what  would  be  the  measure  of  damages  upon  such 
a  contract  if  the  defendant  had  been  an  adult,  or  whether  it 
could  be  more  than  the  amount  of  money  converted.  Be  this 
as  it  may,  it  is  clear  that  the  recovery  against  the  defendant 
cannot  exceed  the  sum  he  has  promised  to  pay  since  he  at- 
tained his  majority ;  this  we  understand  to  be  the  money  ap- 
propriated with  interest.  But  of  this  the  jury  must  determine 
from  the  evidence.  In  every  point  of  view  in  which  we  have 
been  able  to  consider  the  defendant's  engagement,  it  seems  to 
us  to  be  voidable  merely,  and  capable  of  confirmation  after  he 
came  of  age. 

The  adoption  or  affimance  of  a  contract  or  waiver  of  a  de- 
fence by  an  infant  on  obtaining  his  majority,  will  make  the 
contract  valid  from  its  date,  and  an  action  need  not  be  brought 
on  the  new  promise.  Whitney  v.  Dutch,  14  Mass.  Rep.  457  ; 
Kline  v.  Bebee^  6  Con.  Rep.  494.  But  where  the  contract  is 
evidenced  by  a  bond  with  a  penalty,  the  action  must  be  brought 
upon  the  new  promise ;  the  simple  contract  debt  not  being 
merged  in  the  bond.  Bayley  v.  Denly,  3  M.  &  S.  Rep.  477 ; 
Thornton  v.  Elingsworth,  2  Barn.  &  C.  Rep.  824.  An  infant 
after  attaining  his  majority  may  affirm  his  deed,  which  is 
voidable  only,  by  a  verbal  promise  without  writing.  Houser 
v.  Reynolds,  1  Hayw.  Rep.  143 ;  Kline  v.  Beheey  svpra;  Fant 
V.  Cathcart,  8  Ala.  Rep.  725. 

The  promise  made  to  pay  a  debt  contracted  during  minori- 
ty, in  legal  effect  is  a  waiver  of  the  defence  of  infancy,  and  an 
election  to  consider  it  valid.  It  is  consequently  immaterial 
Vhether  the  original  contract  was  entered  into  by  deed  or 
«other  less  solemn  writing ;  a  verbal  adoption  of  it,  after  the 
party  who  assumed  the  duty  came  of  age,  would  be  quite  as 
effectual  as  a  promise  under  seal  to  pay,  or  perform  it.  This 
^ing  the  case,  it  is  clear  that  the  defence  of  infancy  being  ex- 
cluded the  voidable  contract  becomes  valid  from  tlie  time  it  was 
made,  and  may  be  declared  on  without  noticing  the  subsequent 
confirmation  further  than  to  reply  it,  if  infancy  should  be 
^eaded.  The  case  of  Crawford  and  another  v.  Childress' 
ex'rs,  1  Ala.  Rep.  482,  bear^  no  andogy  to  the  present.     The 
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'question  there  was,  whether  a  verbal  acknowledgment  by  the 
obligor  will  prevent  the  statute  of  limitations  from  running 
against  a  kond,  or  will  revive  a  remedy  upon  it  after  the  bar  of 
the  statute  has  become  complete.  Under  the  influence  of  our 
statute  and  the  construction  which  had  been  placed  upon  sim- 
ilar enactments  in  other  States,  we  held  that  a  mere  verbal 
acknowledgment  was  insufficient  to  arrest  the  operation  of 
the  act,  or  to  revive  the  remedy  upon  the  bond. 

Without  adding  more,  we  have  only  to  declare  that  the 
judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  re- 
manded. 


FOSTER  vs.  SMITH. 

1.  A  claimant,  on  a  trial  of  the  right  of  property,  cannot  show  title  in  a 
stranger,  for  the  purpose  of  defeating  its  condemnation. 

2.  If  a  deed  be  made  directly  to  a  married  woman,  a  Register  in  Chancery 
has  no  authority  to  appoint  a  trustee  to  execute  it. 

3.  In  a  proceeding  under  the  statute  to  try  the  right  of  property,  the  gen- 
eral issue,  after  the  onus  is  shifted,  puts  the  claimant  upon  proof  of 
his  right  to  interpose  the  claim. 

Error  to  the  Circuit  Court  of  Monroe.  Tried  before  the 
Hon.  John  Bragg. 

This  was  a  trial  of  the  right  to  a  slave,  levied  on  under  an 
execution  in  favor  of  defendant  in  error  against  James  H. 
Draughan,  and  claimed  by  the  plaintiff  in  error  as  trustee  of 
Jane  S.  Draughan,  wife  of  the  said  James  H.  The  plaintiff 
in  execution  having  proven  possession  of  the  slave  by  the  said 
James  H.  Draughan  at  the  time  of  the  levy,  and  its  value,  the 
claimEmt  read  to  the  jury  a  deed  from  James  M.  Lindsey  to  the 
said  Jane  S.  Draughan,  by  which  he  conveyed  the  said  slave 
to  her,  for  her  sole  and  separate  use ;  and  then  introduced  a 
certified  transcript  of  an  order,  made  by  the  Register  in  Chan- 
cery at  Monroeville,  on  the  petition  of  the  said  Jane  S. 
Draughan,  appointing  the  claimant  trustee  for  her  under  said 
deed,  and  offered  to  read  it  to  the  jury,  but  the  court  decided, 
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that  it  afforded  no  evidence  of  the  fact,  which  it  was  offered 
to  establish  and  rejected  it  as  evidence.  The  court  charged 
the  jury,  1st,  that  the  claimant,  under  the  issue  formed,  was 
bound  to  show  that  he  was  the  trustee  of  Jane  S.  Draughan : 
2d,  that  he  could  not  avoid  a  condemnation  of  the  property  by 
showing  tide  in  Jane  S.  Draughan. 

To  the  ruling  of  the  court,  and  to  each  charge  given,  the 
claimant  excepted,  and  now  assigns  these  matters  as  error.     • 

T.  &  J.  Williams,  for  plaintiff: 

1.  The  only  proper  issue  on  trial  of  the  right  of  property 
upon  a  claim  interposed  under  the  statute,  is  an  affirmation 
on  the  part  of  the  plaintiff  in  execution  "  that  the  property  levied 
on  is  subject  to  his  execution,  and  a  denial  of  that  fact  by  the 
claimant."  The  Planters'  and  Merchants'  Bank  of  Mobile  v. 
WilUs  &  Co.  5  Ala.  770. 

2.  Upon  such  an  issue,  the  claimant  will  not  be  allowed  ta 
show  want  of  consideration  in  the  original  cause  of  action. 
8  Ala.  104;  nor  that  the  judgment  was  unjust,  or  that  the  plain- 
tiff in  execution  was  dead  before  the  levy — 8  Porter,  565 ;  4 
Ala.  667 ;  nor  that  there  was  error  in  the  judgment — 4  Stew. 
&  Porter,  168 ;  nor  to  impeach  the  fairness  of  the  judgment. 
3  Porter,  401 ;  nor  can  the  claimant  avail  himself  of  any  de- 
fect in  the  judgment — 5  Port.  182  ;  4  Stew.  &  Port.  237 ;  not 
is  plaintiff  in  execution  bound  to  produce  the  judgment — 6 
Porter,  452 ;  nor  can  claimant  show  that  a  lien  produced  by 
attachment  on  which  execution  issued  was  lost  by  giving  re- 
plevy bond.    8  Porter  131. 

3.  On  such  an  issue  plaintiff  in  execution  cannot  object  that 
claimant  is  an  infant.  Mundine  v.  Perry,  2  Stewart  &  Porter, 
130. 

4.  In  action  by  feme  covert,  coverture  must  be  pleaded  in 
abatement  8  Ala.  955.  And  where  general  issue  is  pleaded 
it  is  a  waiver  of  plea  in  abatement.  Wilson  v.  Oliver,  1  Stew. 
Rep.  46 ;  Draughan  v.  Tombeckbe  Bank,  ib.  66 ;  and  pleading 
to  merits,  after  plea  in  abatement  overruled,  waives  the  right 
to  review  decision  on  overruling  plea.  Wade  &  Kelly  v» 
Hntheson,  2  Stewart,  443. 

5.  The  general  issue,  or  other  plea  in  bar,  admits  the  char- 
acter in  which  the  plaintiff  sues  to  be  such  as  is  set  out  in  the 
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declaration.  Stxickiand,  et  ux.  v.  Burnes,  14  Ala.  511,  and 
the  authorities  there  cited.  1st — The  affidavit  clainis  as  trus- 
tee of  Jane  S.  Draughan.  2 — The  bond  sets  forth  the  claim 
to  have  been  as  trustee  of  Mrs.  Draughan.  3 — And  the  plea 
does  the  same,  and  to  this  plea  the  similiter  is  in  by  plaintiffs. 
6.  Under  an  equitable  construction  of  this  statute,  the  ap- 
pointment of  plaintiff  as  trustee  by  the  Register  in  Chancery 
is  valid.  Vide  Clay's  Dig.  350,  §§  32,  33.  A  Judge  of  the 
Circuit  Court,  under  the  equity  of  the  statute,  (Clay's  Dig,581j 
§  3,)  may  appoint  a  trustee.  The  State  Bank  v.  Smith,  6  Ala. 
Rep.  75. 

Cooper,  for  defendant : 

1.  That  the  claimant  was  bound  to  show  a  legal  estate  or 
title  in  himself,  and  his  appointment  as  trustee  (the  deed  not 
creating  him  trustee)  was  a  necessary  matter  to  be  proved, 
and  not  proving  himself  trustee,  he  could  not  recover. 

2.  That  the  circuit  court  has  no  power  to  create  a  trustee, 
especially  in  a  case  like  the  one  at  bar. 

3.  If  the  power  exists  that  the  time  and  manner  is  a  matter 
of  discretion,  and  the  court  may  well  refuse  in  the  middle  of 
a  case  to  aid  the  parties  by  appointing  a  trustee  ;  its  effect  in 
this  case  would  have  been  to  make  a  new  party. 

CHILTON,  J. — It  is  perfectly  clear  that  if  the  claimant 
has  no  right  to  the  property,  the  title  to  which  he  proposes 
trying  by  interposing  his  claim,  he  cannot  recover,  because  a 
third  person,  a  stranger  to  the  proceeding,  may  be  supposed 
to  have  a  title  paramount  to  that  of  the  defendant  in  execution. 
By  the  interposition  of  his  claim,  he  arrests  the  execution  of 
the  process  upon  the  property  to  which  he  asserts  title,  and 
virtually  asserts  that  the  sale  of  it  for  the  satisfaction  of  the 
plaintiff's  fi.  fa.  is  inconsistent  with  his  rights.  If  he  has  no 
such  rights,  it  is  a  matter  of  no  concern  to  him  whether  the 
rights  of  third  persons,  between  whom  and  himself  there  is  no 
privity,  may  be  invaded.  McGrew  v.  Hart,  1  Por.  Rep.  175 ; 
i<Vow,  et  al.  V.  Downman,  11  Ala.  Rep.  880.  See  also  Dent 
v.  Smith,  15  Ala.  Rep.  2S6. 

The  deed  of  gift  from  Lindsey  to  Jane  S.  Draughan  for  the 
slave  in  controversy  was  made  directly  to  her,  without  the 
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intervention  of  a  trustee.  The  claimant  offered  in  evidence 
what  purported  to  be  a  record  of  his  appointment  as  trustee 
for  Mrs.  Draughan  under  said  deed,  by  the  Register  of  the 
Chancery  Court  at  Monroeville,  which  evidence  the  Circuit 
Court  rejected.  The  court  decided  correctly  that  such  ap- 
pointment was  a  nullity.  The  Register  had  no  power  to  make 
it.  The  statute  authorises  the  Register,  when  any  trustee 
shall  die,  to  appoint  one  or  more  trustees  in  the  place  of  such 
deceased  trustee,  upon  the  application  of  any  person  interest- 
ed in  the  trust  estate,  provided  notice,  &c.  be  given.  Clay's 
Digest,  350  §  33.  But  the  power  is  not  vested  in  the  Regis- 
ter to  appoint  a  trustee  for  the  execution  of  a  deed  which  is  not 
a  conveyance  to  a  trustee.  The  same  may  be  said  with  re- 
spect to  the  Act  of  1829,  authorising  the  Circuit  Court  to  ap- 
point a  trustee  in  case  of  the  resignation  or  removal  of  the 
trustee  named  in  the  deed.  Clay's  Digest,  581  §  3.  The 
Court  of  Chancery  is  alone  adequate  to  afford  relief  in  such 
case.  It  follows  then,  as  the  appointment  by  the  Register  of 
the  claimant  trustee  for  Mrs,  Draughan,  was  coram  nonjudice 
and  void,  and  as  the  Circut  Court  had  no  power  to  make  the 
appointment  which  the  claimant  sought  to  have  made  upon 
the  trial,  that  the  said  claimant  had  no  right  to  the  property, 
and  therefore  no  right  to  interpose  his  claim. 

The  doctrine  that  a  party  is  considered  as  admitting  the 
character  in  which  a  plaintiff"  sues  by  pleading  the  general 
issue  or  plea  in  bar,  can  have  no  application  to  this  case,  so 
as  to  dispense  with  the  necessity  of  proof  of  title  in  the  claim- 
ant, when  the  burden  of  proof  has  been  once  cast  upon  him 
by  the  proof  of  property  in  the  defendant  in  execution.  It 
would  be  difficult  to  conceive,  how  the  trusteeship  of  the  clai- 
mint  could  be  otherwise  brought  within  any  legitimate  issue 
than  as  connected  with  the  proof  of  his  title.  The  plaintiff  in 
execution  avers,  that  the  slave  levied  upon  is  subject  to  the 
execution;  the  claimant  as  trustee,  negatives  or  traverses  the 
plairitiif 's  averment  and  thus  an  issue  is  formed  under  the  di- 
iestion  of  the  court,  as  provided  for  by  the  statute.     Planters' 

,  ftnJ  Merchants'  Bank  of  Mobile  v.  WilUs  k,  Co.  5  Ala.  Rep. 
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But  I  am  clearly  of  opinion,  that  if  he  had  brought  his  ac« 
tion  of  detinue,  as  the  trustee  of  Mrs.  Draughan,  and  the  gen- 
eral issue  had  been  pleaded,  it  would  not  have  sufficed  for  him 
merely  to  have  shown  a  bill  of  sale  or  deed  of  gift  to  her, 
without  connecting  himself  with  her  title.  Where  an  assig- 
nee of  an  insolvent  brings  assumpsit,  the  general  issue  does 
not  supercede  the  necessity  of  proving  that  he  is  such  assig-^ 
nee ;  and  so  of  insolvent's  trustees.  2  Wend.  Rep.  319,  and 
cases  there  cited  by  Marcy,  J.  2  Gill.  &  Johns.  73  ;  2  Phil. 
Ev.  (C.  &  Hs.  notes)  448.  So  in  this  case,  we  think  it  wotdd 
have  been  incumbent  on  the  complainant  to  have  proved  that 
the  trusteeship  had  devolved  on  him,  if  the  proof  of  the  devol- 
ution of  the  trust  was  necessary  to  vest  in  him  a  title.  Nabors 
V.  Shippey,  15  Ala.  Rep.  293. 

We  are  unable  in  any  aspect  of  the  case,  to  percieve  any 
error  in  the  record,  and  the  judgment  is  consequently  affirmed. 


DELAGE  ET  AL.  vs.  HAZZARD  et  al. 

1.  H.  and  P.  filed  a  bill  to  foreclose  a  mortgage,  executed'to  them  by  D. 
to  secure  the  payment  of  two  notes,  given  for  certain  pla'tes  and  maps 
which  H.  and  D.  had  agreed  to  deliver  to  him  at  Mobile  :  The  con- 
tract not  having  been  complied  with  by  H.  and  D.,  the  chancellor  was 
of  the  opinion  that  the  complainants  were  not  entitled  to  the.releif 
prayed,  but,  the  several  parties  having  avered  in  their  pleadings  a 
willingness  to  perform,  he  decreed  that  H.  and  D.  should  deposit  the 
plates  and  maps  with  the  Register  within  six  months,  and  in  case  of 
default  therein,  that  the  bill  be  dismissed,  and  that  D.  should  pay  into 
the  hands  of  the  Register  the  amount  due  on  the  notes,  and  in  case  of 
default  therein,  that  the  mortgage  be  foreclosed.  Before  the  expiration 
of  the  six  months,  H.  and  D.  shipped  the  plates  and  maps  to  B.  at 
Mobile,  to  be  delivered  in  compliance  with  the  decree:  B.  met  the  Re- 
gister, who  passed  the  greatei  part  of  the  six  months  out  of.  Mobilei 
in  the  street,  and  informed  him  that  he  had  the  plates  and  maps  for 
him,  and  was  requested  by  the  Register  to  let  them  remain  in  his 
store  until  he  wanted  them,  when  he  would  send  for  them,  in  cqnse- 
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quence  of  which  they  we»e  not  deposited  in  the  Register's  office  until 
six  weeks  after  the  expiration  of  the  time  Hmited  by  the  decree.     Held : 

I.  That  performance  within  the  period  specified  by  the  decree  is  to  be 
I  considered  in  the  nature  of  a  contract,  of  which  time  is  a  material  part. 

II.  That,  although  time  is  a  material  part  of  the  contract,  and  a  failure 
to  perform  within  the  period  prescribed,  if  the  default  is  the  result  of 
meie  neglect,  leaves  the  party  without  remedy,  yet  if  a  sufficient  ex- 
cuse c*n  be  shown  for  it,  and  no  injury  appears  to  have  resulted  there- 
from to  the  other  party,  the  court  should  not  withhold  its  aid. 

III.  That  the  circumstances  of  this  case  aflford  a  sufficient  excuse  for 
the  default  of  II.  and  D. 

Appeal  from  the  Chancery  Court  of  Mobile.     Tried  before 
the  Hon.  Jos.  W.  Lesesne,  Chancellor. 

The  defendants  in  error  filed  their  bill  to  foreclose  a  mort- 
gage, executed  by  the  plaintiifs  in  error,  to  secure  the  payment 
of  two  notes  given  to  them  as  the  agents  of  Hinman  &  But- 
ton. Delage  answered  the  bill,  in  which  he  denied  the  con- 
sideration of  the  notes,  and  alleged  that  they  were  executed  to 
the  firm  of  Hazzard  &  Fowler,  as  agents  of  Hinman  &  But- 
ton of  Philadelphia,  in  payment  of  certain  copper  plates,  en- 
graved by  them  for  the  purpose  of  publishing  maps  of  the  city 
of  Mobile,  which  plates  were  to  be  furnished  by  the  complain- 
ants for  the  sum  of  ^875,  payable  on  their  delivery :  that  on  the 
execution  of  the  notes  he  received  a  receipt  from  Hazzard  & 
Fowler,  which  was  in  full  for  the  said  plates  and  certain  maps  • 
that  the  respondent  has  since  paid  five  hundred  and  fifty  dol- 
lars on  said  notes,  and  was  then  and  always  had  been  ready  to 
pay  the  balance,  on  the  receipt  of  the  maps  and  plates,  accord- 
ing to  the  terms  of  the  contract;  and  that  the  respondent  has 
often  applied  to  the  complainant  for  the  places  and  maps,  and 
offered  to  pay  the  amount  due  on  their  delivery,  but  has  not 
been  able  to  obtain  them.  Sertorius  the  other  defendant  did 
not  answer  the  bill,  but  jointly,  with  Delage,  filed  a  cross 
bill,  by  which  a  discovery  was  sought  to  establish  the  facts 
alleged  in  the  answer  of  Delage.  The  answer  of  Hinman 
•  ic  Dutton,  admits  that  the  plates  have  not  been  delivered,  and 
insist  they  were  not  bound  to  deliver  them  until  the  money 
due  them  was  paid,  but  submits  that  they  are  ready  and  wil- 
ling to  deliver  them  in  obedience  to  any  order  the  court  may 
make, 
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On  the  hearing  of  the  case,  the  chancellor  was  of  opinion 
that  the  complainants  were  not  entitled  to  the  relief  sought  by 
their  bill,  but  as  the  parties  by  their  pleadings  had  expressed 
a  willingness  still  to  comply  with  their  contract,  he  decreed 
that  the  complainants  should  deposite  with  the  Register  of  the 
court,  the  plates  and  maps,  within  six  months,  and  that  the 
defendant  Delage,  within  the  same  period,  should  pay  into 
the  hands  of  the  Register  the  amount  still  due,  and  in  case  of 
default,  on  the  part  of  the  complainants,  in  depositing  the  plates 
and  maps,  within  the  time  prescribed,  the  bill  be  dismissed ; 
and  in  case  of  default  on  the  part  of  Delage,  a  decree  of  fore- 
closure and  sale  to  be  rendered.  • 

The  plates  and  maps  were  not  deposited  with  the  Register 
within  the  time  prescribed,  and  on  the  first  Monday  in  No- 
vember, the  defendant  moved  the  Register  to  dismiss  the  bill. 
In  December,  the  plates  and  maps  were  deposited  with  the 
Register,  and  the  cause  remained  on  the  docket  until  the  April 
term,  1848.  Evidence  in  the  meantime  was  taken,  both  by 
the  complainants  and  defendants :  on  the  part  of  the  complain- 
ants, to  show  that  the  bill  ought  not  to  be  dismissed,  and  on 
the  part  of  defendants  to  show  that  it  should  be,  according  to 
the  decree.  At  the  April  term  1848,  the  complainants  moved 
the  court  for  a  decree  of  foreclosure,  and  the  defendants  mov- 
ed to  have  the  bill  dismissed.  The  chancellor  rendered  a  final 
decree  in  favor  of  the  complainants,  foreclosing  the  mortgage, 
and  from  this  decree  of  foreclosure  the  defendants  have  ap- 
pealed. 

Hamilton,  for  plaintiffs : 

1.  The  court  erred  in  not  dismissing  complainants  bill,  in 
accordance  with  the  decretal  order  of  13lh  of  April  1847. 
The  record  shows  a  clear  failure  of  consideration  for  the  notes 
and  mortgage  of  Delage,  and  this  being  so,  and  the  chancel- 
lor in  accordance  with  the  profier  of  Delage,  having  given 
the  complainants  six  months  within  which  to  comply  with  his 
bargain,  Delage  was  entitled  to  a  strict  compliance  with" 
that  order.  This  was  not  done  by  complainants.  The  proof 
clearly  shows  the  deposite  of  the  plates  and  maps  was  not 
made,  (to  say  nothing  of  the  letter  of  the  order)  in  compli- 
ance with  the  spirit  of  the  order ;  no  deposite  was  made,  but 
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the  agent,  negligently  assuming  certain  facts,  contented  him- 
self with  simply  telling  the  Register  in  the  street,  that  a  box  of 
maps  and  plates  had  been  received  for  him.  It  is  true,  in  some 
cases,  time  is  not  of  the  essence  of  the  contract,  but  here  the 
matter  is  not  of  a  contract,  it  was  a  condition  imposed  by  the 
chancellor,  and  not  by  the  consent  of  Delage.  It  was  a  lib- 
eral extension  of  time  by  the  chancellor,  to  the  party  to  com- 
plete a  contract,  that  by  the  terms  of  it  should  have  been  entire' 
ly  execided  years  before;  it  was  a  liberality  he  had  no  right  to 
claim  (»  ask  for.  Delage  was  entitled  to  the  immediate  pos- 
session of  the  plates  and  maps  contracted  for  on  the  execution 
of  the  receipt  by  Hazzard  &  Fowler,  the  agents  of  Hinman 
&  Dutton,  on  the  10th  day  of  October,  1838.  The  execution 
of  that  receipt  worked  a  payment  of  the  account  of  Hinman 
&  Dutton,  and  their  recourse  was  then  upon  the  notes  and 
mortgage.  But  until  the  delivery  of  the  plates,  &c.  to  De- 
lage, the  notes  remained  without  a  consideration,  except  as 
to  the  thirty  maps  delivered.  See  9  Johns.  310 ;  3  Call's  Rep. 
234;  6  Cranch.  253;  4  Vern..Rep.  555;  2  Yeates  Rep.  370; 
4  Pick.  444;  and  Lee's  adm'rs  v.  Fountain  &  Freeman,  10  Ala. 
Rep.  765-67.  But  time  is  sometimes  of  the  essence  of  a  con- 
tract, for  if  the  failure  to  comply  at  the  time  named,  works  an 
injury  to  a  party,  it  is  every  days  practice  to  sue  for  and  re- 
cover damages  for  such  injury.  See  1  Con.  Eng.  Chan.  Rep. 
306 ;  Jackson  v.  Ligon,  3  Leigh's  Rep.  188 ;  1  Johns.  Chan. 
375 ;  Garnett  v.  Mason,  6  Call's  Rep.  308.  See  also  4  Fort. 
297,  374.  In  this  case  great  injury  had  already  been  suffered 
and  if  for  the  sake  of  quiet,  Delage  was  willing  to  put  up 
with^that  injury,  it  is  no  reason  that  the  injury  should  be  con- 
tinued, and  even  notice  to  McRae  within  the  time  would  not 
be  sufficient ;  he  would  have  no  right  to  waive  the  right  of 
Delage  to  a  delivery.  There  was  no  substantial  compliance 
with  the  order  of  the  chancellor.  The  order  is  to  depositewith 
the  Register  within  six  months.  The  telling  the  Register  in 
the  street,  that  a  box  of  maps  and  plates  had  been  received  fof 
him,  in  the  lose  words  proven,  is  not  deposting  with  him.  To 
tell  an  administrator  in  the  street,  in  the  manner  proven  here, 
of  a  debt  due  by  his  intestate  would  be  no  presentation  of  the 
claim  under  the  repeated  decisions  of  this  court.  Such  a  ver- 
bal notice  given  an  indorser  of  non-payment  of  a  note,  would 
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not  be  notice  to  bind,  for  by  all  the  decisions,  it  must  be  some 
notice  or  description  of  the  claim  or  note  sufficient  to  identify 
it,  and  the  matter  must  be  so  presented  as  to  attract  his  atten- 
tion and  show  an  intention  to  enforce  the  claim.  See  10  Ala. 
Rep.  17  ;  ib.  970 ;  vide  also  7  Ala.  Rep.  211.  Actual  filing  of 
the  pleadings  in  equity  must  be  made,  mere  notice  is  not  suf- 
ficient.    9  Paige  Rep.  252. 

2.  The  action  of  the  chancellor  cannot  be  sustained  on  any 
motion  of  discretion,^or  power  to  alter  or  suspend  a  former 
decree  of  his  court.  The  decree  of  13th  April,  was  final,  and 
fixed  the  rights  of  the  parties  on  a  basis  far  more  favorable  to 
the  interest  of  H.  and  D.,  than  they  had  any  right  to  expect ; 
it  was  made  after  report  of  the  Master.  The  term  of  the  court 
was  closed,  the  chancellor  who  had  pronounced  the  decree, 
had  departed  this  life,  a  new  term  had  commenced,  and  ano- 
ther chancellor  on  the  bench.  The  power  of  the  courts  of  law 
and  equity  in  this  State,  over  their  records  and  decrees,  extends 
no  longer  than  during  the  term  they  were  made.  3  Stewart's 
Rep.  288,  296 ;  1  Bald.  Rep.  287.  This  is  no  biU  of  revivor, 
or  proceeding  of  that  nature. 

3.  The  failure  of  the  complainant  to  make  the  deposit  required 
itself  worked  a  dismissal  of  the  bill — 1  Craw.  &  Dix,  461 ;  4 
Am.  Eq.  Dig.  547 ;  and  it  is  submitted,  it  would  be  highly  in- 
equitable to  deprive  Delage  of  the  advantages  of  that  dismissal 
on  any  notice  of  his  being  in  default.  The  maxim  that  "  he 
who  seeks  equity  must  do  equity"  does  not  apply ;  for  Delage 
is  not  seeking  the  action  of  the  court — he  asks  to  be  let  out  of 
court,  to  be  let  alone.  He  has  paid  half  the  mortgage  debt,  or 
nearly  so,  without  receiving  the  equivalent  contracted  for,  but 
is  willing  to  bear  that  loss,  if  he  can  find  quiet  with  it. 

Campbell,  contra: 

1.  The  evidence  of  McRae  and  Burnell,  shows  a  substantial 
compliance  on  the  part  of  the  defendants  in  this  court  with 
tj?e  terms  of  the  order. 

2.  A  court  of  chancery  has  power  to  set  aside  defaults  and 
to  give  supplemental  directions  for  the  execution  of  its  decrees. 
The  exercise  of  these  powers  rest  within  the  sound  discre- 
tion of  the  court.  Conceding  that  the  defendants  did  not  lit- 
erally comply  with  the  order  of  the  court,  a  sufficient  excuse 
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is  shown.  The  order  of  the  court  discharging  a  forfeiture  is 
not  revisabie.  9  Paige,  395 ;  7  Paige,  382 ;  1  Johns.  Chan. 
Rep.  539;  3  do.  415;  12  Peter's  472;  2  HiU's  Ch.  Rep.  153; 
2  Harris  &  Gill,  346 ;  Phil.  Dig.  481 ;  14  Ala.  Rep.  753 ;  4  Ala. 
469;  Smith's  Actions  at  Law  23,  500-61-78,  770;  60  Law 
Library.  The  defendants  in  this  court  made  a  bona  fide  ef- 
fort to  comply  with  the  order  of  the  chancellor.  There  was 
no  wilfulness  in  the  default.  The  plaintiff  has  been  a  defaul- 
ter since  the  rendition  of  the  decree  and  has  not  offered  to 
perform  it.  He  is  in  no  condition  to  insist  upon  a  strict  con- 
struction.    1  McLean,  395. 

DARGAN,  J.— If  we  are  to  consider  the  failure  of  the 
complainants  to  deliver  to  the  Register,  the  plates  and  maps 
within  the  time  prescribed  by  the  decree,  in  the  nature  of  a 
default  in  not  observing  the  rules  of  a  court  of  equity,  or  even 
as  not  observing  an  order  made  in  the  progress  of  a  cause,  it 
is  very  certain  that  the  chancellor  may,  in  the  exercise  of  his 
discretion,  relieve  them  from  the  legal  consequences  of  such 
default.  Beekman  v.  Peck,  3  Johns.  Chan.  Rep.  414 ;  Woos- 
ter,  et  aL  v.  WoodhuU,  1  Johns.  Chan.  Rep.  538 ;  and  it  is 
said  in  the  case  of  Ashe  v.  Moore,  2  Murphy,  that  every  order 
made  in  the  progress  of  a  cause  may  be  rescinded  or  modifi- 
ed upon  a  proper  case  being  made  out. 

But  we  think  the  decree  of  the  chancellor,  prescribing  the 
time,  within  which  the  maps  and  plates  were  to  be  delivered 
to  the  the  Register  by  the  complainants,  and  the  money  to  be 
paid  by  the  defendant,  must  be  considered  in  the  nature  of  a 
contract  of  which  the  time  of  its  performance  is  a  material  part. 
In  the  opinion  of  the  chancellor,  the  complainants  were  not 
entitled  to  relief,  but  as  both  parties  expressed  a  willingness  still 
to  comply  with  the  contract,  &c.  ordered  the  complainants  to 
deliver  the  plates  and  maps  to  the  Register  of  the  court,  within 
six  months  from  the  date  thereof,  and  if  they  made  default  the 
bill  to  be  dismissed;  and  the  defendant,  within  the  same  time, 
to  pay  the  money  into  court,  and  if  he  made  default,  a  decree 
of  foreclosure  to  be  rendered.  Under  this  decree,  the  entire 
equity  of  the  complainants  depended  upon  their  compliance 
with  the  order  of  the  court.  If  they  did  not  perform  within 
the  time  prescribed,  they  \oere  without  equity.    If,  therefore,  the 
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rights  of  the  complainants  depend  on  their  performing  within 
a  specified  time,  a  contract,  which  on  their  failure  to  perform, 
was  to  be  void,  and  they  made  default,  they  were  without  rem- 
edy, unless  they  could  show  some  legal  excuse  for  not  per- 
forming it  within  the  prescribed  time.  This  a  court  of  equity 
will  permit  them  to  do.  For  although  time  may  be  made  a 
material  part  of  the  contract,  and  a  failure  to  perform  will  de- 
prive the  party  in  default  of  all  equitable  relief,  if  that  default 
is  the  result  of  mere  neglect,  yet  it  is  clear,  that  he  may  show 
that  his  failure  to  perform,  was  not  the  result  of  negligence, 
but  resulted  from  causes  that  would  render  it  inequitable  to 
deprive  him  of  relief.  Benedict  v.  Lynch,  1  Johns.  Ch.  Rep. 
370.  In  the  case  of  Langworth  v.  Taylor,  1  McLean,  395, 
the  court  said,  it  is  the  province  of  chancery  to  relieve  against 
penalties  and  forfeitures,  but  it  would  be  strange,  if  relief  could 
be  extended  against  the  positive  stipulations  and  understand- 
ing of  the  parties  ^  this  would  not  be  to  give  effect  to  the  con- 
tract, but  to  make  a  new  one  between  the  parties,  contrary  to 
the  terms  they  had  adopted.  At  law  time  is  always  an  essen- 
tial part  of  the  contract,  but  a  court  of  chancery  will  consider 
it  in  connection  with  all  the  circumstances  of  the  case,  and  if 
the  party  can  show  that  he  has  been  prevented  by  inevitable 
accident,  or  from  any  justifiable  excuse  from  performing  hia 
part,  at  the  stipulated  time,  and  the  other  party  has  suffered  no 
injury  from  the  delay,  the  court  will  not  withhold  its  aid. 
And  in  the  case  of  Hays  v.  Hall,  4  Porter,  374,  this  court  said, 
that  time  may  be  made  a  material  part  of  a  contract,  and  if 
the  complainant  has  failed  to  perform  his  part,  at  the  appoint- 
ed time,  without  excuse  on  his  part,  or  the  assent  of  the  other 
party,  chancery  will  not  relieve  him.  These  authorities  clear- 
ly show  that  equity  will  relieve  a  party  from  the  consequences 
of  a  failure,  on  his  part  to  comply  with  the  contract  at  the  ap- 
pointed time,  if  he  can  show  that  this  failure  resuhed  from  any 
cause,  that  will  afford  a  sufficient  legal  excuse,  and  the  other 
party  has  not  been  injured  by  the  delay.  If  his  default  has 
resulted  from  negligence  merely,  and  has  not  been  waived  by 
the  opposite  party,  a  court  of  equity  ought  not  and  will  not 
afford  relief  to  the  delinquent  party.  But  if  the  default  occurs 
without  neglect,  and  from  causes,  that  a  court  of  equity  will 
consider  as  a  sufficient  excuse,  relief  ought  to  be  granted.  Test- 
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ing  then,  the  decree  of  the  chancellor  by  those  rules  that  gov- 
ern contracts,  in  which  time  is  a  material  part,  and  the  ques- 
tion is,  did  the  complainant  show  a  sufficient  excuse  for  not 
delivering  the  plates  and  maps  to  the  Register,  wdthin  the  time 
fixed  by  the  decree  ?   The  complainants  reside  in  Philadelphia, 
and  the  maps  and  plates  were  shipped  by  them  to  Mobile, 
and  were  received  by  Bunnell,  their  agent,  for  the  purpose  of 
being  delivered  to  McRae,the  Register,  within  the  six  months. 
McRae,  during  the  six  months,  remained  the  greater  part  of 
his  time  at  Pascagoula,  but  his  office  was  regularly  attended 
by  a  deputy.     Before,  however,  the  six  months  had  expired, 
Bunnell  seeing  the  Register  in  the  street,  informed  hhn  that 
he  had  received  the  maps  and  plates  for  him.     The  Register 
replied,  that  he  was  then  on  his  way  to  Pascagoula,  and  re- 
quested Bunnell  to  let  them  remain  in  his  store  until  he  want- 
ed them.  The  plates  and  maps  w^ere  deposited  in  the  office  of  the 
Register,  in  about  six  weeks  after  the  six  months  had  expired, 
within  which  the  complainants  w^ere  ordered  to  deliver  them 
to  him.     If  we  consider  this  as  a  non-compliance  with  the 
terms  of  the  decree,  the  question  arises  why  did  Bunnell,  the 
agent  of  the  complainant,  fail  to  comply  ?     May  it  not  be  fairly 
attributed  to  the  Register,  and  not  his,  Bunnell's  neglect?  Had 
the  Register  directed  him  where  to  deposite  them,  is  it  but 
reasonable  to  suppose  he  would  have  complied  with  his  di- 
rections, as  under  his  instructions,  or  at  his  request,  he  per- 
mitted them  to  remain  in  his  store.     The  complainants  were 
ready  and  willing  to  deliver  them  to  the  Register,  before  the 
six  months  expired,  but  under  the  instructions,  or  at  the  re- 
quest of  the  Register,  did  not  deliver  them,  until  about  six 
weeks  after  the  time  expired.     We  cannot  attribute  this  fail- 
ure to  deliver  to  the  negligence,  either  of  the  complainants  or 
of  their  agent,  but  to  the  request  of  the  Register,  who  was  to 
receive  them,  and  it  is  not  pretended  that  any  injury  has  re- 
sulted from  the  delay  to  the  defendant.     This,  in  our  opinion, 
is  a  sufficient  excuse  for  not  delivering  the  plates  and  maps 
to  the  Register,  within  the  prescribed  time,  and  the  decree  of 
the  foreclosure,  must  be  affirmed. 
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THOMPSON  vs.  HALL. 

1.  The  first  section  of  the  Statute  of  Frauds  (Clay's  Dig.  254)  does  hot 
require  that  a  written  undertaking  to  pay  the  debt  of  anoiher  should 
state  the  consideration  of  the  promise. 

2.  Every  writing,  which  is  the  foundation  of  an  action,  being  made  by  the 
statute  of  1811  (Clay's  Dig.  340,  { 152)  "evidence  of  the  debt  or  duty 
for  which  it  was  given,"  it  is  not  necessary,  in  declaring  on  a  pro- 
missory note,  to  allege  the  consideration.  The  fact  that  the  note  ap- 
pears on  its  face  to  have  been  given  for  the  debt  of  another  cannot 
affect  the  principle. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg. 

This  was  an  action  of  assumpsit  by  plaintiff  against  the  de- 
fendant in  error.  The  declaration  is  as  follows :  "  For  that 
whereas  said  defendant  heretofore,  to-wit,  on  the  twenty-second 
day  of  March,  A.  D.  1842,  at  Mobile,  to-wit,  in  the  county 
aforesaid,  made  his  certain  promissory  note  in  writing,  by 
which  said  note,  defendant  promised  to  pay  the  plaintiff  the 
sum  of  five  hundred  dollars,  the  amount  of  plaintiff's  account 
for  professional  services  rendered  the  heirs  of  William  E.  Ken- 
nedy, when  the  estate  of  the  said  William  should  be  in  funds, 
and  the  plaintiff  avers,"  &c.  To  this  declaration  the  defend- 
ant demurred,  and  the  court  sustained  the  demurrer.  The 
judgment  of  the  court  is  now  assigned  as  error. 

LocKWooD,  for  plaintiff  in  error : 

The  demurrer  to  the  plaintiff's  declaration  should  have  been 
overruled.  It  is  not  essential  in  this  State,  that  the  writing 
promising  to  pay  the  debt  of  a  third  party  should  contain  the 
consideration  of  the  promise.  The  language  of  the  statute  of 
Frauds  in  this  State  is  different  from  that  of  Charles  II.,  and 
hence  it  is  construed  differently.  The  statute  of  this  State  con- 
tains the  word  "  promise,"  which  is  not  embraced  in  the  En- 
glish statute.  Violet  v.  Patton,  5th  Cranch,  151 ;  Pierce  v. 
Wren  et  al.,  4  Smead  &  M.  97 ;  Taylor  v.  Williams  &  Ross, 
3  Yerger,  330 ;  Clay's  Dig.  254 ;  Sage  v.  Wilcox,  6  Conn.  81; 
17  Mass.  121 ;  Pract.  Abridg.  vol.  5,  505 ;  1  Kinney's  Law 
Comp.  243-4. 
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Our  statute  s^ems  to  have  the  object  distinctly  in  view,  to 
place  all  written  instruments  upon  the  same  footing,  and  to 
cast  on  the  defendant  the  onus  of  showing  there  was  either  an 
illegal  or  no  consideration  in  all  cases  where  the  action  in  its 
form  was  founded  on  the  writing.  Chamberlain  v.  Darring- 
ton,  4  Porter,  ^2d-Q-1  ;  Clay^s  Dig.  340 ;  Allen  v.  DickinsoHj, 
Minor's  Rep.  120 ;  Philips  v.  Scoggins,  1  S.  &  P.  28;  Click  v: 
McAfee,  7  Porter,  62 ;  Young  v.  Foster,  7  Porter,  420 ;  Hol- 
man's  Heirs  v.  Bank  of  Norfolk,  12  Ala.  413. 

The  instrument,  the  foundation  of  the  action,  imports  a  con- 
sideration for  the  promise.  Click  v.  McAfee,  7  Porter,  62.— 
Whether  the  instrument  declared  on  contains  a  consideration 
or  not,  it  is  not  necessary  to  be  averred  in  the  declaration. 
The  construction  of  the  statute  of  1811  makes  it  incumbent  on 
the  defendant,  if  there  is  no  consideration,  or  if  the  considera- 
tion is  illegal,  to  plead  it,  and  such  defences  cannot  be  reached 
by  demurrer. 

Hopkins,  for  defendant : 

As  the  note  is  a  promise  to  pay  the  debt  of  others,  it  was 
not  binding  at  common  law  without  a  sufficient  consideration ; 
a  consideration  is  as  necessary  since  the  statute  of  Frauds  as 
it  was  before,  and  it  is  necessary  also  since  that  statute,  that  a 
sufficient  consideration  should  be  alleged  in  the  declaration. 
1  Wms.  Saund.  267,  268,  and  note  2 ;  6  Ala.  415,  416 ;  Hes- 
ter V.  Wesson,  7  Term  Rep.  350,  note ;  39  Com.  Law  Rep. 
137,  183. 

The  consideration  of  the  promise  must  appear  upon  the 
^written  instrument  itself,  and  cannot  be  proved  by  verbal  evi- 
dence. 6Q  Law  Lib.  36-37-38 ;  1  Wms.  Saund.  268,  note  2 ; 
6  Com.  Law  Rep.  531-532-533-534 ;  39  Com  Law  R.  137-144. 

The  statute  of  1811,  which  makes  the  instrument  declared 
upon  the  evidence  of  the  debt  or  duty,  was  not  intended  to  de- 
feat the  object  of  the  statute  of  Frauds,  and  therefore  does  not 
authorise  a  written  promise  to  be  evidence  of  a  sufficient  con- 
sideration when  the  written  promise  itself  contains  no  express 
statement  of  a  consideration  in  favor  of  the  defendant  who  had 
promised  to  pay  the  debt  of  another.  6  Com.  Law  R.  533 ;  11 
Com.  Law  Rep.  bQ. 

Regardless  of  the  question  whether  the  consideration  must 
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appear  from  the  written  promise,  the  demurrer  was  properly 
sustained  to  the  declaration  in  this  case.  The  written  instru- 
ment, upon  which  the  suit  is  founded,  contains  the  promise 
of  the  defendant  to  pay  $500,  the  amount  of  the  account  of  the 
plaintiff  for  professional  services  rendered  the  heirs  of  Wm.  E. 
Kennedy^  when  the  estate  of  the  said  William  might  be  in 
funds.  This  is  the  substance  of  the  note,  as  set  out  in  the  de- 
claration. Every  material  part  of  the  note  ought  to  appear  in 
the  declaration,  and  the  declaration  must  be  considered  in  this 
case  as  if  every  such  part  were  set  out  in  the  declaration.  The 
declaration  describes  a  note  in  which  the  defendant  expressly 
promised  without  consideration  to  pay  the  debt  of  others. — 
The  note  proves  the  defendant  promised  to  pay  the  debt  of 
third  persons,  and  as  the  note  is  evidence  of  the  whole  con- 
tract, it  is  proof  also  that  he  promised  without  consideration 
to  pay  it,  as  no  consideration  appears  in  the  note.  There  is 
therefore  no  cause  of  action  contained  in  the  declaration.  If 
a  note  or  bond  contained  a  promise  to  pay  $1000  with  inter- 
est from  date  at  the  rate  of  20  per  cent,  per  annum,  while 
usury  made  the  whole  contract  void,  or  if  it  were  stated  in  a 
note  that  the  amount  thereof  was  for  money  lost  at  gaming, 
and  the  instrument  was  thus  set  out  in  the  declaration,  a  de- 
murrer, if  taken,  would  be  sustained  to  it,  because  it  would 
contain  no  cause  of  action.  14  Ala.  Rep.  23,  26,  Renfro  v. 
Heard ;  13  Ala.  Rep.  21,  Tenison  v.  Martin. 

A  rule  of  the  common  law  prevents  a  party  from  showing 
by  verbal  evidence  that  the  contract  is  difl'erent  from  the  writ- 
ten one  on  which  he  has  declared,  and  limits  the  cause  of  ac- 
tion to  the  written  contract  set  out  in  the  declaration.  As  the 
promise  of  the  defendant  is  in  writing,  which  contains  the 
whole  contract,  verbal  evidence  would  not  be  competent  to 
prove  a  consideration  to  the  defendant,  and  thus  add  a  term 
to  the  contract  which  the  written  one  does  not  contain.  6 
Com.  Law  Rep.  534;  11  Com.  Law  Rep.  ^Q. 

As  the  declaration  is  upon  a  written  promise  to  pay  the 
debt  of  others,  and  shows  no  consideration  to  the  defendant, 
and  such  a  consideration  could  not  be  proved  by  verbal  evi- 
dence without  altering  the  written  contract  by  parol  proof,  the 
declaration  contains  no  cause  of  action  and  shows  there  is 
none.     6  Com.  Law  Rep.  531.     Bee  the  written  contract  to 
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pay  without  consideration  the  debt  of  another,  set  up  in  the 
replication  to  the  plea — 6  Com.  Law  Rep.  532,  533,  534;  11 
Com.  Law  Rep.  56 ;  39  Com.  Law  Rep.  137,  138 ;  3  Stew, 
and  Por.  271 :  2  Ala.  Rep.  283;  8  Ala.  Rep.  247,  Tankersley 
V,  Graham. 

It  does  not  appear  from  the  record  that  the  defendant  is  one 
of  the  heirs  of  Wm.  E.  Kennedy.  The  iact  is,  he  is  not  one 
of  the  heirs»  The  written  contract  allows  no  indulgence  to 
the  heirs.  The  plaintiff  might  have  sued  the  heirs  for  his  ac- 
count immediately  after  the  promise  of  Hall  was  made.  If 
Hall  were  one  of  the  heirs,  the  promise  would  be  to  pay  the 
debt  of  several  persons,  and  therefore  of  others.  If  an  executor 
who  is  the  sole  heir  and  distributee  of  his  testator,  promise  in 
w^riting  to  pay  a  debt  of  hid  testator  without  consideration,  the 
promise  is  void,  because  it  is  to  pay  a  debt  of  another  without 
consideration.  7  Term  R.  350,  note ;  6  Ala.  Rep.  415,  416. 
The  promise  to  pay  when  the  estate  of  Kennedy  might  be  in 
funds,  shows  Hall  bad  the  control  of  that  estate,  and  must  have 
been  the  personal  representative  of  Kennedy.  The  promise 
therefore  is  the  prcwmise  of  the  representative  to  pay  the  debt 
of  the  heirs. 

COLLIER,  C.  J. — ^It  is  provided  by  the  statute  of  Frauds^ 
that  "  No  action  shall  be  brought  whereby  to  charge  any  exe- 
cutor or  administrator,  upon  any  special  promise,  to  answer 
any  debt  or  damage  out  of  his  own  estate ;  or  whereby  to 
charge  the  defendant  upon  any  special  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another  person,"  &;c.,  "  un- 
less the  promise  or  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  by  him  thereunto  lawfully  authorised." — 
Clay's  Dig.  254,  §  1.  In  Violett  v.  Patton,  5  Cranch,  142,  it 
was  insisted  that  a  written  undertaking  to  pay  the  debt  of  an- 
otlier  must  state  the  consideration  as  well  as  the  promise,  ac- 
cording to  the  decision  of  Wain  v.  Warlters,  5  East.  Rep.  10; 
but  Chief  Justice  Marshall  said,  "  the  first  section  of  the  act  of 
Virginia"  (under  which  the  question  arose)  "  differs  from  the 
4th  section  of  the  statute  of  Charles  II.  in  one  essential  respect. 
The  statute  of  England  enacts,  that  no  action  shall  be  brought 
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in  the  cases  specified,  "  unless  the  agreement  on  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,"  &c.  The  Virginia  act  enacts  that  no  ac- 
tion shall  be  brought  in  the  specified  cases,  unless  the  promise 
or  agreement  on  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,"  &c.  The 
reasoning  of  the  judges,  in  the  cases  in  which  they  have  de- 
cided that  the  consideration  ought  to  be  in  writing,  turns  upon 
the  word  agreement^  of  which  the  consideration  forms  an  inte- 
gral part.  This  reasoning  does  not  apply  to  the  act  of  Vir- 
ginia, in  which  the  word  promise  is  introduced.  Our  statute 
in  this  respect  is  a  transcript  of  that  of  Virginia,  and  if  Wain 
V.  Warlters  is  a  correct  exposition  of  the  act  of  Parliament,  it 
is  not  in  point  in  the  case  before  us.  So  in  Massachusetts  it 
has  been  held,  that  a  promise  to  pay  the  debt  of  another,  made 
in  writing  and  signed  by  the  party  intended  to  be  bound,  is  a 
sufficient  compliance  with  the  statute  of  Frauds ;  that  although 
the  consideration  is  not  stated,  it  may  be  proved  by  evidence 
aliunde.  Lent  v.  Padelford,  10  Mass.  Rep.  230 ;  Packard  v. 
Richardson,  17  Mass.  Rep.  122.  Such  is  also  the  settled  in- 
terpretation of  the  act  in  some  of  the  other  States.;  and  we  are 
not  aware  that  the  opposite  doctrine  is  maintained  in  any  of 
them,  unless  it  be  under  the  influence  of  a  statute  similar  to 
that  of  Charles  II.  Fyler  v.  Givens,  Riley's  Rep.  56,  and  3 
Hill's  Rep.  (S.  C.)  48 ;  Woodward  v>  Pickett,  Dudley's  Rep. 
30 ;  Wren  v.  Pearce,  4  S.  &  Marsh.  Rep.  91 ;  Gilman  v.  Kib- 
ler,  5  Hump*  Rep.  19.  To  these  citations  we  might  add  others 
to  which  we  have  been  referred  by  the  counsel  for  the  plain- 
tiff in  error  ^  but  the  decisions  are  too  uniform  to  make  it  ne- 
cessary to  amplify  the  point. 

In  our  courts  of  original  jurisdiction,  the  case  of  Violett  v. 
Patton  has  been  considered  as  founded  upon  correct  reasoning, 
and  strictly  applicable  to  our  statute.  We  think  it  has  been 
too  generally  followed  and  acquiesced  in  by  the  bar  and  the 
bench  to  be  now  disregarded,  and  the  English  decision  sub- 
stituted-. Under  the  influence  of  this  opinion,  we  are  con- 
strained to  conclude  that  the  writing  declared  on  is  a  sufficient 
promise  to  charge  the  defendant,  if  it  is  sustained  by  an  ade- 
quate cousideration ;  consequently  the  case  made  by  the  de- 
claration, is  not  obnoxious  to  the  statute  of  frauds. 
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We  now  propose  to  consider  whether  the  note  imports  a 
consideration,  and  whether  the  onus  of  sustaining,  or  assailing 
it,  rests  priniarily  upon  the  plaintiff  or  defendant.     It  is  enact- 
ed by  a  statute  passed  in  1811,  "  whenever  suit  shall  be  com- 
menced in  anYgjfiiiie  courts,  founded  on  any  writing,  whether 
the  same  be  iM^BIeal  or  not,  the  court  before  whom  the  same 
is  depending,  sfflm  receive  such  writing  as    evidence  of  the 
debt  or  duty  for  which  it  was  given,"  &c.  Clay's  Dig.  340  §  152. 
In  Click  v.  McAfee,  7  Port.  62,  the  plaintifFdeclared  on  a  promi- 
sory  note  by  which  the  defendant  promised  to  pay  him  "six  hun- 
dred and  forty  dollars  and  seventy-five  cents  for  this  amount  due 
him  by  Richard  Tarrant."     It  was  held,  that  this  was  a  pro- 
mise to  pay  the  debt  of  another  person,  and  if  it  had  not  been 
in  writing,  would  be  within  the  statute  of  frauds ;  yet  as  the 
act  of  1811,  had  made  every  writing  which  is  the  foundation  of 
an  action,  evidence  of  the  debt  or  duty  for  which  it  was  given, 
it  was  not  necessary  to  allege  the  consideration  in  the  decla- 
ration ;  that  it  devolved  upon  the  defendant  to  put  it  in  issue 
and  controvert  it  by  proof :     Further,  that  a  written  promise 
to  pay  the  debt  of  another  was  not  validated  by  the  statute  of 
frauds,  unless  it  was  sustained  by  a  consideration :  that  it  was 
not  intended  by  that  enactment  to  make  a  mere  nudum  pactum 
an  operative  security.     So  in  Nesbit  v.  Bradford,  6  Ala.  Rep. 
746,  the  action  was  founded  on  a  guaranty  endorsed  on  a 
bill  single  in  the  following  words,  "  I  bind  myself  to  pay 
this  note,  if  T.  L.  M.,  (the  maker)  does  not:"     Held,  that 
the  guaranty  was  a  promise  in  writing,  and  as  such,  imports 
a  consideration,  and  that  in  declaring  on  such  a  writing  it  is 
only  necessary  to  set  out  the  bill  single  with  respect  to  which 
it  was  made,  the  guaranty  according  to  its  terms,  or  its  legal 
effect,  the  facts  from  which  diligence  is  to  be  infered,  or  the 
insolvency  which  renders  diligence  unnecessary,  and  a  suffi- 
cient breach  of  the  contract.     In  Miller  &  Cobb  v.  Mclntyre, 
9  Ala.  Rep.  638,  the  plaintiff  declared  upon  the  indorsement 
of  a  bill  single  made  in  another  Slate ;  it  was  insisted  that  as 
the  paper  was  not  negotiable  at  common  law,  the  declaration 
should  have  set  out  the  consideration  of  the  indorsement: 
Held,  that  the  act  cited,  was  an  answer  to  the  argument ;  that 
this  act  does  not  interfere  with  the  rights  of  parties,  but  merely 
prescribes  a  rule  of  evidence  which  must  be  applied  to  all 
19 
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writings  upon-  which  suits  are  brought  in  our  courts,  no  mat- 
ter where  made.  This  statute  has  received  a  liberal  construe* 
tion,  and  been  applied  to  writings  which  do  not  in  terms  express 
the  contract  of  the  parties,  but  make  the  liability  of  the  promis- 
sor  to  depend  upon  the  performance  of  co|^^|^  implied  by 
law.  Clmmberlain  v.  D-arrington,  4  Port^^^p  515.  These 
citations  are  directly  in  point,  and  very  fully  establish  that  a 
written  promise  to  pay  the  debt  of  a  third  person  may  be  de- 
clared on  by  the  promissee  without  setting  out  the  considera- 
tion which  induced  it;  that  if  this  was  necessary  at  the  com- 
mon law,  it  is  no  longer  so,  since  the  passage  of  our  statute, 
which  makes  the  writing  sued  on,  evidence  of  the  debt  or  (hiiy. 
It  cannot  be  assumed,  because  the  writing  states  that  the  sum 
agreed  to  be  paid,  was  for  services  rendered  to,  or  a  debt  due 
by  a  third  person,  that  the  promise  is  gratuitous ;  in  the  ab- 
sence of  all  extrinsic  evidence  we  have  seen  that  a  considera- 
tion will  be  presumed  in  the  same  manner  as  if  no  reference 
was  made  to  the  pre-existing  liability  of  another; 

It  must  be  observed  that  the  statute  of  frauds  does  not  de* 
clare  a  promise  or  agreement  to  answer  for  the  debt,  defaidl  or 
miscarriage  of  another  illegal,  but  merely  enacts  that  no  action 
shall  be  brought  thereon,  unless  such  promise  or  agreement^,  ot 
some  memoradum  or  note  thereof  shall  be  in  writing,  &c.  In 
the  ca'se  at  bar,  there  is  a  written  promise,  and  thus  far  the 
statute  is  complied  with ;  as  for  the  consideration,  it  need  not 
be  stated  in  the  writing,  and  wliere  the  writing  is  the  founda- 
tion of  the  action  it  is  not  necessary  to  be  alleged  in  the  de- 
claration. The  existence  of  a  consideration  is  not  negatived 
or  are  insufficient,  or  illegal  one  shown  as  it  respects  the  parties, 
by  the  recital  that  the  undertaking  is  to  pay  for  services  ren- 
dered a  third  person,  for  it  cannot  be  intended  that  the  promise 
did  not  evidence  the  discharge  of  the  primary  diebtor,  or  that 
tha  promissor  has  not  received  an  equivalent  for  it. 

It  results  from  the  view  taken  of  this  case,  that  the  demur- 
rer to  the  declaration  was  improperly  sustained.  The  judgment 
of  the  Circuit  Court  is  consequently  reversed,  and  the  cause 
lemanded. 


DargaMi  J,  not  silting. 
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WILLIAMSON  vs.  CULPEPPER, 

1.  If  W,  borrows  money  from  C,  and  transfers  to  him,  "  as  collateral  se- 
curity "  for  i4s  re-pay  ment,  the  note  of  a  third  person,  for  nearly  dour- 
ble  the  amount  of  the  sum  borrowed,  with  the  condition  that  in  case 
of  W.'s  default,  "C.  is  to  hold  the  note  as  his  own  property"  suck  trans- 
fer, notwithstanding  the  condition,  is  to  be  deemed  a  security  merely, 
and  not  a  conditional  sale. 

Error  to  the  County  Court  of  Wilcox-  T^ied  before  the 
Hon.  S.  G.  Cochran. 

Assumpsit  by  the  plaintiff  against  the  defendant  in  error. 
By  bill  of  exceptions  it  appears,,  that  the  plaintiff  in  support  of 
his  action,  read  in  evidence  an  instrument  of  which  the  fol- 
lowing is  a  copy :  "  Received  of  R.  H.  Williamson  a  note  on 
S.  W.  Portis,  for  five  hundred  dollars,  due  17tl\  day  of  April 
last,  as  collateral  security  for  the  sum  of  two  hundred  and 
ninety -five  dollars  and  four  cents,  which  am,ountis  due  on  the 
first  day  of  November  next,  and  if  the  said  R.  IL  Williamson 
shall  cause  the  above  stated  sum  to  be  paid  on  or  before  the  first 
day  of  Novera^ber  next,  the  subscriber  will  give  up  the  note^ 
and  if  not,  I  shall  hold  the  same  as  my  property,  May  26th 
1846,  Erasmus  Culpepper,"  and  proved  that  the  said  sum  of 
two  hundred  and  ninety-five  dollars  and  four  cents,  was  bor- 
rowed by  him  from  the  defendant  en  the  day  said  instrraent 
was  executed,  and  that  the  defendant  before  the  institution  of 
this  suit,  had  collected  the  full  amount  of  Portis'  note.  It  fur- 
ther appears,  that  plaintiff  did  not  pay  the  sum  of  money  bor- 
rowed by  him  according  to  contract.  On  this  state  of  facts,, 
the  plaintiff  asked  the  court  to  charge  the  jury,  that  the  said 
instrument  was  a  pledge  of  mortgage,  and  that  he  had  a  right 
to  recover  from  the  defewdant  the  difference  between  the  sum 
borrowed,  and  interest  thereon,  and  the  amount  .received  by 
the  defendant  on  the  note  of  Portis,  after  deducting  his  rea- 
sonable expenses  incurred  in  the  coflectlon  theyeof.  Thi» 
charge  the  court  refused  to  give,  but  charged  the  jury,  that  the 
instrument  was  a  conditional  sale,  and  the  plaintiff  not  having 
complied  with  the  condition,  ^vas  not  enlidcd  to  recover.    To 


2i^ -^  ALABAMA. ^__ 

Williamson  v.  Culpepper. 

the  refusal  to  charge  as  requested  to  and  the  charge  given  by  the 
court,  the  plaintiff  excepted,  and  now  assigns  them  as  error. 

Watts  &  Jackson,  for  plaintiff: 

1.  This  is  an  action  for  money  had  and  received,  which  as 
a  kind  of  equitable  action  is  much  favored  and  authorises  the 
plaintiff  to  recover  from  the  defendant  any  money  that  he  may 
have  in  his  hands  which  ex  equo  et  bono  belongs  to  plaintiff. 
Hitchcock,  et  als.  v.  Lukens.     8  Port.  Rep.  333. 

2,  The  instrument  described  in  the  replication  to  the  second 
plea,  and  refered  to  in  the  bill  of  exceptions  as  having  been 
proven  on  the  trial,  connected  with  the  fact  that  there  was  a 
loan  of  money  from  the  defendant  to  the  plaintiff,  shows  it  to 
be  a  rtiortgage,  or  pledge,  and  to  have  been  so  intended  by 
the  parties  at  the  time  of  its  execution,  and  not  a  conditional 
sale.  Eiland,  adm'r  v.  Radford,  7  Ala.  Rep.  724 ;  Sewall  v. 
Hehly,  9  do.  24,  and  authorities  there  cited.  The  instrument 
shows  that  the  note  of  Portis'  was  received  as  "  collateral  secu- 
rity" merely— Williartison  was  not  discharged  from  his  indeb- 
tedness to  Culpepper,  and  the  amount  of  Portis'  note  tvas  near- 
ly double  that  of  WHliamson! s.  That  Portis'  note  Avas  worth 
the  nominal  amount,  is  shown  from  the  fact  of  its  speedy  col- 
lection by  Culpepper.  These  circumstances  show  that  it  was 
intended  as  a  pledge  or  mortgage,  and  not  a  conditional  sale. 
See  authorities,  supra. 

Sellers,  for  defendant 

CHILTON,  J. — This  agreement  does  not  admit  of  the  con- 
struction placed  upon  it  by  the  County  Court.  Indeed  it  is 
scarcely  open  for  construction  as  to  whether  it  was  a  condi- 
tional sale  or  security,  since  it  expressly  states  that  Culpepper 
holds  the  note  "  as  collateral  security  for  the  sum  of  two  hun- 
dred and  ninety-five  dollars  and  four  cents,  due  the  1st  No- 
vember 1846."  If,  however,  the  subsequent  provision  in  the 
contract,  "  Ihat  on  failure  of  the  pleiintiff  in  error  to  pay  that 
sum  on  the  day  it  falls  due,  the  defendant  was  to  hold  the  note 
on  Portis'  as  his  own  property,"  rendered  it  of  doubtful  im- 
port as  to  the  intention  of  the  parties,  according  to  the  rules  of 
law  by  which  we  are  to  be  governed  in  determining  whether 
it  was  their  intention  to  create  a  security  merely,  or  make  a 
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conditional  sale,  we  have  no  difficulty  in  construing  this  to  be 
the  fonner.  1st — The  vendor  continued  bound  for  the  debt 
which  was  collaterally  secured  by  the  note  of  Portis'.  2d 
The  note  on  Portis  was  for  double  the  amount  of  the  demand 
secured,  and  3d — The  transaction  commenced  by  borrowing 
money.  In  Eiland,  adm'r  v.  Radford,  7  Ala.  Rep.  726,  it  is 
said,  "  where  any  of  these  facts  are  found  to  exist,  they  go  far 
to  show,  in  a  doubtful  case,  that  a  mortgage,  and  not  a  condi- 
tional sale  was  intended."  Much  more  then  will  the  conclu- 
sion be  strengthened  when  so  many  concur  in  establishing  it. 
Davis  V.  Phelps,  7  Monroe,  635 ;  Sewall  v.  Henry,  9  Ala.  Rep. 
24 ;  Freeman  v.  Baldwin  13  Ala.  Rep.  253-4. 

The  plaintiff  brings  his  action  of  assumpsit,  and  says  that 
the  defendant  in  recovering  the  amount  of  the  note  from  Por- 
tis has  funds  in  his  hands,  after  satisfying  his  demand  against 
the  plaintiff  and  the  incidental  expenses,  to  a  considerable 
amount,  which  ex  equo  et  bo?io  belong  to  the  plaintiff.  We 
think  it  no  answer  to  the  action,  that  although  the  note  on 
Portis  was  received  as  collateral  security,  yet  on  the  plaintiff's 
failure  to  pay  on  a  certain  day,  the  note  should  belong  to  the 
defendant.  This  would  amount  to  a  forfeiture  of  double  the 
amount  of  the  demand,  which  the  law  regards  ^s  odious. 
•  Besides,  to  hold  that  the  absolute  property  in  the  recovery  vested 
in  the  defendant  in  error  by  the  default  in  this  case,  would  be  to 
decide  that  what  was  intended  and  expressed  to  be  a  security 
for  a  loan  merely  became  a  conditional  sale,  from  the  form  of 
the  instrument  as  respects  the  forfeiture.  It  is  well  settled,  that 
if  a  mortgage  contain  a  clause  converting  it  into  a  deed,  if  a 
sum  of  money  is  not  paid,  it  does  not  thereby  become  a  deed 
upon  the  ha:ppening  of  the  contingency.  Rankin  v.  Mortimer, 
7  Watts,  372 ;  6  ib.  126  ;  8  Ma.ss.  159.  We  think  it  very  clear 
that  the  plaintiff  is  entitled  to  recover  for  the  excess,  after  pay- 
ing the  demand  for  which  the  note  of  Portis  stood  as  collateral 
and  the  expenses  for  collecting  it.  It  follows  that  the  charge 
asked  should  have  been  given,  and  that  the  court  mistook  the 
law  in  the  charge  given. 

Judgment  reversed,  and  cause  remanded. 
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LEWIS  vs.  STEIN. 

1.  Where  a  statute  prescribes  a  penalty  for  doing  a  particular  flct,  to  be 
recoveied — one  half  to  the  use  of  the  informer  and  the  other  half  to 
the  use  of  the  party  aggrieved — the  latter  may  bring  a  common  action 
of  debt  in  his  own  name  and  recover  the  whole  penalty.  In  such 
case,  there  is  no  need  of  resorting  to  the  qui  tarn  form  of  action. 

2.  One  invested  by  grant  from  the  government  with  title  to  land,  through 
which  a  water  course  runs,  acijuires  thereby  no  greater  right  to  the 
use  of  the  water  than  otliers,  over  "whose  premises  the  same  stream 
passes,  and  cannot  so  use  it  as  to  corrupt  or  impair  its  quahty  to  their 
prejudice  or  injury^ 

3.  Will  any  length  of  time  enable  a  party  to  prescribe  for  a  nuisance — 

QUERE  ? 

4.  No  grant,  licence  or  authority  to  erect  or  continue  a  nuisance  can  be 
presumed  from  length  of  time,  in  opposition  to  repeated  intermediate 
expressions  of  the  Legislative  will,  prohibiting  its  erection. 

6.  It  is  a  nuisance  to  throw  from  day  to  day  into  water,  used  for  the  or- 
dinary purposes  of  life,  any  substance  that  renders  it  less  pure  and 
excites  digust  in  those  who  use  it. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg. 

This  was  an  action  of  debt  commenced  by  the  defendant 
against  the  plaintiff  in  error  in  a  Justice's  Court,  to  recover 
the  penahy  imposed  by  the  act  of  20th  December  1820,  for 
obstructing  or  injuring  the  waters  of  Three  Mile  Creek,  near 
the  city  of  Mobile,  by  permitting  the  saw-dust  from  his  mill  to 
fall  therein.  The  justice  before  whom  the  suit  was  brought 
gave  judgment  against  the  plaintiff  below  for  the  costs,  from 
which  he  took  an  appeal  to  the  Circuit  Court,  wh^re  judgment 
was  rendered  in  his  favor.  The  remaining  facts  necessary  to 
a  full  understanding  of  the  case  will  be  found  in  the  opinion 
of  the  court. 

Rapier,  for  plaintiff  in  error. 

1.  The  action  Avas  on  a  penal  statute,  by  the  party  grieved, 
who  proceeded  for  the  whole  penalty,  when  by  the  statute  he 
was  entitled  to  but  a  moiety.  The  action  should  have  been 
(jui  tarn,    Foj  this  defect  the  court  below  ought  to  have  dis- 
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missed  the  suit.     See  pamph.  Acts  1841,  p.  53 ;  To«l.  Digest, 
795,  §  4;  1  Ba.  Abridg.,  Actions  Qui  Tarn,  62;  1  Com.  Big. 
324-  5  Mass.  53;  13  Mass.  221. 

2.  It  was  erjor  to  award  to  the  plaintiff  a  judgment  for  the 
whole  penalty.  A  party,  whose  right  is  statutory,  may  not 
have  more  than  the  statute  gives  him. 

3.  The  evidence  before  the  Circuit  -Court  was  loose,  con- 
flicting and  uncertaia,  and  was  insufficient  to  establish  an  in- 
jury. If  an  ii:^ury  might  have  been  infered,  it  was  too  trivial 
to  warrant  a  judgment. 

4.  The  constitution  of  Alabama,  like  that  of  the  United  States, 
.provides  that  private  property  shall  not  be  taken  or  applied  to 
public  use,  unless  just  compensation  be  made  therefor.  See 
Art.  1  Const.  Ala,  §  13,  and  Art.  5  of  Amendts.  to  Const.  U.  S. 
And  it  is  conceived  to  be  equally  beyond  the  scope  of  Legis- 
lative power,  to  authorise  a  proceeding  which  will  indirectly 
avert  from  the  owner  the  use  and  free  control  of  his  property, 
or  to  authorise  the  direct  appropriation  thereof  without  pro- 
viding compensation.  What  may  not  be  done  directly  may 
not  be  done  indirectly.     5  Wend.  423 ;  17  Johns.  215. 

5.  The  mill  had  been  erected  by  the  father  of  Lewis  more 
than  twenty  years  before  the  grant  of  Stein's  charter,  and  near 
thirty  years  before  the  commencement  of  this  suit,  and  has  al- 
ways been  of  the  same  plan ;  and  the  saw-dust  has  ever  fallen 
into  the  creek  in  the  same  manner.  Under  such  circumstances 
the  law  presumes  a  grant  to  the  ancestor  of  Lewis,  and  the 
grant  will  be  presumed  to  be  commensurate  with  the  rights 
actually  enjoyed.  See  Palmer  v.  Mulligan,  8  Caines,  316 ;  7 
Phillips'  Ev.  165 ;  Braly  v.  Shaw,  6  East.  213 ;  1  Campb.  463 ; 
3  ib.  80 ;  4  Day  (Conn )  244 ;  1  Lord  Raymond,  741 ;  3  Saund. 
429;  2  Wend.  13;  5  ib.  423;  17  Johns.  211;  2  Dallas,  304; 

'7  Cranch.  164. 

6.  A  grant  is  a  contract :  a  law  impairing  any  of  the  rights 
held  by  virtue  of  a  grant,  without  providing  compensation,  is 
unconstitutional.    See  Fletcher  v.  Peck,  6  Cranch,  136. 

7.  The  mill,  operated  as  it  is,  is  no  nuisance ;  and  if  it  were, 
the  nuisance  cannot  be  abated  in  this  way.     See  3  Caines, 

'316;  Rex  v.  Pease,  4  Barn.  &  Adol.  30;  22  Pick.  75;  17  ib. 
164;  2  ib.  51,  57;  14  Mass.  49;  2  S.  &  P,  199, 
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Hamilton,  Hopkins  and  Percy  Walker,  for  defendant : 

1.  An  informer  must  sue  a  qui  tam  action,  and  show  for 
whom,  besides  himself,  he  does  sue,  to  protect  and  secure  by 
the  judgment  the  right  of  the  third  person,  who  is  entitled  to 
one  half  of  the  penalty.  When  the  defendant  sued,  there  was 
no  necessity  to  pursue  the  qui  tarn  form.  The  defendant  stood 
in  the  place  of  the  city  of  Mobile,  entitled  to  half  the  penalty, 
where  an  informer  brought  the  suit ;  and  by  bringing  the  suit 
himself,  he  became  entitled  to  what  would  be  an  informer's 
share,  to-wit,  the  other  half.  The  reason  for  the  qui  tam  form 
therefore  ceased,  and  he  could  sue  in  the  ordinary  action  o^ 
debt.  3  Salk.  6;  1  Chit.  PI.  113,371;  Wiswall  v.  Ross,  4 
Por.  321, 326,  327.  -lotoo  ' 

2.  One  having  even  a  prescriptive  right  to  the  use  of  water 
must  use  it  so  as  not  to  injure  others.  9  Conn.  Rep.  291, 307; 
10  Johns.  Rep.  137,  251 ;  Angel  on  Water  Courses,  135, 136 ; 
7  Cowen,  349, 385.  The  act  of  the  plaintiff  in  error  was  a  nui- 
sance, for  which  he  was  liable  to  the  defendant,  who  was  in- 
jured by  it.  Angel  on  Water  Courses,  136 ;  4  McCord's  Rep. 
472 ;  10  Pick.  385 ;  19  ib.  147 ;  9  Wend.  315.  And  the  right 
of  an  injured  person  to  damages  exists,  whether  they  be  direct 
or  consequential.  1  Binney,  463 ;  2  Rawle,  83 ;  6  Porter's 
Rep.  472,  496,  498,  499,  502,  503;  7  ib.  247.  |^,]  ,,,-...,,  ., 

3.  Twenty  years  possession  will  not  authorise  the  continu- 
ance of  a  nuisance.  7  East.  195 ;  10  Johns.  147 ;  1  Stew.  133 ; 
9  Conn.  Rep.  291 ;  2  Watts'  Rep.  247.  The  presumption  of 
a  grant  does  not  arise  in  a  case  involving  a  public  right.  An- 
gel on  Water  Courses,  88. 

4.  The  right  to  the  use  of  the  waters  of  a  stream  is  common 
to  all  the  owners  of  the  adjacent  lands,  and  is  incidental  to  the 
possession  of  the  lands,  and  a  severance  of  the  right  can  only 
be  had  by  consent  of  those  interested.  The  United  States 
have  no  other  right  as  landholders  than  this  common  law  right, 
which  belongs  to  individual  proprietors,  all  of  whom,  by  the 
common  law,  have  the  same  right  to  waters  flowing  through 
their  lands.  One  cannot  be  permitted  to  use  this  right  to  the 
injury  or  the  annoyance  of  another  proprietor.  6  Porter,  472, 
473,  496,  497.  The  United  States  can  grant  no  right  to  a  pur- 
chaser which  does  not  belong  to  them.     6  Porter,  472. 

5.  As  no  order  of  the  proper  court  was  shown  for  the  build- 
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ing  of  the  mill,  Lewis  exercised  his  common  law  right  to 
build  at  his  peril,  and  subject  to  the  liability  of  paying  any 
damage  or  legal  penalty  for  injuring  others.  7  Porter,  247;  6 
ib.  496,  497. 

DARGAN,  J. — It  is  contended  that  this  suit  is  improperly 
brought  in  the  name  of  Stein,  who  does  not  sue  as  an  in- 
former. By  the  4th  section  of  the  act  of  the  20th  December 
1820,  entitled  "An  Act  to  incorporate  an  Aqueduct  Company 
in  the  city  of  Mobile,"  it  is  provided,  that  if  any  person  shall 
obstruct  or  injure  the  waters  of  Three  Mile  Creek  (on  which 
this  saw-mill  is  situated)  by  logs,  bushes,  earth,  or  other  mate- 
rials, between  its  source  and  the  place  where  the  water  is 
taken  for  the  use  of  the  city,  he,  she  or  they,  for  every  such  of- 
fence, shall  forfeit  and  pay  the  sum  of  twenty  dollars,  to  be  re- 
covered by  action  of  debt,  &c. — one  half  of  which  shall  go  to 
the  city  of  Mobile,  and  the  other  half  to  the  informer.  The 
plaintiff  entered  into  a  contract  with  the  city  authorities,  on  the 
26th  December  1840,  by  which  he  became  the  lessee  of  the 
water-works  for  the  term  of  twenty  years.  This  contract  was 
submitted  to  the  Legislature  of  the  State,  and  by  the  act  of  the 
17th  January  1841,  was  ratified  and  confirmed,  and  all  the 
rights,  powers,  privileges  and  immunities  that  had  been  granted 
to  the  Mobile  Aqueduct  Company  and  the  city  of  Mobile  by 
the  act  of  1820,  were  granted  to  the  plaintiff,  to  be  by  him  en- 
joyed during  the  term  of  his  lease.  In  addition  to  the  act  of 
1841,  the  plaintifi'  by  the  act  of  the  4th  of  February  1846,  is 
authorised  to  sue  for  all  dues,  demands,  forfeitures,  &;c.,  to 
which  he  may  be  entitled  under  the  contract  entered  into  be- 
tween him  and  the  city,  before  any  Justice  of  the  Peace  of 
Mobile  county,  or  any  court  having  competent  jurisdiction. — 
Under  this  contract  and  these  several  acts,  it  is  clear  that  the 
plaintifi"  is  entitled  to  all  the  rights  and  benefits  granted  and 
confered  by  the  act  of  the  20th  December  1820,  and  is  entitled 
to  one  half  of  any  forfeiture  incurred  under  the  4th  section 
thereof,  if  such  forfeiture  be  sued  for  by  a  common  informer. 
He  occupies  the  place  and  stead  of  the  city  during  his  lease, 
is  possessed  of  all  the  rights  that  had  been  previously  confered 
on  the  city  in  reference  to  the  water-works,  and,  if  a  forfeiture 
is  recovered  by  a  common  informer,  entitled  to  the  half  that 
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previously  belonged  to  the  city  of  Mobile.  This  is  the  obvious 
construction  of  the  acts  of  the  17th  January  1841,  and  of  the 
4th  February  1846.  There  is  nothing  whatever  to  be  gleaned 
from  any  of  the  acts,  that  would  deny  to  Stein  the  right  to  sue 
for  a  penalty  incurred  under  the  4th  section  of  the  act  of 
December  1820.  He  may  then,  as  may  any  other  i-ndividual, 
sue  for  and  recover  the  penalty  given  by  that  act.  if  any  one 
else,  however,  sues  for  it,  one  half  when  recovered  will  belong 
to  Stein,  the  other  half  to  him  who  sues  for  and  recovers  the 
same.  If  Stein  himself  brings  the  suit,  as  he  may  do,  there 
being  no  prohibition  of  his  right  to  sue,  he  then  becomes  enti- 
tled to  the  whole  penalty.  Being  entitled  to  the  whole  pen- 
alty, when  he  brings  the  suit,  he  may  sue  as  he  would  in  any 
common  action  of  debt,  and  the  commencement  of  his  decla- 
ration is  the  same.  3  Salk.  6 ;  1  Chit.  PI.  1371,  113 ;  3  Black- 
stone,  140.  The  suit  is  therefore  properly  brought  in  tlie 
name  of  Stein,  without  stating  that  he  sues  qui  tani,  or  as  an 
informer,  for  by  bringing  the  suit  he  is  entitled  to  the  whole 
penalty,  if  recovered. 

2.  The  evidence  shows  that  the  defendant  and  his  father,  to 
whose  rights  he  succeeded,  have  been  in  the  quiet  possession 
of  the  mill  and  the  Jand  on  which  it  is  situated,  for  near  thirty 
years ;  that  the  plan  of  the  mill  has  not  been  altered ;  and  that 
ihe  saw -dust  has  been  permitted  to  fall  into  the  creek  from  the 
time  of  its  erection ;  and  it  is  urged  that  this  possession  of  the 
mill  not  only  raises  the  presumption  of  a  grant  to  the  land,  but 
also  gives  the  defendant  the  right  to  continue  the  mill,  without 
any  modification  or  alteration,  although  the  saw-dust  may  fa!l 
into  the  creek,  and  the  quality  of  the  water  may  be  thereby 
impaired.  As  there  was  no  opposing  title  shown  to  the  land 
on  which  the  mill  is  situated,  we  wall  examine  the  question  on 
the  presumption  that  the  ancestor  of  the  defendant  held  the 
land  by  grant  from  the  Government.  The  grantee  from  the 
United  States  of  land,  over  which  a  stream  of  running  water 
passes,  acquires  no  other  rights  to  the  property  than  any  other 
grantee  in  fee,  and  those  are,  an  absolute  tide  to  the  land,  and 
the  right  in  common  with  all  others,  over  whose  land  the  wa- 
ter passes,  to  its  use.  This  is  all  the  defendant  can  claim  by 
virtue  of  a  grant  from  the  Federal  Government,  and  this  much 
is  possessed  by  any  owner  of  the  land  over  which  the  stream 
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runs,  Hendricks  v.  Johnson,  6  Porter,  472.  Being  owner  of 
the  land  over  which  a  stream  of  water  flows,  he  has  the  right 
to  use  the  water,  but  as  this  right  is  common  to  all  the  riparian 
owners,  no  one  of  them,  by  virtue  of  his  title  to  the  land  and 
his  right  to  use  the  water  incident  thereto,  can  claim  to  use 
the  water  so  as  to  corrupt  or  impair  its  quality  to  the  prejudice 
or  injury  of  the  others.  Angel  on  Water  Courses,  20 ;  How- 
•ell  V.  McCoy,  3  Rawle,  256.  The  defendant,  therefore,  can- 
not claim  the  right  to  injure  the  water  by  virtue  of  any  title  to 
the  land,/ra»i  wlud&ver  source  derived.  It  is  true,  he  acquired 
the  right  to  erect  a  mill  on  the  creek,  and  to  use  the  water  for 
this  purpose,  but  the  rights  of  those  below  him  forbade  him  so 
to  construct  it  as  to  render  tlie  water  impure,  or  to  corrupt  or 
injure  its  quality, 

3.  Nor  do  we  think  that  the  length  of  lime,  during  which 
the  defendant  has  been  permitted  to  let  the  saw -dust  fall  from 
his  mill  into  the  creek,  can  exempt  him  from  the  penalty  of 
the  4th  section  of  the  act  of  1820,  if  in  truth  the  qualities  of  the 
water  are  impaired  by  it.  In  the  case  of  Mills  v.  Hall,  9  We^pd. 
315,  the  facts  were,  that  the  defendant  had  built  a  dam  across 

.  a  stream,  which  it  was  alleged  corrupted  the  atmosphere  and 
affected  the  health  of  the  plaintff  and  his  family,  and  one  of  the 
grounds  of  the  defence  was  that  the  dam  had  been  erected 
more  than  twenty  years.  The  court  said,  that  there  could  be 
no  such  thing  as  a  prescriptive  right  to  maintain  a  public  nuis- 
ance, and  although  the  dam  may  have  been  erected  more  than 
twenty  years,  and  during  all  the  time  has  rendered  the  adja- 
cent country  unhealthy,  yet  such  length  of  time  can  form  no 
defence  to  the  right  of  the  public  to  abate  it,  nor  to  an  action 
at  the  suit  of  any  one  who  has  suffered  by  it,  although  such 
length  of  time  would  fonn  a  bar  to  any  action  to  recover 
damages  for  overflowing  the  land  oi  an  adjoining  owner  by 
^reason  of  the  erection  of  the  dam.  Again,  in  the  case  of  the 
'  People  v.  Cunningham,  1  Denio,  524,  it  is  said,  that  no  length 
of  time  will  enable  a  party  to  prescribe  for  a  nuisance.  See 
also  Hey  v.  Sterrett,  2  Watts,  327. 

4.  It  is  not,  however,  necessary  that  we  should  assume  the 
broad  principle,  that  no  length  of  time  will  justify  the  contin- 
uance of  a  nuisance.     If  it  can  be  continued  on  the  ground  of 

'Ihe  length  of  time  that  it  has  been  permitted  to  exist  or  con- 
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tinue,  it  must  be  that  a  grant  is  presumed  to  have  been  ob- 
tained for  the  erection  of  the  nuisance,  or  a  license  or  author- 
ity from  the  public  to  do  the  act  constituting  the  offence.  But 
in  this  case  no  such  presumption  could  be  indulged,  for  in  a 
short  time  after  the  mill  was  erected,  the  Legislature  of  the 
State  passed  the  act  under  which  this  suit  is  brought,  impos- 
ing a  penalty  on  any  one  who  should  obstruct  or  injure  the 
waters  of  the  creek,  on  which  the  defendant's  father  had  then 
erected  the  mill.  This  act  is  still  in  force,  and  has  been  by 
several  subsequent  acts  recognised  as  an  existing  law.  We  r  ^ 
then  have  the  clear  and  unequivocal  evidence  of  the  Legisla- 
tive will,  that  no  one  should  injure  the  waters  of  this  particu- 
lar stream.  In  opposition  to  this  act,  prohibiting  an  injury  to 
the  water,  we  cannot  infer  a  grant  or  authority  to  do  so  in 
violation  of  the  act. 

5.  The  only  remaining  question  is,  whether  the  evidence 
shows  that  the  saw-dust  injures  the  water.  The  witnesses 
state  that  the  filmy  substance  found  in  the  water  was  created 
entirely  or  in  part  by  the  saw-dust;  to  what  extent  this 
substance  impairs  the  sanatory  qualities  of  the  water,  the 
witnesses  do  not  know  ;  one  who  was  a  physician  thought  it 
did  not  render  the  water  less  healthful.  We,  however,  think 
that  the  existence  of  such  a  substance  in  the  water  is  an  inju- 
ry to  it ;  to  say  the  least,  it  renders  the  water  less  pure,  and  is 
calculated  to  annoy  and  disgust  those  who  have  it  to  use  for 
the  ordinary  purposes  of  life,  and  consequently  must  be  an  in- 
jury to  it. 

The  counsel  for  the  plaintiff  in  error,  however,  has  urged 
that  to  enforce  the  penalty  of  this  act  against  the  defendant 
will  compel  him  to  abandon  the  use  of  his  mill  or  alter  its 
.structure  at  considerable  expense,  and  thus  private  property 
will  be  taken  or  destroyed  for  the  public  good,  without  com- 
pensation. -  The  whole  error  of  this  argument  consists  in  not 
reflecting  on  the  strict  rights  of  the  defendant.  He  had  the 
right,  by  virtue  of  his  title  to  the  land,  to  use  the  water,  but 
not  to  abuse  it  to  the  injury  of  others.  By  his  act  he  not  only 
uses  it,  but,  as  the  evidence  shows,  injures  its  quality.  This 
he  had  no  right  to  do ;  he  obtained  no  such  right  by  virtue  of* 
his  grant  to  the  land,  nor  has  he  derived  any  such  right  or  au- 
thority from  any  source  having  power  to  grant  it.     He  there- 
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fore  has  incurred  the  penalty  by  infringing  upon  the  rights 
of  others,  in  injuring  the  water,  and  for  this  he  must  be  res- 
ponsible. 

We  see  no  error  in  the  judgment,  and  it  must  be  affirmed. 


JONES,  Adm'r.,  vs.  DEYER  &  WIFE. 

1.  A  promissory  note  may  be  the  subject  of  a  gift  inter  vivos  or  causa 
mortis,  but,  in  either  case,  an  actual  delivery  to  the  donee,  or  to  a  third 
person  for  him,  is  essential  to  its  validity. 

2.  If  an  overseer,  employed  at  a  stipulated  price  per  annum,  is  sick  a 
part  of  the  time,  and  thus  unfitted  lor  active  service,  the  employer 
may  recoupe  the  damages  sustained  by  the  imperfect  performance  of 
the  contract. 

3.  It  is  competent  for  an  executor  or  administrator  to  submit  to  arbitra- 
tion a  controversy  in  which  the  estate  is  concerned. 

4.  Where,  upon  final  settlement  of  an  estate,  a  contest  arises  between 
the  administrator  and  distributees,  as  to  whether  a  particular  fund  is 
assets  of  the  estate  or  belongs  to  the  administrator  individually,  and 
a  decision  is  made  in  favor  of  the  distributees,  the  administrator  is 
personally  liable  for  the  costs  of  the  proceeding. 

6.  If  distributees  except  to  the  administrator's  account,  and  seek  to 
charge  him  beyond  the  amount  with  which  the  administrator  has  de- 
bited himself,  but  fail  to  produce  any  evidence  in  support  of  the  ex- 
ception, it  is  proper  to  charge  them  with  the  costs  consequent  thereon. 

Error  to  the  Orphans'  Court  of  Limestone.  Tried  before 
the  Hon.  Wm.  H.  Walker,  Judge. 

The  plaintiff  in  error,  as  administrator,  with  the  will  annex- 
ed, of  Patrocleus  Lewis,  deceased,  rendered  his  accounts  and 
vouchers  to  the  Orphans'  Court  of  Limestone  for  a  final  set- 
tlement of  his  administration.  The  defendants  in  error,  An- 
drew J.  Deyer  and  Jane  his  wife,  the  latter  of  whom  is  the 
daughter  of  the  said  Patrocleus  Lewis,  and  sole  legatee  un- 
der his  will,  denied  the  correctness  of  the  administrator's  ac- 
count, and  suggested ;  1st,  that  he  had  failed  to  charge  himself 
with  the  sum  of  ^1200,  being  a  balance  on  a  note  or  bond 
for  a  large  amount,  made  by  one  Samuel  Jordan,  deceased,  in 
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his  life  time  to  said  Patrocleus  Lewis,  and  which  the  latter 
left  as  a  part  of  his  assets  at  the  time  of  his  death  :  2d,  that 
the  said  Patrocleus  Lewis  was  the  overseer  of  the  plaintiff  and 
Eliza  Jordan  executrix  of  said  Sam<uel  Jordan  for  the  years 
1842,  1843,  and  until  his  death  in  August  1844^  at  a  salary  of 
$500  per  annum,  and  that  said  administrator  had  charged 
ikimself  with  $250  only  per  apynum,  when  he  should  have 
charged  himself  with  $500  per  annum.  A  number  of  depo- 
sitioTKs  were  taken  by  each  party,  from  which  the  following 
facts  may  be  gleaned :  PatrOcleus  Lewis  in  his  life  time,  fre- 
quently expressed  great  regard  for  the  plaintiff  in  error  on  ac- 
count of  his  and  his  father's  kindness  to  him:  on  the  night 
before  Ids  death,  Dr.  Achilles  Whitlocky  his  attending  physi- 
cian, was  engaged  with  him  in  looking  over  his  (Lewis') 
papers  in  a  room  of  the  said  Eliza  Jordan's  house,  where 
said  Lewis  lived :  after  being  thus  engaged  for  some  time, 
Dr.  Whitlock  carried  to  Mrs.  Jordan,  who  was  in  another 
room,  the  note  or  bfflid  of  said  Samviel  Jordan^  her  testator, 
with  a  credit  of  $1200  endorsed  on  it,  and  signed  "  A.  W. 
per  instruction  of  P.  Lewis,"  and  at  the  same  time  presented 
to  her  a  sealed  note  for  $1200,  payable  to  Samuel  J.  Jones, 
the  plaintiff'  in  error,  which  he  requested  her  to  sign,  and 
which  she  did.  Dr.  Whitlock  had  died  some  time  before  the 
trial,  and  although  Jones  boarded  at  the  same  house  with 
Lewis,  was  frequently  with  Mm  and  very  attentive  to  him,  it 
does  not  appear  whether  he  was  in  his  room,  at  th«  time  of 
this  transaction,  or  how  or  when  he  came  into  the  possession 
of  Mrs.  Jordan's  note,  further  than  that  he  had  possession  of 
it  after  he  assumed  the  administration  of  the  estate  Patro- 
cleus Lewis  had  been  the  overseer  of  Samuel  Jordan  before 
Jordan's  death,,  at  a  salary  of  $500  pep  year^  and  after  his 
death  superintended  the  plaotatio»  belo«gkig  to.  bis  estate,  as 
w~ell  as  the  plantation  of  the  plaintiff"  in  errors  in  1842^  1843) 
and  until  his  death  in  1844,;but  he  was  never  eatiployed  by  Mrs. 
JerdaHj  the  executrix  of  SarBW-iel  Jordan.  During  the  years 
named,  Jjewis  w^s  in  very  bad  health,  so  much  so,  as  to  be 
incapable  of  attending  to  regular  business,  and  was  often  con- 
fined to  his  bed.  A  witness  examined  by  the  defendants  in 
error  stated,  that  since  this  controversy  arose,  the  plaintiff  in 
erior  told  liim,  that  Lewis  was  getting  $500  a  yeai  fbc  man- 
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aging  the  places  of  Jordan  and  plaintiff,  but  all  the  witnesses 
who  gave  an  opinion  on  the  subject  testified,  that  in  his  then 
state  of  healthy  ^250  a  year,  was  a  full  and  fair  compensation 
for  his  services.  It  also  appears  that  the  plaintiff  in  error  and 
Mrs.  Josdaji  submitted  the  question  as  tO' the  amount  of  Lewis' 
compensation  to  the  arbitration  of  two  persons,  who  fixed  it 
at  ^250  per  annum^ 

The  court  charged  the  administrator  with  the  $1200,  with 
$150  per  year,  in  additiom  to  the  sum,  with  Avhich  he  had  al- 
ready charged  himself,  for  the  services  of  Lewis  as  overseer, 
and  with  the  entire  costs  of  the  proceedings  :  eacb  of  which 
is  now  assigned  as  error ► 

C.  C.  Clay,  Jr.  for  the  plaintiff:. 

1.  There  can  be  no  doubt  that  Achilles  Whitlock  entered 
the  credit  on  Samuel  Jordan's  note  and  wrote  the  new  note 
of  Mrs.  Jordan,  as  the  agent  of  Lewis.  An  agent  may  be 
created  verbally,  and  ageificy  may  be  infered  from  the  relation 
of  the  parties^  and  the  nature  of  the  employment.  2  Kent's 
Com.  613-14;  11  Mass.  97;  15  East,  400. 

2.  The  mere  possession  of  the  note  is  prima  facie  proof  of 
Whitlock's  authority  to  enter  the  credit..  Erick  v.  Johnson 
and  Trustee,  6  Mass.  193-6, 

3.  The  gift  by  Lewis  was  not  a  testamentary  act — it  did^  not 
req^iire  the  assent  of  an  executor  to  perfect  it — noradbnaticynwr' 
lis  causa :  Lewis  could  not  have  revoked  it  or  recovered  it  by  suit 
at  law  or  bill  in  chaiwery,  had  he  lived  and  attempted  to  do- so. 
A  party  cannot  deny  his  own  deed,  save  for  fraud  or  mistake 
in  the  execution  of  it.  Whether  a  gift  or  a  contract,  it  was 
executed  by  Lewis  in  his  life  time — he  could  not  have  dispos- 
ed of  it  by  will.  If  a  gift,  it  was  perfected  by  delivery  to  Jones, 
or  to-Whiriock  for  him,  or  by  what  was  equivalent  thereto- 
even  if  the  possession  remained  with  the  grantor,  it  was  ir- 
revocable. Smith  V.  Wiggins,  3  Stew.' 121;  McCntchen  v. 
McCutclien,  9  Port.  650  ;  Sims  v.  Sims,  adm'r  8  I^rt.  449 ; 
2  Kent's  Com.  440;  Sewall  by  next  iViend,  v.  Glidden,  1  Ala. 
Rep.  59.  -' 

4.  Sickness  prevented  Jones  from-  performing  his  duties  8ts 
an  overseer,  and  itAvas  charitable  forbearance  on  the  part  of  Mrs 
Jordan  to  suffer  liim  \o  stay  on-  the  place.     In  this  view  of  the 
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facts,  the  case  of  Martin  v.  Everett,  11  Ala,  Rep.  375,  is  inap- 
plicable. 

5.  It  was  advantageous  to  the  heirs  of  Lewis  to  arbitrate 
with  Mrs.  Jordan  the  question  of  his  wages,  for  the  proof 
shows  that  he  could  not  have  recoverad  as  much  as  $250  per 
annum  by  sueing  her,  and  therefore  it  should  have  been  sanc- 
tioned by  the  court  1  Lomax's  Ex'rs,  356  ;  1  Brock.  228 ; 
6  Leigh,  487. 

6.  The  court  should  not  have  charged  the  administrator 
with  the  costs  of  the  setUement,  unless  he  was  guilty  of  a  rfe- 
vastavU,  or  of  laches  in  his  settlement.  He  did  settle  his  ad- 
ministration within  a  reasonable  time  after  taking  letters  of 
administration.  As  a  general  proposition,  an  administrator  is 
entitled  to  his  costs.  9  Porter,  667 ;  7  Ala.  617.  If  he  is  not 
chargeable  with  the  ^1200  or  $400,  then  there  is  no  imputa- 
tion or  room  for  imputation  of  an  abuse  of  his  trust.  Besides, 
the  court  allowed  him  the  usual  commissions,  yet  charged  him 
with  the  costs  of  settlement,  which  is  irreconcilable.  If  he 
deserved  commissions,  he  certainly  was  not  chargeable  with 
costs. 

Wm.  Cooper,  for  defeudants. 

COLLIER,  C.  J. — 1.  It  has  been  so  often  decided  as  to 
have  become  a  legal  axiom,  that  it  is  indispensable  to  a  parol 
gift  of  a  chattel,  that  there  should  be  an  actual  delivery  of  the 
thing.  Sims  v.  Sims'  adm'r  2  Ala.  Rep.  117,  and  cases  there 
cited ;  Easley  v.  Dye,  14  Ala.  Rep.  158 ;  Pitts  v.  Mangum,  2 
Bailey's  Rep.  588;  Fowler  v.  Stuart,  1  McC.  Rep.  504;  Ew- 
ing  V.  Ewing,  2  Leigh's  Rep.  337;  Pearson  v.  Pearson,  7 
Johns.  Rep.  26.  To  constitute  an  eifectual  delivery,  the  donor 
must  part  with  the  dominion  of  the  thing  in  favor  of  the  donee. 
A  bare  intention  to  give,  no  matter  how  decidedly  formed  or 
how  often  expressed,  is  insufficient  to  invest  the  intended  do- 
nee with  a  title.  Phillips  v.  McGrew,  13  Ala.  Rep.  255.  In 
Gragniac  v.  Arden,  10  Johns.  Rep.  293,  a  father  bought  a 
ticket  in  a  lottery,  which  he  declared  he  gave  to  his  infant 
daughter  E.,  wrote  her  name  upon  it,  and  after  the  ticket  had 
drawn  a  prize,  he  still  declared  that  he  had  given  it  to  his 
child  E.,  and  that  the  prize  money  was  hers :  tliis  was  held 
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sufficient  for  a  jury  to  infer  all  the  formality  requisite  to  a 
valid  gift,  and  that  the  title  to  the  money  was  vested  in  the 
daughter.  Where  there  are  circumstances  vi^hich  raise  a  doubt 
whether  the  donor  who  still  retains  possession  of  property  did 
not  intend  to  part  with  all  control  over  it,  the  case  should  be 
left  to  the  jury.     McGinney  v.  Wallace,  Riley's  Rep.  290. 

When  a  gift  of  personal  property  is  made  by  deed,  the  de- 
livery of  the  deed  is  sufficient  though  the  donor  does  not  part 
with  the  possession  of  the  property.  McRae,  adm'r  v.  Pegues, 
adm'r,  4  Ala>  Rep.  158 ;  Newman  v.  James  and  Newman,  12 
Ala.  Rep.  29.  A  valid  gift  may  be  made  ifiter  vivos  of  a  pro- 
missory note  payable  to  the  order  of  the  donor  by  delivery 
merely,  without  endorsement  or  other  writing.  Grover  v.  Gro- 
ver,  24  Pick.  Rep.  261 :  In  Elam  v.  Keen,  4  Leigh's  333,  the 
owner  of  a  bond  which  was  in  suit,  and  for  which  he  held  the 
attorney's  receipt,  told  plaintiff  that  he  might  have  the  bond,  and 
delivered  him  the  attorney's  receipt  for  it,  instead  of  the  bond 
itself,  which  was  then  filed  in  the  suit  in  court.  No  consider- 
ation was  given  by  the  plaintiff  for  the  bond :  Held,  that  this 
was  a  valid  gift,  and  that  the  plaintiff  was  entitled  to  tlie  money 
collected  on  the  bond. 

So  it  is  essential  to  a  gift  causa  mortis,  that  there  should  be 
an  actual  delivery,  but  it  may  be  made  to  a  third  person  for 
the  use  of  the  donee,  if  the  third  person  retain  the  possession 
up  to  the  time  of  the  donor's  death.  Borneman  v.  Sidlinger, 
3  Shep.  Rep.  429 :  See  Holley  v.  Adams,  16  Verm.  Rep.  206 ; 
Windows  v.  Mitchell,  1  Murph.  Rep.  127;  McDowell  v.  Mur- 
dock,  1  N.  &  McC.  Rep.  237 ;  Raymond  v.  Seliick,  10  Conn. 
Rep.  480;  Nicholas  v.  Adams,  2  Whart.  Rep.  17.  Where  one 
person  ma(ie  a  note  and  delivered  it  to  a  third,  to  be  delivered 
to  the  payee  after  the  maker's  death,  it  was  held  that  it  was 
not  a  good  donatio  causa  mortis,  because  there  was  no  delive- 
ry. Bowers  v.  Hurd,  10  Mass.  Rep.  427.  In  Parish  v.  Stone, 
14  Pick.  Rep.  198,  it  was  decided  that  the  donor's  own  pro- 
missory note  could  not  be  the  subject  of  a  donatio  causa  mortvi. 
But  in  Wright  v.  Wright,  1  Cow.  Rep,  598,  the  testator  in  his 
last  illness,  and  in  expectation  of  death,  made  and  delivered 
his  note  without  consideration  intending  it  as  a  gift:  Ilefd, 
that  it  was  valid  as  a  donatio  causa  mortu,  and  the  payee  might 
20 
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sustain  an  action  thereon  against  the  executor  of  the  maker. 
See  Wells  v.  Tucker,  3  Binn.  Rep.  366 ;  HoUey  v.  Adams, 
supra. 

Conceding  that  Dr.  Whitlock  in  taking  the  note  of  Mrs. 
Jordan  payable  to  the  plaintiff  in  error,  and  in  endorsing  a 
credit  on  the  note  of  her  testator  to  a  corresponding  amount, 
acted  by  the  intestate's  directions,  and  still,  there  is  an  absence 
of  evidence  to  show  a  delivery  of  the  note  to  the  plaintiff,  or 
any  one  for  him.  So  that  whether  we  consider  the  change  of 
security  by  the  new  note,  and  extinguishment  pro  tanto  of  the 
old  one,  as  a  pure  gift,  or  donatio  causa  mortis,  it  is  alike  irb 
complete  and  ineffectual — the  transaction  wants  the  indispen<- 
sable  element  of  delivery.  It  may  be  that  the  intestate  under 
the  influence  of  grateful  feelings,  intended  to  make  the  plains 
tiff  the  beneficiary  of  his  bounty,  or  under  a  sense  of  moral, 
duty  he  may  have  desired  to  make  the  plaintiff  the  dispenser 
of  his  bounty  to  others  (of  which  there  is  some  intimation  in 
the  record.)  However  this  may  be,  it  is  unnecessary  even  to 
conjecture,  as  he  consummated  neither  of  the  purposes,  nor 
did  any  act  which  invested  the  plaintiff  in  his  individual  right 
with  a  title  to  the  note  of  Mrs.  Jordan,  or  its  proceeds.  The 
beneficial  interest  in  that  note  was  vested  in  the  administrator 
as  such,  and  if  necessary  he  could  sue  in  the  payee's  name 
generally,  or  for  tlie  use  of  himself  as  administrator,  but  no 
matter  by  what  form  of  proceeding  l\e  collected  the  money, 
he  would  hold  it  as  assets  of  the  estate  he  represented. 
This  is  so  clear  a  sequence  from  the  citations  we  have  made 
and  the  evidence  recited  in  the  record,  that  it  is  needless  to 
add  more  upon  the  point. 

.  2.  The  only  evidence  that  the  price  of  Lewis'  wages  was 
stipulated,  is  drawn  from  the  testimony  of  B.  L.  Bennett,  who 
was  examined  as  a  witness  against  the  administrator.  He  states 
thit  Lewis  was  overseer  of  the  hands  which  belonged  to  S. 
Jordan,  deceased,  in  1842,  '43,  and  '44,  to  August  of  the  lat- 
ter year,  when  he  died ;  that  the  administrator  told  him  in 
1348,  that  he,  (Lewis)  "  was  getting  8-500  for  overseeing  the 
places"  of  Jordan  and  his,  (the  administrator's)  plantation. 
Mrs.  Jordan  who  was  the  executrix  of  her  husband,  admits 
that  Lewis  lived  upon  the  plantation  from  1842  until  his  death, 
but  affirms,  that  he  was  not  employed  as  an  overseer  by  her. 
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She  also  states  that  she  heard  Lewis  say,  that  one  hundred 
dollars  should  be  deducted  from  his  yearly  wages :     All  the 
witnesses  concur  that  his  health  was  bad,  and  perhaps  the 
most  of  them  state  that  he  was  often  confined  to  his  bed 
from  1842,  up  to  the  time  of  his  death — some  times  for  weeks 
or  months ;  that  his  services  were  worth  but  little — not  more 
than  his  board  and  the  services  of  the  negro  man  who  attend- 
ed him :  all  which  were  furnished  him  by  Mrs.  Jordan.     Up- 
on this  evidence  the  Orphans'  Court  was  not  authorised  to 
charge  the  administrator  of  Lewis  with  four  hundred  dollars 
a  year  for  1842  and  '43,  and  at  that  rate  up  to  the  period  of 
his  death  in  1844.     Certainly,  the  sum  with  which  the  admin- 
istrator charged  himself  in  the  account  rendered,  was  quite 
Bnough  to  compensate  the  services  of  his  intestate.     Even 
conceding  that  the  price  at  which  the  intestate  was  first  em- 
ployed, was  five  hundred  dollars  a  year,  and  stiU  it  was  com- 
petent to  recoup  the  damages  for  that  and  the  succeeding  years, 
by  evidence  that  bad  heahh  disabled  him  to  perform  active 
duty,  or  efficiently  devote  himself  to  the  business  of  his  em- 
ployer.    In  Hunter  v.  Waldron,  7  Ala.  Rep.  753,  it  was  de- 
cided, that  where  an  overseer  employed  at  a  stipulated  sum 
per  annum,  is  sick  a  part  of  the  year,  so  as  to  unfit  him  for 
active  duty,  but  he  is  permitted  to  remain  in  the  service  of  his 
employer  up  to  the  end  of  the  year,  he  is  entitled  to  a  pro  rata 
compensation.     If  the  employer  has  been  injured  by  the  im- 
perfect performance  of  the  overseer's  undertaking,  the  dama- 
ges may  be  recouped,  so  as  to  compensate  the  injury.     Here 
is  a  case  directly  in  point,  and  it  furnishes  a  complete  answer 
to  the  argument,  that  to  entitle  the  administrator  to  reduce  the 
recovery  against  him  below  the  stipulated  wages,  it  should 
appear  not  only  that  his  intestate  lost  time  by  sickness,  but  was 
dismissed  from  service. 

It  is  needless  to  consider  the  effect  of  the  arbitration  between 
Mrs.  Jordan  and  the  administrator,  for  the  purpose  of  adjust- 
ing the  intestate's  compensation;  or  whether  as  the  interest  of 
both  of  them  required  the  smallest  sum  to  be  agreed  on,  the 
award  is  not  invalid — there  being"  no  real  controversy.  As  a 
general  rule,  it  is  clearly  competent  for  an  executor  or  admin- 
istrator to  submit  to  arbitration  any  controversy  concerning 
lije  estate,  whether  the  claim  be  for  or  against  it.  1  Lomax 
on  Ex'r.x,  30(i. 
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3.  Mr.  Lomax  in  his  treatise  on  the  law  of  executors,  &c, 
(1  vol.  124,)  says,  it  is  stated  in  the  English  books  to  be  only 
under  special  circumstances,  that  the  Ecclesiastical  Court  di- 
rects costs  to  be  paid  out  of  the  estate  of  the  deceased,  and 
that  it  is  only  in  modern  times  that  the  court  has  found  itself 
authorised  to  do  so.  It  does  not  follow  that  a  party  is  entitled 
to  his  costs  out  of  the  estate,  because  there  was  jus  causa  liti- 
g-andi ;  but  the  principle  which  guides  the  court  in  decreeing 
such  costs  is,  that  the  party  was  led  into  the  contest  by  the  state 
in  which  the  deceased  left  his  papers  :  Furtlwr,  the  general 
rule  is,  that  executors  and  administrators  who  conduct  them- 
selves fairly  are  entitled  to  costs ;  but  where  there  is  misbeha- 
viour on  their  part,  they  shall  not  be  allowed  costs  out  of  the 
estate  in  their  hands.  So  if  a  suit  is  occasioned  by  the  neg« 
ligence  of  the  executor  or  administrator,  the  estate  shall  not 
be  charged  with  the  costs.     2d  vol.  Id.  501. 

In  civil  actions  the  successful  party  in  this  State,  is  entitled 
to  full  costs,  except  where  it  is  otherwise  directed  by  law. 
Clay's  Digest,  316  §  20.  In  a  court  of  equity,  the  costs  shall 
be  paid  by  either  party  at  the  discretion  o(  the  court.  Id.  350 
§  2Q.  The  estate  of  a  deceased  person  is  made  chargeable 
with  the  costs  and  expenses  of  settling  the  same.    Id.  191  §  1. 

It  must  be  admitted  that  the  citations  from  the  English  law 
and  our  statutes  are  neither  directly  in  point,  yet  they  furnish 
analogies,  more  pertinent  perhaps,  than  any  tliat  have  fallen 
under  our  notice.  In  respect  to  Mrs,  Jordan's  note  for  twelve 
hundred  dollars,  it  was  not  returned  in  the  account  of  the  ad- 
ministjator  as  part  of  the  assets  of  his  intestate's  estate,  and 
upon  exception  to  the  account  in  this  particular,  he  denied 
that  it  belonged  to  the  estate,  but  insisted  that  it  was  his  indi- 
vidual property  under  a  gift  from  his  intestate.  The  contro- 
versy which  grew  out  of  this  exception,  so  far  from  being 
beneficial  to  the  estate,  if  the  administrator  was  successful, 
was  directly  the  reverse ;  it  was  in  fact  a  litigation  in  which 
the  administrator  and  legatee  were  personally  and  individu- 
ally interested.  If  the  former  succeeded  he  would  gain  the 
amount  of  the  note  and  interest,  and  thus  far  the  estate  would 
be  diminished,  but  if  the  latter  recovered,  she  would  charge 
the  administrator  to  the  extent  of  her  recovery.  The  result 
w^s  to  falsify  the  administrator's  account  and  to  determine 
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the  right  of  the  legatee  to  be  paramount  to  his ;  as  he  did  not 
defend  the  interests  of  the  estate  thus  far,  he  should  not  be 
allowed  by  the  Orphans'  Court  to  retain  his  costs  from  the 
assets. 

The  costs  consequent  upon  the  exception  to  the  debit  of  two 
hundred  and  fifty  dollars,  as  the  amount  of  the  annual  wages 
of  the  intestate  should  be  charged  to  the  legatee,  if  for  no  other 
reason,  because  the  exception  was  not  sustained  by  evidence. 

We  know  of  no  other  mode  of  adjusting  the  costs  of  the 
proceedings  in  the  Orphans'  Court,  so  equitable  as  that  we 
have  stated.  True,  it  may  be  difficult  to  ascertain  with  exact- 
ness which  of  the  witnesses  should  be  paid  by  the  one  party 
or  the  other ;  but  this  difficulty  grows  out  of  the  case,  and 
must  be  settled  by  the  primary  court,  subject  to  revision  to 
some  extent  by  an  appellate  court.  That  a  decree  may  be 
rendered  according  to  the  principles  we  have  lakl  down,  the 
decree  is  reversed,  and  the  cause  remanded. 


BLISS  vs,  WATKINS. 

1.  Wliere  judgments  are  rendered  on  the  same  day,  in  favorof  difffrent 
plaintiffs,  neither  is  entitled  fo  priority  on  the  ground  of  lieri ;  but  if 
one  of  the  plaintiffs  firf^t  sues  out  execution  ar>d  proceeds  to  a  levy  and 
sale  of  the  land  of  the  defendant,  he  will  gain  a  preference  over  the 
other,  by  reason  of  hfs  superior  diligence,  and  must  be  first  satisfied^ 
notwithstrtttding  the  ofher  may  have  placed  his  execution  in  the  hands 
of  the  sheriff  before  the  sale. 

2.  Whether  a  sheriff,  who  has  levied  on  and  advertised  property  undei 
one  execution,  can  »ell  under  another,  which  has  not  been  levied — 

QtTERE  ? 

Error  to  the  Circtdt  Cotirt  of  Sumter.  Tried  before  the  Hon. 
Samuel  Chapman.. 

In  this  case  an  application  was  made  to  the  court  by  the 
Iheriff  of  Sumter,  for  direction  as  to  the  appropriation  of  a  sum 
•f  money  in  his  hands,  raised  by  sale  under  execution  of  the 
itod  of  one  Blake  Little.     The  several  judgment  creditors  ap- 
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peared,  and  submitted  their  respective  claims  to  the  judgment 
of  the  court,  on  an  agreed  state  of  facts,  which,  so  far  as  they 
are  necessary  to  a  correct  understanding  of  the  point  now  in- 
volved, may  be  thus  stated :  The  plaintiff  and  defendant  res- 
pectively obtained  judgments  against  said  Little  in  the  Circuit 
Court  of  Sumter,  on  the  8th  May  1848,  on  each  of  which  fi. 
/as,  issued  on  the  1st  June  thereafter:  The  defendant's 72./0. 
Avas  placed  in  the  hands  of  the  sheriff  on  the  12th  of  June,  and 
on  the  29th  of  that  month  levied  on  the  land  of  Little ;  and  un- 
der this  levy,  and  that  of  several  other  executions,  the  land 
was  sold  on  the  second  Monday  in  October,  and  the  money 
raised,  which  is  the  subject  of  this  controversy.  The  plaintiff's 
fi.fa.  was  handed  to  himself,  and  never  delivered  to  the  sheriff, 
until  the  day  the  land  was  sold. 

The  court,  after  ordering  satisfaction  of  other/,  fas.  which, 
in  its  opinion,  held  liens  superior  to  the  lien  of  either  plaintiff 
or  defendant  in  error,  awarded  the  priority  to  the  lien  of  the 
defendant  over  that  of  the  plaintiff,  to  which  the  latter  excepted, 
and  which  he  now  assigns  as  error. 

Baldwin,  for  plaintiff: 

If  the  claim  of  Russell,  involved  in  this  same  case,  to  have 
the  money  applied  to  his  execution,  be  allowed,  as  it  seems  to 
me  it  must,  then  this  claim  is  without  foundation.  If  that 
claim  is  disallowed,  then  we  submit  that  our  claim  is  unques- 
tionable, to  at  least  our  proportion  of  the  money — our  lien  on 
the  land,  out  of  the  sale  of  which  the  money  was  raised,  bear- 
ing the  same  date,  and  being  equal  to  Watkins'.  The  fact 
that  Bliss  had  other  security  is  nothing,  (Cocke  v.  Chaney,  14 
Ala.  Q6^  certainly  not  in  a  court  of  law. 

J.  B.  Clark,  for  defendant : 

1.  A  sheriff  who  advertises  for  sale  on  but  one  execution 
cannot  sell  under  that  and  another  execution  coming  subse- 
quently to  his  hands,  by  virtue  of  the  same  advertisement. — 
Martcraft  v.  Van  Antwerp,  3  Cowen's  R.  334.  Consequently, 
in  this  case  no  sale  was  made  under  Bliss'  execution. 

2.  Where  two  judgments  are  rendered  on  the  same  day, 
and  execution  on  one  sued  out  and  levied  on  land  before  the 
execution  on  the  other  judgment  comes  to  the  hands  of  the 
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officer,  and  the  sale  is  made  under  the  first  execution,  in  the 
application  of  the  money  the  jirst  execution  has  the  preference. 
Adams  v.  Dyer,  8  Johns.  R.  347,  raarg. ;  Waterman  v.  Harkin, 
11  Johns.  R.  228,  raarg. 

3.  He  who  first  sues  out  an  execution,  and  begins  to  exe- 
cute before  others  with  equal  judgment  lien,  turns  the  seal*  in 
his  favor,  and  gains  a  priority  by  his  superior  vigilance.  Bur- 
ney  v.  Boyett,  1  Howard's  Miss.  R,  39 ;  Waterman  v.  Har- 
kin, 11  Johns.  R.  228,  marg. 

4.  I  have  not  been  able  to  examine  the  case  of  Cocke  v. 
Chancy,  cited  upon  the  plaintiff's  brief,  but  consider  the  prin- 
ciple very  clear,  that  in  case  a  creditor  has  a  right  to  resort  to 
two  funds,  he  cannot  so  employ  them  as  to  injure  a  creditor 
who  can  only  resort  to  one  of  them ;  and  in  the  exercise  of  the 
power  of  applying  money  to  the  satisfaction  of  executions,  the 
court  possesses  both  legal  and  equitable  powers.  See  Ram- 
sey's Appeal,  2  Watts,  228 :  2  U.  S.  Dig.  318,  §  79. 

CHILTON,  J. — The  sheriff,  having  doubts  as  to  the  correct 
appropriation  of  the  funds  collected  by  him  upon  a  sale  of  land 
under  executions  in  his  hands,  brings  the  money  into  court, 
and  the  parties  in  interest  make  an  agreed  case  on  which  the 
Circuit  Court  awarded  a  distribution  of  the  funds. 

Russell  and  Tappan  et  ah,  to  whom  the  larger  portion  of 
the  fund  was  adjudged,  are  satisfied  with  the  decision.  Bliss 
complains  in  this  court  that  he  is  entitled  to  share  pro  rata 
with  the  defendant  Watkins  the  sum  which  was  adjudged  by 
the  Circuit  Court  to  be  paid  by  the  sheriff  to  him.  The  judg- 
ments of  Bliss  and  Watkins  were  both  rendered  on  the  same 
day,  and  as  we  are  not  advised  which  was  first  rendered,  nei- 
ther can  claim  a  priority  by  reason  of  their  judgments.  It 
however  appears  that  although  the  executions  in  both  cases 
issued  the  same  day.  Bliss  retained  his  execution  until  the  day 
of  sale  of  the  land  under  the  other  executions.  He  insists  that 
as  the  judgment  gave  the  lien  on  the  land,  it  is  sufficient  that 
his  execution  was  in  the  officer's  hands  before  the  sale,  to  en- 
title him  to  share  in  the  proceeds. 

It  seems  to  be  well  settled  in  New  York,  where  judgments 
constitute  a  lien  upon  land,  that  where  two  judgments  are  ren- 
dered on  the  same  day,  although  neither  judgment  creditor 
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has  the  preference  as  a  Ke»,  yet  if  one  of  the  creditors  first 
take  out  execution,  and  proceed  to  levy  and  sell,  his  execution 
must  be  first  satisfied,  by  reason  of  his  superior  diligence,  al^ 
though  the  other  creditor  put  his  execution  in  the  hands  of  the 
sheriff  before  the  sale.  Waterman  v.  Harkin^  11  Johns.  Rep^ 
228 ;  Adams  v.  Dyer,  8  ib.  347 ;  see  also  Sanford  v.  Roan,  12 
ib.  162 ;  1  How.  Miss.  Rep.  39.  This  question  does  not  ap^ 
pear  to  have  been  directly  decided  by  this  court,  notwithstand* 
ing  the  many  decisions  which  have  been  made  upon  the  sub* 
ject  of  Hen.  The  case  of  Patton  v.  Hayter,  Johnson  &  Co.,  15 
Ala.  Rep.  18,  is  in  principle  very  nearly  analogous ;  and  if  that 
and  the  decisions  above  cited  are  to  be  considered  correct  ex- 
positions of  the  law,  it  is  clear  that  Bliss  is  not  entitled  to  any 
portion  of  this  fund.  We  think  it  difficult  to  distinguish  in 
principle  between  a  case  where  a  party,  claiming  a  lien  by 
virtue  of  his  judgment,  holds  the  execution  in  his  pocket,  by 
which  active  interference  the  sheriff  is  prevented  from  making 
a  levy,  and  one  where,  the  fi^  fa.  being  in  the  hands  of  the  she- 
riff, the  creditor  instructs  him  to  delay  its  execution.  If  Bliss 
had  not  interfered,  and  had  permitted  the  clerk  to  have  placed 
itieji.fa,  in  the  sheriff's  hands>or  had  himself,,  instead  of  hold- 
ing it  up  from  the  first  of  June  until  the  sale  day  in  October 
following,  placed  it  in  the  hands  of  the  officer^  it  does  not  ap- 
pear but  that  the  sheriff  would  have  made  a  levy  sufficient  to 
satisfy  all  the  Ji.  fas.  Be  this  as  it  may,  where  the  liens  cre- 
ated by  the  judgments  are  equal,  the  money  should  be  aAvarded 
to  the  creditor  who  first  begins  execution  of  his  judgment.— » 
There  is  nothing  unreasonable  in  this,  and  it  is  but  carrying 
out  the  spirit  of  our  statute  in  respect  to  the  subject  of  lien.— 
It  is  giving  the  priority  to  the  most  vigilant,  as  is  done  by  the 
statute  in  respect  to  personal  property,  which  gives  the  prefer- 
ence to  the  party  who  first  places  his  fi.  fa.  in  the  sherifTs 
hands,  although  it  may  have  issued  upon  a  junior  judgment. 
So,  where  there  are  several  executions,  in  favor  of  different 
persons,  in  the  sheriff's  hands  at  the  same  time,  against  the 
same  defendant,  and  personal  property  is  brought  into  the 
county,  the  lien  of  each  fi,  fa.  attaches  simultaneously,  but  in 
such  case  the  most  diligent,  that  is,  the  oldest  judgment  credi- 
tor takes  the  priority.  Wood  v,  Garey,  5  AJa,  Rep.  43, 
We  have  not  deemed  it  necessary  to  notice  the  question, 
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whether  the  fact  that  Bliss  has  other  security  for  the  payment 
of  his  judgment,  to  which  he  may  resort,  should  hot  exclude 
him  from  sharing  this  fund.  The  point  above  noticed,  we 
think,  is  conclusive  of  the  case. 

Whether  the  sheriff,  having  levied  the  executions  of  Wat- 
kins  et  al.  and  advertised  to  sell  under  them,  could  have  pro- 
ceeded, under  such  advertisement,  to  sell  under  Bliss'  execu- 
tion, upon  which  no  levy  or  advertisement  was  made,  is  a 
question  which  we  leave  open.  See,  however,  Martcraft  v. 
Van  Antwerp,  3  Cow.  Rep.  334;  Clay's  Dig.  207,  §  30. 

Let  the  judgment  be  affirmed. 


HARTLEY  et  al.  vs.  BLOODGOOD. 

-1.  By  the  statute  of  6th  February  1846,  a  simple  contract  creditor  is  au- 
thorised to  go  into  equity  to  subject  the  estate  of  his  non-resident 
debtor,  whether  it  be  of  a  legal  or  equitable  nature,  to  the  payment  of 
his  demand ;  and  where  the  interest  sought  to  be  condemned  is  an 
equitable  fund  in  the  hands  of  a  trustee,  it  is  no  objectian  to  the  bill 
that,  instead  of  the  process  of  attachment,  it  prays  an  injunction 
against  the  trustee,  restraining  him  from  paying  over  Such  fund  to  the 
debtor. 

2.  Where  a  creditor  seeks  to  subject  to  the  payment  of  his  demand  the 
unascertained  share  of  one  of  several  distributees  of  an  estate  in  the 
hands  of  the  administrator,  all  the  distributees  are  necessary  parties 
to  the  bill. 

3.  Where  the  record  does  not  contain  the  evidence  on  which  a  decree 
pro  confesso  against  a  non-resident  defendant  was  rendered,  a  mere 
statement  in  the  decree,  that  the  publication  was  made  in  due  f(H'm,  is 
insufficient  to  sustain  it. 

4.  Where  a  decree  pro  confesso  has  been  regularly  rendered  against  a 
defendant,  it  is  not  necessary  to  prove  the  existence  and  execution  of 
a  promissory  note,  which  the  bill  alleges  was  made  by  him,  as  against 
a  mere  trustee  in  possession  of  the  fund  sought  to  be  subjected  to  its 
payment. 

Error  to  the  Chancery  Court  of  Butler.    Tried  before  the 
Hon.  Jos.  W.  Lesesne,  chancellor. 

The  bill  alleges  that  William  McDaniel,  on  the  27lh  day  of 
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April  1837,  executed  his  promissary  note  to  one  Henry  Dick- 
inson, for  two  thousand  one  hundred  and  thirty-eight  dollars, 
payable  on  the  first  day  of  January  1840,  with  interest  frora 
date,  which  was  transfered  to  the  complainant  by  said  Dick- 
inson on  the  same  day  for  a  valuable  consideration:  that  com- 
plainant is  now  the  owner  of  said  note,  and  that  it  has  never 
been  paid:  that  William  McDaniel  has  left  the  State  of  Ala- 
bama, and  now  resides  in  Texas,  and  has  resided  there  for 
several  years :  that  McDaniel  has  no  property  in  Alabama,  out 
of  which  the  money  due  on  said  note  can  be  made  at  law,  nor 
does  complainant  know  of  any  property  in  the  State  of  Texas 
out  of  which  the  money  can  be  made ;  that  Thomas  McDaniel, 
the  father  of  William,  died  in  the  year  1838,  leaving  a  large 
amount  of  property,  both  real  and  personal,  and  several  chil- 
dren :  that  Bartlett  McDaniel  was  appointed  administrator  of 
his  estate,  and  died  in  the  year  1840,  leaving  the  estate  unset- 
tled :  that  one  John  R.  Hartly  was  afterwards  appointed  ad- 
ministrator de  bonis  non,  and  is  still  administrator :  that  an  or- 
der to  sell  the  real  estate  for  the  purpose  of  a  more  equal  dis- 
tribution thereof  amongst  the  heirs  has  been  obtained,  but  as 
yet  the  said  estate  has  not  been  finally  settled  and  distributed ; 
and  that  said  William  is  one  of  the  heirs  at  law  of  said  estate, 
and  is  entitled  to  a  large  sum  of  money  on  the  fined  seltleynent 
tliereof,  which  is  now  in  the  hands  of  said  administrator,  and 
that  this  is  the  only  fund  from  which  the  money  due  on  said 
note  can  be  collected. 

The  bill  prays  an  injunction  against  the  administrator,  re- 
straining him  from  paying  over  the  distributive  share  of  Wil- 
liam McDaniel  to  him,  and  that  the  interest  of  the  said  Wil- 
liam, after  a  final  settlement,  be  subjected  to  the  payment  of 
complainant's  debt.  The  administrator  and  William  Mc- 
Daniel alone  are  made  parties.  The  bill  was  sworn  to,  and 
bond  given  as  directed  by  the  chancellor,  a  subpoenea  was 
served  on  the  administrator  and  an  order  of  publication  was 
made  against  the  debtor,  William  McDaniel.  The  adminis- 
trator answered  and  demurred  to  the  bill,  and  as  one  of  the 
causes  of  demurrer  assigned,  that  the  other  distributees  of  the 
estate  should  have  been  made  parties  to  the  bill.  The  demur- 
rer was  overruled  and  a  decree  was  rendered  in  favor  of  com- 
plainant. 
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Judge,  for  plaintiff: 

1.  The  bill  has  no  equity,  because :  1st — Complainant  has 
no  equitable  lien  to  enforce,  and  before  resorting  to  equity  he 
must  exhaust  his  legal  remedies.     Roper  v.  McCook  k,  Rob- 
ertson's adm'r,  7  Ala.  Rep.  319,  and  the  numerous  authorities 
therein  cited  on  this  point.     See  also  Owen  v,  Moore  &  Dob- 
bins, 14  Ala.  Rep.  640.     And  a  defendant  being  a  non  resi- 
dent, forms  no  exception  to  the  rule ;  but  if  it  does,  complain- 
ant's case  is  not  so  stated  as  to  bring  it  within  the  exception, 
as  insolvency  on  the  part  of  McDaniel,  or  inability  to  make 
the  money  out  of  him  in  Texas,  is  not  positively  avered.    2d, 
But  for  another  reason  the  bill  has  no  equity :  "choses  in  ac- 
tion are  not  liable  to  execution,  either  in  law  or  in  equity." 
There  must  be  some  foundation  for  equitable  interference, 
such  as  trust,  fraud,  &c.     See  Donovan  v.  Finn,  et  al,  1  Hop. 
Chan.  Rep.  59,  which  is  precisely  in  point,  and  a  case  very 
much  like  the  one  at  bar.     See  also  Hadden  v.  Spadder,  20 
Johnson,  562.     3d — There  is  no  allegation  in  the  bill  "  that 
the  ground,  or  cause  of  action,  or  the  transaction  on  which 
the  bill  is  brought  took  place  in  this  Stale."     Clay's  Digest, 
353,  §  48.     See  also  heirs  of  Holman  v.  Bank  of  Norfolk,  12 
Ala.  Rep.  370,  443.     To  bring  the  case  at  bar  under  the  influ- 
ence of  this  decision,  there  should  be  an  averment  in  the  bill, 
that  William  McDaniel  "  asserts  title"  in  virtue  of  his  right  as 
distributee.     He  may  have  been  advanced,  and  not  desire  fur- 
ther distribution  by  coming  into  hotch-pot.     Besides,  the  note 
is  the  foundation  of  the  controversy.     4th— The  allegation  of 
title  to  the  note  in  complainant,  is  not  sufficient ;  and  the  alle- 
gation made  is  not  aided  by  an  exhibit  of  the  note,  as  was  the 
case  in  Owen  v.  Moore  &  Dobbins,  14  Ala.  Rep.  640. 

2.  Admitting  that  the  bill  has  equity  and  stiU  the  decree  was 
erroneous,  because:  1st — There  should  have  been  personal 
service  on  William  McDaniel,  as  the  compulsory  jurisdiction 
provided  for  by  statute,  can  only  be  maintained  when  the 
foundation  of  the  action  takes  place  in  this  State.  2d — There 
is  no  proof  that  publication  was  ever  made  pursuant  to  the 
order  for  that  purpose.  There  is  no  decree  pro  confesso  in  the 
record  against  the  non-resident  defendant  3d — But  if  the  re- 
cital in  the  decree  is  evidence  that  "publication  was  duly 
made,"  still  there  is  no  recital  therein  lluU  a  copy  of  ilte  order  of 
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publication  was  posted  up  at  the  court  house,  or  that  a  copy  was 
sent  by  mail  to  defendant  McDaniel,  his  residence  not  having 
been  unknown.  Both  these  things  are  necessary  to  sustain 
the  decree  made  by  the  chancellor.  Butler  v.  Butler,  11  Ala. 
Rep.  668,  which  case  is  in  point ;  40tb  Rule  Chan.  Practice, 
Clay's  Digest,  616.  4th — The  decree  for  the  amount  assum- 
ed to  be  due  on  the  note  is  erroneous ;  the  note  should  have 
been  prodiiced  and  proven — ^neither  was  done ;  and  when  pro- 
duced and  proven,  an  account  should  have  been  directed  to 
ascertain  the  amount  due  thereon.  5th — All  the  heirs  and 
distributees  of  Thomas  McDaniel's  estate,  and  the  claimants 
of  William  McDaniel's  interest  should  have  been  made  par- 
ties. 

Watts  &  Jackson,  for  defendant : 

1.  The  statute  of  1846,  pamphlet  Acts,  p.  17,  authorises  a 
simple  contract  creditor  to  file  his  bill  without  first  obtaining 
a  judgment  at  law,  provided  an  affidavit  is  made  by  the  com- 
plainant, of  the  amonnt  of  the  indebtedness  of  the  defendant 
and  his  non-residence.  These  requisites  have  been  complied 
with  in  the  present  cEise.  See  the  agreement  of  counsel  at- 
tached to  the  bill  as  part  of  the  record.  The  present  bill  was 
filed  after  the  passage  of  the  statute  above  refered  to.  The 
bond  given  substantially  complies  with  the  requisitions  of  the 
statute. 

2.  The  other  heirs  of  McDaniel's  estate  were  neither  neces- 
sary nor  proper  parties ;  their  interests  were  not  to  be  affected 
by  the  decree  prayed  for.  The  share  of  William  McDaniel 
alone,  after  final  settlement  of  the  estate,  is  sought  to  be  con- 
demned.    Batre,  et  al,  v.  Auze's  heirs,  5  Ala.  173. 

3.  It  is  further  insisted  by  plaintiffs  in  error,  that  there  is  no 
equity  in  the  bill,  because  it  is  not  alleged  that  the  ground,  or 
cause  of  action,  or  transaction  on  which  the  bill  is  brought, 
took  place  in  this  State.  As  to  this,  we  insist  that  the  equita- 
ble interest  of  McDaniel  in  the  estate  against  which  a  judg- 
ment in  rem  is  sought,  being  in  Alabama,  is  sufficient  ground 
as  contemplated  by  the  statute.  Heirs  of  Holman,  et  al,  v. 
Bank  of  Norfolk,  12  Ala.  Rep.  370 ;  see  the  opinion  on  rear- 
gument  of  that  case,  429,  430.  This  court  will  presume  that 
McDaniel  assented  to  the  distributive  share  until  a  disclaimer 
is  shown. 
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4.  The  recital  in  the  decree  that  an  interlocutory  decree 
pro  confesso,  had  been  taken  at  a  previous  term  of  the  court, 
after  proper  publication  was  made  to  bring  McDaniel  into 
court  as  a  party,  must  be  taken  as  true,  although  that  fact  may 
not  appear  in  any  other  portion  of  the  record.  The  decree 
shows  that  there  Avas  proof  of  publication.  The  language  of 
the  decree  is  that  **  proper  publication  was  made  to  bring  him 
McDaniel  into  this  court  as  a  party."  This  court  will  pre- 
sume, from  the  above  allegation  in  the  decree,  that  every  fact 
requisite  to  constitute  proper  publication,  was  proven  ore  tenus 
at  the  hearing,  in  accordance  with  the  usual  practice.  The 
case  of  Butler  v.  Butler,  11  Ala.  Rep.  668,  is  unlilte  this. 

5.  It  was  unnecessary  to  prove  the  note  at  the  trial,  for  this 
must  be  taken  as  admitted  by  the  decree  pro  confesso.  See 
heirs  of  Holraan,  et  al,  v.  Bank  of  Norfolli,  supra,  on  page 
432,  and  authorities  there  cited. 

DARGAN,  J. — As  the  complainant's  demand  is  purely 
legal,  being  a  simple  contract  debt,  he  cannot  apply  to  a 
court  of  equity,  independent  of  statute  aid,  for  its  collec- 
tion, unless  the  object  of  the  bill  had  been  to  enforce  a  lien 
against  property  bound  for  its  payment.  Saunders  &  Mc- 
Laughlin v.  Watson,  14  Ala.  Rep.  198 ;  Reese  &  Heylen  v. 
Bradford,  13  Ala.  Rep.  837,  and  the  cases  there  cited.  But 
by  the  Act  of  the  5th  of  February  1846,  a  creditor  may,  if  his 
debtor  be  a  non-resident  of  the  State,  file  his  bill  in  equity, 
although  his  debt  be  not  reduced  to  judgment,  to  have  the  pro- 
perty of  his  debtor  attached,  whether  it  be  real  or  personal,  or 
whether  his  title  be  legal  or  equitable,  and  can  subject  the 
same  to  the  satisfaction  of  his  demand.  Under  this  statute 
the  bill  contains  equity,  for  although  an  attachment  is  not 
prayed,  but  an  injunction  only,  yet  we  think  that  the  fund 
sought  to  be  condemned,  being  an  equitable  right  to  a  sum  of 
money,  may  be  as  well  brought  under  the  power  and  control 
of  the  court  by  an  injunction,  as  in  any  other  manner. 

2.  But  when  the  title  or  interest  of  a  debtor  is  of  an  equi- 
table nature,  the  creditor  who  seeks  to  condemn  it  in  satisfac- 
tion of  his  debt,  must  make  all  persons  interested  in  the  sub- 
ject matter,  parties  to  his  bill,  in  order  that  they  may  have  an 
opportunity  to  contest  the  right  of  the  debtor.    He  should 
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make  all  persons  parties  whom  it  would  be  necessary  to  make 
parties,  if  the  debtor,  instead  of  the  creditor,  was  the  complain- 
ant. The  other  distributees  of  Thomas  McDaniel,  deceased, 
should  therefore  have  been  made  defendants,  in  order  that  the 
Court  of  Chancery  might  be  able  to  ascertain  the  amount  to 
which  William  McDaniel  was  entitled,  and  thereby  be  enab- 
led to  decree  payment  directly  from  the  administrator  to  the 
complainant  without  further  proceedings  or  delay. 

3.  Where  a  defendant  to  a  bill  is  a  non-resident,  and  ser- 
vice has  been  perfected  by  causing  publication  to  be  made  in 
the  manner  prescribed  by  the  40th  rule  of  Chancery  Practice, 
the  complainant,  if  the  defendant  has  failed  to  answer,  will  be 
entitled  to  a  decree  pro  confesso,  and  as  against  him  need  not 
prove  the  allegations  of  his  bill.  Arnold  v.  Sheppard,  6  Ala. 
299.  But  the  record  must  show  that  the  publication  was  made 
in  the  manner  pointed  out  in  the  rule,  or  the  decree  cannot  be 
sustained.  It  is  true  that  if  the  recitals  of  the  decree  show 
that  proof  was  made  of  those  facts  required  to  perfect  service 
xigainst  a  non-resident,  we  should  not  reverse  because  the  evi- 
dence itself  is  not  contained  in  the  record,  (Butler  v.  Butler,  11 
Ala.  668) ;  but  the  recitals  must  contain  the  facts  necessary  to 
constitute  good  service,  and  the  mere  statement  that  publica- 
tion was  made  in  due  or  proper  form,  is,  in  our  opinion,  insuf- 
ficient, as  it  is  an  averment  of  a  legal  conclusion,  rather  than 
a  statement  of  facts  from  which  this  conclusion  would  result. 
This  record  does  not  contain  the  evidence  of  publication,  and 
the  decree  recites  merely  that  proper  publication  was  made. 
This  recital  is  insufficient  i  it  should  have  stated  the  manner 
in  which  it  was  made. 

4th.  We  do  not  think  it  was  necessary  to  prove  the  execu- 
tion of  the  note  as  against  Hartley.  He  is  a  mere  trustee  as 
to  the  interest  of  William  McDaniel,  whose  interest  only  is 
sought  to  be  subjected ;  and  as  the  existence  and  execution  of 
the  note  is  established  by  a  decree  pro  confesso  against  him, 
it  is  not  necessary  to  prove  it  as  against  the  trustee,  for  if 
the  cestui  que  trust  admits  or  confesses  the  right  of  the  com- 
plainant, this  must  be  conclusive  on  the  trustee. 

We  do  not  deem  it  necessary  to  examine  the  other  ques- 
tions raised  by  the  assignment  of  errors :  they  all  relate  to 
questions  of  practice,  which  wiU  not  probably  again  arise. — 
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The  decree  must  be  reversed,  and  the  cause  remanded,  that  the 
complainant  may  amend  his  bill  by  making  the  other  distribu- 
tees parties,  if  he  sees  fit  to  do  so. 


Doe  ex  Bem.  KENNEDY'S  EXECUTORS  vs.  TOWNS- 
LEY'S  HEIRS. 

i.  If  the  second  proviso  to  the  third  section-  of  the  act  of  Congress  of  the 
8th  May  1832,  "supplementary  to  the  several  acts  for  adjusting  the 
claims  to  land  and  establishing  land  offices  in  the  District  east  of  the 
Island  of  New  Orleans,"  be  regarded  as  a  limtation  upon  the  provisions 
of  that  section,  a  donation  claimant  can  take  nothing  under  it,  until 
the  quantity  of  land  to  which  he  asserts  a  right  has  been  first  ascer- 
tained. 

2.  To  in\'est  a  donation  claimant,  under  the  act  of  Congress  of  the  8th 
May  1832,  with  a  title  to  his  settlement,  it  is  necessary  that  the  land 
should  have  been  surveyed,  and  its  location  and  quantity  ascertained, 
as  provided  in  the  fourth  section  of  the  act. 

3.  Statutes  of  limitations  do  not  run  against  the  Government,  unless  it 
is  expressly  named  ;  nor  against  its  grantee,  until  the  Goi^ernment  has 
divested  itself  of  the  title. 

4.  Ta  entitle  a  party  to  insist  upon  the  statute  of  limitations,  his  possess- 
ion must  have  been  notorious,  uninterrupted,  and  under  an  adverse 
claim  of  title  for  the  period  prescribed  by  the  statute ;  and  these 
are  questions  of  fact  for  the  determination  of  the  jury. 

6.  According  to  the  law  in  force  in  Mobile,  whilst  under  the  dominion  of 
Spain,  prescription  must  rest  on  "good  faith  and  just  title."  A  pos- 
session commenced  by  intrusion  is  deficient  in  both. 

8.   Can  the  title   of  the  Government   be  divested  by  prescription  ? — 

QUERE. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg, 

This  was  an  action  of  ejectment  by  the  plaintiffs  against 
the  defendant  in  error  to  recover  a  lot  of  land  in  the  city  of 
Mobile.  The  plaintifl's  deduced  title  under  the  act  of  Congress 
of  the  5th  May  1832,  confirming  to  Joshua  Kennedy  a  lot  of 
land,  of  which  the  one  in  controversy  is  a  part,  a  patent  issued 
to  him  in  accordance  with  that  act  in  1837,  and  the  will  of 
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said  Kennedy.  The  defendant  proved  that  the  family  of  one 
Durett  lived  forty-eight  years  ago  on  a  square  of  four  acres, 
which  was  enclosed  by  a  picket  fence,  and  the  improvements 
upon  which  looked  to  be  very  old ;  that  Durett's  family  occu- 
pied the  premises  till  1823,  when  the  lot  mentioned  in  the  de- 
claration was  sold  off  to  one  Acre,  and  conveyed  to  him  by 
deed ;  and  that  said  Acre  and  those  claiming  under  him  have 
been  in  possession,  ever  since,  of  the  lot  so  conveyed.  The 
defendants  also  introduced  in  evidence  the  3d  vol.  of  American 
State  Papers,  and  read  certain  portions  thereof,  which  are  suf- 
ficiently recited  in  the  opinion  of  the  court,  and  proved  that 
the  parties  had  no  other  land  claims  in  Mobile.  This  was  all 
the  evidence  in  the  case. 

The  court  charged  the  jury,  that  if  they  believed  from  the 
evidence  that  the  defendants  and  those  under  whom  they 
claimed  had  been  in  the  peaceable  and  uninterrupted  possess- 
ion of  the  land  in  controversy  for  sixty  years,  they  should  find 
for  the  defendants. 

The  plaintiff's  counsel  requested  the  court  to  charge  the 

jury— 

1.  That  if  they  believed  from  the  evidence  that  the  defend- 
ants and  those  under  whom  they  claimed  set  up  no  right  un- 
der the  British,  French  or  Spanish  Governments  to  authorise 
their  possession,  the  plaintiffs  ought  to  recover  on  their  title. 

2.  That  if  they  believed  that  the  persons,  under  whom  the 
defendants  claimed,  had  no  grant  from  the  British,  French  or 
Spanish  Governments,  that  they  could  not  defend  under  their 
possession. 

The  court  refused  to  give  either  of  these  charges,  and  in- 
structed the  jury  that  no  grant  was  requisite  to  sanction  their 
title  under  the  length  of  possession. 

To  each  of  the  charges  given,  and  to  the  refusal  to  charge 
as  requested,  the  plaintiffs  excepted,  and  now  assign  than  as 
error. 

Campbell,  for  the  plaintiffs : 

1.  No  claim  of  title  is  of  any  avail  to  the  defendants,  so  long 
as  the  land  in  question  was  held  by  the  Government.  4  How. 
S.  C.  Rep.  169, 185;  7  Wend.  125 ;  4  Bibb,  554. 

2,  The  title  of  the  defendants  under  the  donation  contained 
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in  the  Act  of  1822.  1  Clark.  Land  Laws,  820,  §  4,  required  a 
survey  and  location  before  it  became  complete,  and  could  not 
be  ascertained  on  a  location.  5  Howard  S.  C.  R.  10,  and  28; 
4  do.  449-464;  4  Howard's  S.  C.  Rep.  169;  8  Missouri,  88. 
The  government  of  the  United  States  retained  the  power  to 
confirm  and  perfect  an  inchoate  Spanish  title  until  the  title  of 
the  donation  claimant  was  perfected  by  a  survey  and  location. 
The  consummation  of  the  plaintiff's  title  by  a  patent,  is  the 
time  from  which  the  statute  of  limitations  commences  to  run 
as  between  these  parties.  Cases  above  cited,  also  3  Howard's 
S.  C.  R.  32. 

3.  A  conveyance  by  the  heirs  of  Durett  to  Acre,  in  1823, 
before  the  perfection  of  their  title  by  survey  and  location,  con- 
fered  no  better  title  than  they  had  in  the  bond  upon  Acre, — 
Acre  only  became  an  assignee  of  their  equitable  claim  on  the 
government  to  have  the  claim  perfected  by  a  survey ;  an  un- 
authorised location  by  the  heirs  of  Durett  is  a  nullity.  4  How. 
S.  C.  R.  421. 

4.  The  court  charged,  that  length  of  possession  alone,  with- 
out claim  of  title,  would  create  a  bar.  This  charge  is  errone- 
ous.   3  Wend.  337 ;  1  Digest  N.  Y.  Reports,  33. 

LocKWoop,  for  defendants : 

1.  The  patent  introduced  by  plaintiffs,  is  not  an  ordinary 
one.  It  is  simply  a  release  of  any  claim  the  United  States 
may  have  to  the  land  contained  in  it,  and  expressly  reserves 
the  just  claim  of  any  and  all  persons  to  said  land  obtained 
from  the  United  States,  or  from  the  British,  Spanish  or  French 
Governments. 

2.  A  direct  grant  from  the  Crown  may  be  presumed  on  an 
uninterrupted  possession  for  sixty  years — 2  Aust  614;  1 
Dow.  Par.  Ca.  322-323 ;  or  a  prescriptive  possession  of  Crown 
Lands  for  forty  years — 3  Dow.  Par.  Ca.  112.  It  is  laid  down 
as  clear  law  that  grants,  letters  patent,  records,  and  even  Acts 
of  Parliament  may  all  be  presumed  from  length  of  time  and 
continued  possession.  See  2  Dun.  &  East.  151,  158,  159 ;  3 
McCord,  261 ;  6  East.  215 ;  Rex  v.  Montague,  4  Bain.  & 
Cress.  598 ;  Lopez  v.  Andrew,  3  Mann  &  Pel.  329,  note,  a.; 
Schouber  v.  Jackson,  ex  dem.  Bogart,  2  Wend.  13.  Forty 
years  adverse  possession  witli  some  very  slight  additional  cir- 
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cumstances,  were  put  to  the  jury  in  North  Carolina  in  1801, 
as  the  basis  on  which  they  might  presume  a  grant  from  the 
Crown,  and  they  found  one.  Den  ex  dem.  Hanks  v.  Tucker, 
Taylor,  157.  The  same  in  South  Carolina — Allison,  lessee  v. 
Saunders,  1  Bog.  26.  Proprietory  grants,  under  certain  cir- 
cumstances, are  presumed.  They  frequently  derive  their  force 
and  efficacy  from  that  vigilance  which  the  law  guards  ancient 
possessions,  which  sooner  than  they  should  be  disturbed,  pre- 
sumes that  they  had,  in  contract,  a  righful  commencement. 
Per  Archer,  J.,  in  Beall's  lessee,  v.  Lynn  (Maryland)  6  liar  & 
Johns.  361 ;  Gitting's  lessee  v.  Hall,  1  Har.  &  John.  14, 18.  A 
patent  or  grant  of  land  from  the  State  which  is  matter  of  record 
has  been  presumed,  after  length  of  possession.  Archer  v.  Sad- 
ler, 2  Hen.  &  Munf.  370 ;  Dem  on  Hawkins  v.  Tucker,  Taylor,. 
157.  In  an  action  of  ejectment  in  which  the  plaintiif  claimed 
under  the  great  seal  of  the  State,  a  prior  grant  of  the  defen- 
dant was  presumed  from  uninterrupted  possession.  Allston, 
lessee,  v.  Saunders,  1  Bay.  26.  A  recovery  wliich  is  a  con- 
veyance of  record  may  be  presumed.  Hasledon  v.  Brodney, 
2  Term,  159.  What  circumstances  furnish  a  presumption  of 
a  grant,  is  a  question  of  law,  and  it  is  the  duty  of  the  court  to 
give  an  opinion,  whether  the  facts  proved  will  justify  the  pre- 
sumption. Stoener  v.  Lessee  of  Whitman,  6  Binney,  416  ; 
Sumner,  et  al,  v.  Child,  2  Conn.  607.  When  a  tenant  at  will 
was  allowed  to  claim  the  presumption  against  the  landlord's 
heirs,  the  tenant  possessed  47  years  after  the  landlord's 
death,  and  it  was  held,  that  the  jury  might  presume  a  restora- 
tion of  possession  to  the  heirs,  then  an  ouster,  and  sa  a  title. 
Camp  V.  Camp,  5  Conn.  291,  301-2  and  seq.  Presumptions 
do  not  proceed  on  a  belief  that  the  thing  presumed  1ms  actu- 
ally taken  place.  Grants  are  frequently  presumed,  as  Lord 
Mansfield  says,  merely  for  the  purpose  and  from  the  principle 
of  quieting  possession.  Presumptions  of  grants  may  be  used 
as  an  instrument  to  subserve  the  cause  of  justice,  when  from 
length  of  time,  it  is  probable  that  the  evidence  of  title  is  lost, 
or  when  it  would  be  unreasonable  to  disturb  a  possession  of 
long  standing.  Sumner  v.  Child,  2  Conn.  623.  It  is  not 
necessary  that  the  jury  should  presume  who  is  the  grantor,  or 
what  is  the  particular  kind  of  grant.  There  can  be  no  difli- 
culty  about  a  grantor,  or  grantee,  or  the  forms  of  a  grant. 
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They  may  presume  such  a  grant  as  will  quiet  the  possession. 
Lord  Kenyon  said,  that  he  would  presume  not  only  one,  but 
one  hundred  grants,  to  support  such  a  long  possession.  Lord 
Ellenborough  said  he  would  presume  ant/  thing-  to  support 
such  a  long  possession.  11  East.  283 ;  Samner  v.  Child,  623, 
2  Conn. 

COLLIER,  C.  J. — The  evidence  of  title  adduced  by  the 
plaintiffs  is  confessedly  sufficient  to  authorise  them  to  recover, 
unless  the  defendants  have  shown  a  superior  right,  or  such  a 
possession  as  will  avail  them  as  a  bar  under  the  statute  of 
limitations.  To  make  out  their  defence,  the  defendants  rely 
upon  report  No.  1,  made  to  the  Commissioner  of  the  General 
Land  Office  by  the  Register  and  Receiver  at  Jackson  Court 
House,  Mississippi,  under  date  the  11th  July  1820,  and  the 
Act  of  Congress  of  the  8th  May  1822,  "  supplementary  to  the 
several  Acts  for  adjusting  the  claims  to  land,  and  establishing 
land  offices  in  the  districts  east  of  the  Island  of  New  Orleans.'"' 
The  report  is  professedly  "  a  list  of  actual  settlers  in  the  dis- 
trict east  of  Pearl  river,  in  Louisiana,  prior  to  the  3d  of  March 
1819,  who  have  no  claims  derived  from  either  the  French, 
British,  or  Spanish  Governments ;"  and  in  this  list  we  find  the 
following :  "  No  44,  Reps,  of  Durett,  present  claimant — Louis 
Durett,x3riginal  claimant.  April  1820 — Date  of  present  setde- 
ment.  March  1790 — Date  of  original  settlement — Lot  below 
Mobile,  where  situated."  The  first  section  of  the  Act  of  Con- 
gress enacts,  that  all  claims  to  land  derived  from  the  British 
or  Spanish  authorities,  reported  to  the  Commissioner  of  the 
General  Land  Office  by  the  Registers  and  Receivers  at  St. 
Helena  and  Jackson  Court  House,  &c.,  which  in  their  opinion 
are  valid,  shall  be  recognised  as  valid.  By  the  second,  it  is 
provided  that  all  claims  reported  as  aforesaid,  founded  on  or- 
ders of  survey,  &c.,  derived  from  the  Spanish  authorities,  &c., 
shall  be  confirmed,  &c.  The  third  section  is  as  follows :  "  That 
every  person,  or  his  or  her  legal  representative,  whose  claim 
is  comprised  in  the  lists  or  registers  of  claims  reported  by  the 
Registers  and  Receivers,  and  the  persons  embraced  in  the  lists 
of  actual  settlers,  or  their  legal  representatives,  not  having  any 
written  evidence  of  claim  reported  as  aforesaid,  shall,  when  it 
appears  by  the  said  reports,  or  by  the  said  lists,  that  the  land 
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claimed  or  settled  on,  had  been  actually  inhabited  or  cultivat- 
ed by  such  person  or  persons  in  whose  right  he  claims,  on  or 
before  the  fifteenth  jiay  of  April,  one  thousand  eight  hundred 
and  thirteen,  be  entitled  to  a  grant  for  the  land  so  claimed  or 
settled  on,  as  a  donation  :  Provided,  that  not  more  than  one 
track  shall  be  thus  granted  to  any  one  person,  and  the  same 
shall  not  contain  more  than  six  hundred  and  forty  acres ;  and 
that  no  lands  shall  be  thus  granted,  which  are  claimed  or  re- 
cognised by  the  preceding  sections  of  this  act,  or  by  virtue  of 
the  confirmation  under  an  act  entitled  "  An  act  for  adjusting 
the  claims  to  land,  and  establishing  land  offices  in  the  districts 
east  of  the  Island  of  New  Orleans,"  approved  on  third  day  of 
March,  eighteen  hundred  and  nineteen  :  And  provided  also, 
that  no  claim  shall  be  confirmed  where  the  quantity  was  not 
ascertained,  and  report  made  thereon  by  the  Registers  and 
Receivers,  prior  to  the  twenty-fifth  day  of  July,  one  thousand 
eight  Jiundred  and  twenty."  By  the  fourth  section,  Registers 
and  Receivers,  except  in  relation  to  perfect  titles,  as  recognis- 
ed, &c.,  are  authorised  to  direct  the  manner  in  which  the  lands 
shall  be  located  and  surveyed,  having  regard  to  the  laws, 
usages,  &c.,  of  the  Spanish  government,  and  also  to  the  mode 
adopted  by  the  government  of  the  United  States,  under  an  act 
of  Congress  of  the  third  of  March  1803,  entitled,  &;c:  Where 
claims  may  conflict  or  interfere,  the  Registers  and  Receivers, 
may  decide  between  the  parties,  &c.  The  fifth  section  directs 
that  patents  shall  be  granted  for  lands  confirmed  by  the  act  in 
the  same  manner  as  under  previous  enactments  to  which  it  is 
a  supplement ;  and  the  sixth  provides,  "  that  to  every  person 
who  shall  appear  to  be  entitled  to  a  tract  of  land  under  the  se- 
cond and  third  sections  of  this  act,  a  certificate  shall  be  grant- 
ed by  the  Register  and  Receiver  of  the  district  in  which  the 
land  lies,  setting  forth  the  nature  of  the  cl£iim  and  the  quanti- 
ty allowed." 

If  the  second  proviso  to  the  third  section  be  regarded  as  a 
limitation  upon  it,  and  restricts  grants  as  donations  to  cases 
where  the  quantity  of  the  land  was  ascertained  and  reported 
previous  to  the  25th  July  1820,  then  it  is  clear  that  the  defen- 
dants can  claim  nothing  under  the  report  and  act  of  Congress; 
for  it  does  not  appear  that  the  quantity  to  which  the  represen- 
tatives of  Durett  asserted  a  right,  has  been  ascertained.     The 
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want  of  precision  in  the  employment  of  language  in  different 
parts  of  the  enactment,  the  fact  that  the  proviso  to  the  second 
section  uses  the  terms  "  confirmed  or  granted,"  as  if  they  im- 
ported the  same  meaning,  and  the  consideration  that  if  "  con- 
firmed" was  used  in  an  exclusive  or  technical  sense,  then  the 
second  proviso  should  have  been  a  part  of  the  second  section, 
inclines  us  to  think,  that  the  proviso  was  intended  as  a  limita- 
tion not  only  upon  the  second,  but  upon  the  third  section  also. 
See  Public  Lands,  Ins.  &  Op.,  part  2d,  (edit.  1838)  No.  672, 
p.  717. 

Let  it  be  conceded  however,  that  this  construction  of  the 
act  is  indefensible,  and  we  are  of  opinion  that  the  report  of 
the  Register  and  Receiver  and  the  third  section  do  not  invest 
the  defendants  with  a  legal  title.  Something  more  was  ne- 
cessary to  consummate  the  grant  to  the  persons  under  whom 
they  claim.  The  land  should  have  been  surveyed  as  provid- 
ed by  the  fourth  section,  and  its  location  and  quantity  ascer- 
tained, that  the  certificate  contemplated  by  the  sixth,  should 
be  issued  by  the  Register  and  Receiver.  Unless  its  location 
was  defined  as  directed  by  the  act,  the  donation  would  be  in- 
effectual, and  could  not  operate  as  a  grant — the  indefiniteness 
of  the  object  would  prevent  it ;  hence  it  was  necessary  to  the 
vitality  and  efficacy  of  the  bounty  of  Congress  that  the  iden- 
tity of  the  land  to  which  it  was  intended  to  apply,  should  be 
particularized  and  distinguished.  In  Blake  v.  Doherty,  5 
Wheat.  Rep.  359,  it  was  determined  that  the  thing  granted 
must  be  so  described  as  to  be  capable  of  being  distinguished 
from  other  things  of  the  same  kind  ;  but  the  grant  itself  need 
not  contain  such  a  description  as  without  the  aid  of  extrinsic 
testimony,  to  ascertain  precisely  what  is  conveyed.  So  in 
Chinometh  v.  Haskell,  3  Pet.  Rep.  96,  it  was  decided  that  a 
grant  must  describe  the  land  to  be  conveyed,  and  the  subject 
granted  must  be  identified  by  the  description  in  the  instru- 
ment. Where  course  and  distance  are  the  only  guides,  these, 
though  unsafe,  must  be  used.  A  Spanish  grant  was  made  for 
"  six  miles  square  of  land"  in  Florida, "  at  the  place  called  Dunn 
Lake,  upon  the  river  St.  John,"  for  the  purpose  of  establishing 
machinery  to  be  propelled  by  water  :  HiM,  that  the  descrip- 
tion was  too  vague  and  indefinite  for  any  survey  to  be  made ; 
that  "actual  manual  possession  has  never  been  required  to 
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give  title,  but  such  identity  must  be  established  as  to  enable 
the  courts  to  ascertain  with  reascmable  certainty  where  the  land 
lies ;  as  was  held  in  Hanson's  case,  (15  Peters)  and  others. 
And  this  may  be  shown  either  from  the  face  of  the  grant,  or 
by  a  legal  survey  made  by  the  surveyor  general  in  conformi- 
ty to  the  grant,  during  the  time  he  had  power  to  make  such 
surveys."  The  U.  States  v.  Lawton,  et  al,  5  How.  Rep.  10. 
This  decision  was  made  with  reference  to  the  8th  article  of 
the  treaty  of  1819,  which  provides,  "  that  grants  of  land  made 
by  his  Catholic  Majesty,  or  by  his  lawful  authorities,  should 
be  ratified  and  confirmed  to  the  persons  in  possession  of  them 
to  the  same  extent  that  the  same  grants  would  be  valid  if  the 
territories  had  remained  under  the  dominion  of  his  Catholic 
Majesty."     See  also  citations  by  the  plaintiffs  in  error. 

As  an  additional  reason  why  a  location  and  survey  should 
be  made  to  entitle  the  claimant  to  a  donation  under  the  third 
section,  the  first  proviso  declares  that  not  more  than  one  tract 
shall  be  granted  to  any  one  person,  that  rio  tract  shall  contain 
more  than  six  hundred  and  forty  acres ;  and  that  no  lands 
*hall  be  thus  granted  which  are  claimed  or  recognised  by  the 
preceding  sections,  or  by  confirmation  under  a  previous  en- 
actment. Unless  the  land  is  identified,  how  can  it  be  known, 
what  is  its  quantity,  and  whether  it  is  not  excepted  from  the 
influence  of  the  act,  so  as  to  enable  the  Register  and  Receiv- 
er to  issue  a  certificate  to  the  claimant.  From  this  view  it 
results  that  the  evidence  of  title  exhibited  by  the  defendants 
Avas  not  superior  to  that  adduced  by  the  plaintiffs.  We  will 
therefore  inquire  whether  the  ruling  of  the  Circuit  Court  in 
the  charge  given,  and  in  the  charges  refused,  can  be  sup- 
ported. 

It  may  be  regarded  as  a  settled  principle  that  a  statute  of 
limitations  does  not  run  against  the  State,  unless  it  is  express- 
ly named.  Ang.  on  Lim.  34,  et  seq. ;  The  State  v.  Arlege,  2 
Bailey's  Rep.  401 ;  Lindsey  v.  Miller,  6  Pet.  Rep.  mQ  ;  Weath- 
erhead  v.  Bledsoe,  2  Tenn.  Rep.  352;  People  v.  Gilbert  18 
Johns.  Rep.  227 ;  State  Treasurer  v.  Weeks,  4  Verm.  Rep. 
215 ;  Stoughton  v.  Baker,  4  Mass.  Rep,  522 ;  Nimmo  v.  Com- 
monwealth, 4  Hen.  &  Munf.  Rep.  57 ;  Bayley  v.  Wallace,  6 
Serg.  &  R.  Rep.  245  ;  Munshoner  v.  Patton,  10  Id.  334;  Com- 
monwealth V.  Baldwin,  1  Watts'  Rep.  54 ;  Wallace  v.  Miner, 
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6  Ham.  Rep.  366 ;  Bledsoe  v.  Doe,  4  How.  Rep.  (Miss.)  13 ; 
Parmilee  v.  McNutt,  1  Smedes  and  M.  Rep.  179;  Parks  v. 
The  State,  7  (Miss.)  Rep.  194 ;  Harlock  v.  Jackson  3  Brev. 
Rep.  254;  Wilson  v.  Hudson,  8  Yerg.  Rep.  398;  Wright  v. 
Swan,  6  Port.  Rep.  84.  In  Jackson  v.  Vail,  7  Wend.  Rep. 
125,  a  patent  for  a  lot  of  land  was  granted  in  1820,  to  a  revo- 
lutionary officer,  in  pursuance  of  an  act  of  the  Legislature  of 
that  year ;  although  the  act  declared  that  the  patent  should  have 
like  effect,  as  to  the  title  to  the  lot,  as  if  it  had  been  issued  in 
1790,  it  was  held  that  possession  under  a  claim  of  title  for 
thirty-five  years,  could  not  be  set  up  as  adverse,  to  bar  the 
right  to  recover  in  an  action  of  ejectment  by  the  heirs  of  the 
patentee.  The  possession  of  the  defendant  previous  to  1820, 
when  the  State  divested  itself  of  the  title,  could  not  be  taken 
into  the  estimate  under  the  plea  of  the  statute  of  limitations ; 
for  it  was  only  from  that  time  the  statute  began  to  run.  To 
the  same  effect,  see  Wilson  v.  Hudson,  supra ;  Thomas  v. 
Hatch,  3  Sumn.  Rep.  170  ;  Jourdan,  et  al,  v.  Barrett,  et  al,  4 
Howard's  Rep.  U.  S.  169. 

To  entitle  a  party  to  insist  upon  the  statute  of  limitations  his 
possession  must  have  been  notorious,  uninterrupted,  and  un- 
der an  adverse  claim  of  title,  for  the  period  prescribed  by  the 
Btatute.  Ang.  on  Limitations,  400,  et  seq.;  Hapgood  v.  Hart, 
4  Verm.  Rep.  155;  Martindale  v.  Troop,  3  Har.  &  McH.  Rep. 
244  ;  Monroe  v.  Doe,  7  Ohio  Rep.  262  ;  Hawk  v.  Seuseman, 
6  Serg.  &  R.  Rep.  21  ;  Plumer  v.  Brown,  8  Mete.  Rep.  578 ; 
School  District  v.  Blakeslee,  13  Cown.  Rep.  227;  Griffith  v. 
Dickens,  2  B.  Mun.  Rep.  20;  Moore  v. Webb,  Id.  282;  Price  v. 
Evans,  4  B,  Munr.  Rep.  386 ;  Zeller  v.  Eckhart,  4  How.  Rep. 
U.  S.  289;  Smoot  v.  Walhen  8  Miss.  Rep.  524;  Jackson  v. 
French,  3  Wend.  Rep.  337.  Adverse  possession  is  a  question 
of  fact  for  the  determination  of  the  jury  under  the  usual  in- 
structions by  the  court.  Hall  v.  Dewey  10  Verm.  Rep.  593  ; 
Zeller  v.  Eckhart,  supra. 

To  constitute  prescription  according  to  the  law  of  Spain,  by 
which  rights  were  adjusted  during  the  time  his  Catholic  Ma- 
jesty was  in  possession  of  Mobile,  "  good  faith,  just  title,  and 
capacity  of  the  thing  for  the  purpose,  and  of  the  person  who 
l)rescribes,  are  necessary ;  as  also  continued  or  uninterrupted 
possession  for  a  determinate  time."     By  good  faith,  we  are  to 
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understand  that  the  possessor  believed  that  his  right  to  the 
thino-  was  valid  at  the  time  his  possession  commenced  and  so 
continues  until  the  period  of  prescription  elapses.  "  Just  title 
consists  in  the  cause  or  consideration  by  which  possession  of 
the  thing  is  obtained,  being  one  of  those  by  reason  of  which 
dominion  is  acquired,  as  purchase,  gift,  inheritance,  &c."  1 
White's  RecopUacion,  91  to  97,  346  to  349 ;  2  Id.  82  to  86, 
736,  et  seq.  Now,  conceding  that  lands  could  be  held  by  pre- 
scription against  the  King  of  Spain,  and  that  the  time  neces- 
sary to  bar  a  recovery  had  elapsed  while  his  Catholic  Majesty 
was  in  possession  of  the  country  within  which  the  premises 
in  question  are  situated,  and  still  the  possession  of  Durett  is 
not  shown  to  be  such  as  will  sustain  a  prescription.  Prima 
facie  it  commenced  by  intrusion,  and  was  defective  in  two  es- 
sential elements,  viz :  good  faith  and  d^jusl  title. 

We  are  now  brought  to  consider,  whether  the  possession 
of  the  defendants  and  those  under  whom  they  claim,  since  the 
United  States  government  was  substituted  for  that  of  Spain, 
wiU  sustain  the  plea  of  the  statute  of  limitations.  The  de- 
fendants, it  must  be  observed,  do  not  rest  their  pretensions 
upon  a  grant  or  other  evidence  of  title  emanating  from  the 
Spanish  authorities,  which  is  valid  per  se,  or  which  moral  or 
political  justice  required  the  United  States  to  recognize  or 
confirm.  It  is  expressly  affirmed  by  the  report  of  the  Regis- 
ter and  Receiver,  that  the  original  claimant  and  his  represen- 
tatives occupied  merely  as  settlers,  having  no  claim  derived 
either  from  the  French,  British,  or  Spanish  Governments.  Ad- 
mitting that  their  possession  may  have  been  adverse  to  the  U. 
States,  upon  an  assertion  of  exclusive  title,  (which  however  it 
seems  is  a  question  that  should  have  been  submitted  to  the 
jury  instead  of  being  decided  by  the  court,)  yet  it  is  clear,  that 
if  the  prescription  was  not  complete  when  Spain  ceded  the 
territory  by  the  treaty  of  Ildefonso,  it  did  not  continue  to  run 
against  the  United  States,  after  it  became  the  proprietor  by 
the  treaty  of  Paris.  Foster  &  Elam  v.  Neilson,  2  Pet.  Rep. 
253 ;  Garcia  v.  Lee,  12  Pet.  Rep.  511,  and  citations  above,  to 
show  that  statutes  of  limitations  do  not  apply  to  a  State,  un- 
less it  is  specifically  named. 

The  report  of  the  Register  and  Receiver,  and  the  act  of 
Congress  of  1822,  we  have  seen  do  not  per  se  invest  the  de- 
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fendants  with  a  title  to  any  specific  tract  of  land,  and  that  in 
the  absence  of  evidence  to  show  a  location  and  survey,  the 
act  of  Congress  of  1832,  confirming  the  title,  under  which  the 
plaintiffs  claim,  and  the  patent,  consequent  thereupon,  estab- 
lish such  a  legal  title  as  entitles  the  plaintiffs  to  recover. 

It  is  however  insisted  that  it  must  be  intended  from  the 
length  of  time  the  possession  under  which  the  defendant 
claims,  has  been  continued,  that  it  commenced,  or  has  been 
sanctioned  by  a  grant  under  Spain.  Conceding  that  his  Cath- 
olic Majesty  could  be  deprived  of  his  domain  by  prescription, 
and  it  has  been  already  shown  that  the  facts  do  not  establish 
the  prescription  according  to  the  provisions  of  the  Spanish 
law.  The  prescription  being  imperfect,  it  is  difficult  to  per- 
ceive any  ground  upon  which  a  grant  can  be  presumed. 
Knowing,  as  we  are  bound  to  know,  the  modes  in  which 
the  Spanish  authorities  disposed  of  the  royal  domain  in  Loui- 
siana, we  could  not  presume  that  the  occupant  had  a  perfect 
tide ;  at  most,  it  could  only  be  intended  that  he  was  authorised 
to  take  the  possession  under  a  title  either  perfect  or  imperfect; 
the  latter  of  which  would  be  invalid,  without  the  confirmation 
of  Congress.  But  do  not  the  facts  repel  the  idea  that  Durett 
the  original  claimaint,  derived  any  title  from  the  local  author- 
■  ities  of  Spain.  .  If  he  ever  had  any  such  evidence  to  sustain 
him,  why  did  not  his  representatives  vindicate  their  claim  up- 
on that  ground  before  the  Register  and  Receiver,  instead  of 
^appealing  to  the  mere  bounty  of  the  government  ? 

We  are  aware  that  in  a  controversy  between  individuals 
in  respect  to  land,  a  grant  has  been  often  presumed  from  un- 
interrupted possession  for  a  time  sufficiently  long  for  the  sta- 
tute of  limitations  to  operate  a  bar ;  but  in  a  case  where  pre- 
scription will  not  avail,  can  such  a  presumption  be  indulged? 
There  is  not  the  slightest  pretence  for  infering  that  the  title 
relied  on  by  the  defendants  ever  received  the  sanction  of  the 
United  Slates,  otherwise  than  by  a  donation  which  we  have 
seen  does  not  appear  to  have  become  operative.  The  pos- 
session of  the  defendants  being  unsupported  by  documentary 
evidence  of  a  title,  or  by  prescription,  there  is  nothing  shown 
to  bar  the  plaintifi's  right  to  recover.  See  Callender  v.  Sher- 
man, 5  Ircd.  Rep.  711. 

We  have  seen  that  (he  statute  of  linjitations  did  not  begin 
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to  run  previous  to  1832,  when  the  title  under  which  the  plain- 
tiffs' claim  was  confirmed,  and  the  bar  was  not  completed  pre- 
vious to  the  institution  of  the  present  suit.  The  ruling  of  the 
Circuit  Court  cannot  therefoere  be  sustained — its  judgment  is' 
consequently  reversed,  and  the  cause  remanded. 


DargaNj  J.,  not  sitting. 


LEACH  &  WIFE  vs.  WEST  et  als. 

1.  A  bailee  of  slaves,  who  recognises  the  title  of  the  owners,  twoofwhom 
are  infants,  and,  acting  in  good  faith,  keeps  them  subject  to  delivery 
whenever  legally  demanded,  but  who,  in  consequence  of  instructions 
from  the  guardian  of  the  infants,  refuses  to  deliver  them  to  the  other 
joint  owners,  without  his  authority,  is  not  chargeable  in  equity  with 
what  the  slaves  would  have  hired  for,  but  only  with  the  actual  value 
of  their  services,  after  deducting  the  expenses  of  their  food  and  cloth- 
ing. 

2.  Where  a  father  by  deed  conveys  a  hfe  estate  in  slaves  to  his  son,  with 
remainder  to  his  brothers  and  sisters  should  he  die  without  children, 
and  the  son  afterwards  exchanges  one  ot  the  slaves  with  bis  lather  for 
another,  refusing  at  the  same  time  to  receive  the  slave  exchanged  for 
subject  to  the  limitations  of  the  deed,  but  requiring  therefor  an  abso- 
lute deed  from  his  father  with  covenant  of  warranty,  the  slave  so  ex- 
changed for  cannot  be  considered  as  substituted  for  the  one  embraced 
in  the  former  deed. 

Error  to  the  Chancery  Court  of  Dallas.  Before  the  Hon. 
W.  W.  Mason,  chancellor. 

The  bill,  which  was  filed  by  defendants  against  plaintiifs  in 
error,  two  of  Avhom  are  infants,  to  recover  certain  slaves  and 
to  have  an  account  of  their  hire,  &c.,  alleges  that  Jonathan 
Brantly,  the  father  of  the  complainants,  on  the  12th  Sept.  1834, 
conveyed  by  deed  to  James  B.  Brantly,  another  child,  certain 
slaves,  for  and  during  the  term  of  his  natural  life,  and  at  his 
death,  having  no  child  or  children  then  living,  to  his  brothers 
and  sisters,  or  their  descendants :  that  James  B.  Brantly  took 
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possession  of  the  slaves  under  and  by  virtue  of  the  deed,  and 
subject  to  its  conditions  and  limitations :  that  the  said  James 
B.  is  now  dead,  and  at  the  time  of  his  death  was  in  possess- 
ion of  all  the  slaves  named  in  the  deed,  except  one  by  the 
name  of  Watt,  which  the  said  James  B.  in  his  life-time  had 
exchanged  with  his  father  for  one  by  the  name  of  Carey,  by 
which  exchange  Carey  was  substituted  for  and  put  in  the 
stead  of  Watt,  and  held  subject  to  the  conditions  of  the  deed : 
that  the  said  James  B.  left  a  widow,  Elizabeth  B.,  since  mar- 
ried to  her  co-defendant  Leach,  but  no  child  or  children,  and 
that  since  the  death  of  the  said  James  B.,  all  the  slaves  em- 
braced by  the  deed,  together  with  the  slave  Carey,  have  been 
in  possession  of  the  said  Elizabeth  B.  and  said  Leach,  who, 
though  the  said  Elizabeth  admitted  complainants'  right  to 
them,  refuse  to  deliver  them  to  complainants,  &c.  The  two 
infant  defendants  are  children  of  a  deceased  son  of  Jonathan 
Brantly.  The  answer  of  Mrs.  Leach  denies  that  Carey  was 
ever  held  subject  to  the  conditions  of  the  deed,  and  avers  that 
he  was  conveyed  by  Jonathan  to  James  B.  Brantly  by  a  sep- 
arate and  absolute  deed  with  covenant  of  warranty,  and  that 
at  the  time  of  the  transaction  and  before  its  consummation  the 
said  James  B.  positively  refused  to  receive  Carey  and  hold 
him  in  any  other  way  than  as  his  absolute  property,  free  from 
any  condition  or  limitation.  It  also  denies  that  the  defendants 
have  ever  refused  to  deliver  up  the  balance  of  the  slaves  on 
such  demand  as  could  be  safely  complied  with,  and  avers  that 
they  have  always  been  ready  to  deliver  them,  whenever  they 
could  legally  do  so ;  that  she  had  been  advised  by  counsel, 
that  as  some  of  the  parties  entitled  to  them  were  minors,  it 
would  not  be  sale  to  deliver  them  to  any  one  of  them,  without 
such  one  was  legally  authorised  to  receive  them :  that  the  reg- 
ularly appointed  guardian  of  the  minors  had  notified  her  not 
to  give  them  up :  and  that  under  these  circumstances,  acting 
in  good  faith,  and  not  only  willing  but  anxious  to  deliver  up 
the  slaves,  she  was  compelled  to  decline  their  delivery  to  one 
of  the  complainants,  who  demanded  them,  but  who  exhibited 
no  authority  from  the  others  to  do  so.  The  answer  further 
denies  that,  under  the  facts  and  circumstances,  keeping  the 
slaves,  as  was  ever  the  case,  subject  to  delivery  at  any  time 
on  such  demand  as  could  be  safely  complied  with,  the  defend- 
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ants  are  liable  for  the  hire  of  the  slaves.     The  proofs  are  suffi- 
ciently referred  to  in  the  opinion  of  the  court. 

The  chancellor  on  the  final  hearing  decreed,  that  the  defend- 
ants deliver  up  Carey,  the  others  having  been  previously  de- 
livered to  the  master  under  a  decretal  order,  and  account  for 
his  hire  as  well  as  that  of  the  other  slaves.  The  defendants 
thereupon  appealed,  and  now  assign  this  decree  as  error. 

Lapsley,  for  plaintiffs  in  error  ; 

There  is  error  in  two  matters — 1st.  In  charging  the  defend- 
ants below  with  hire.  The  testimony  shows,  as  the  answer 
avers,  that  Mrs.  Brantly  (the  widow  of  James 'B.,  now  the 
wife  of  Leach)  was  not  only  willing  and  ready  at  all  times, 
but  that  she  was  most  anxious  to  deliver  up  the  slaves,  when- 
ever she  could  do  so  with  safety,  and  that  she  kept  them  most 
unwillingly :  that  she  acted  from  first  to  last  in  this  matter  un- 
der the  advice  of  counsel. 

2.  There  was  error  in  decreeing  against  the  defendant  be- 
low, for  the  slave  Carey.  How  can  it  be  contended  that  Ca- 
rey was  subject  to  the  original  deed  of  gift  ?  He  was  acquired 
long  after,  without  any  reference  to  the  deed,  and  a  separate 
and  absolute  title  taken  for  him.  The  answer  denies  that  he 
was  received  subject  to  the  deed  in  any  way ;  and  the  terms  of 
the  bill  of  sale  taken  for  him,  the  money  consideration  ex- 
pressed, the  absolute  warranty  of  title  to  the  vendee  and  Ms 
heirs — these  facts  show  most  conclusively,  that  it  was  not  in- 
tended by  either  party  that  Carey  should  be  held  subject  to 
the  deed.  The  fact  that  Carey  was  obtained  from  the  donor, 
and  in  exchange  for  a  negro  originally  given  by  the  deed,  is 
of  no  consequence.  James  B.  Brantly  had  the  right  to  set 
what  price  he  pleased  on  his  life  estate  in  Watt :  the  price  he 
set  was  an  absolute  and  unconditional  tide  to  Carey.  If  the 
father  was  willing  to  give  Carey  absolutely,  as  he  did,  for  the 
life  estate  in  Watt,  why  might  it  not  be  done  ?  Who  had  the 
right  to  object  ? 

Evans,  for  defendants : 

1.  There  are  but  two  assignments  of  error — one  impeach- 
ing the  decree,  because  hire  for  the  slaves  is  decreed  against 
the  defendant;  the  other,  because  the  decree  adjudges  the 
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slave  Carey  to  be  subject  to  the  equitable  claim  of  the  com- 
plainants and  the  infant  defendants.  In  respect  to  the  hire, 
we  insist,  that  even  if  it  w^ere  true  that  the  defendant  Elizabeth 
could  not  safely  surrender  the  slaves  at  an  earlier  day,  stiU  if 
the  services  of  the  slaves  have  been  beneficial  to  her,  she  is 
bound  in  equity  to  account  to  us  to  the  extent  of  those  ser- 
vices. Whatever  the  slaves  Have  earned  since  the  institution 
of  the  suit,  belongs  in  equity  to  those  who  have  the  title,  and 
it  would  be  manifestly  unconscionable  to  allow  the  defendant 
Elizabeth  to  retain,  or  deprive  the  complainants  and  infant  de- 
fendants of  these  earnings.  The  evidence  shows,  that  the  slaves 
were  worked  upon  the  plantation  of  the  defendant  Elizabeth 
from  the  institution  of  the  suit  until  given  up,  (twelve  months,) 
and  the  defendant  has  furnished  no  criterion  for  the  ascertain- 
ment of  the  value  of  their  wages,  and  consequently  we  are 
compelled  to  resort  to  the  value  of  the  hire  as  the  nearest  ap- 
proximation to  the  actual  benefits  which  the  defendant  received 
from  the  services  of  the  slaves.  It  is  evident,  however,  from 
the  whole  record,  that  the  defendant  Elizabeth  B.  did  not  wish 
to  surrender  them  earlier ;  she  kept  them  from  January  to  Jan- 
uary— just  sufficient  time  to  make  and  gather  with  them  one 
crop ;  she  then  found  no  difficulty  in  surrendering  them  to  the 
register.  This  might  have  been  done  as  well  earlier — there 
was  nothing  to  prevent.  It  does  not  appear  that  at  any  other 
time,  or  on  any  other  occasion,  she  made  any  effort  to  surren- 
der the  slaves,  either  to  the  court  or  to  the  parties. 

2.  Why  may  she  not  be  required  to  surrender  the  slave  Ca- 
rey? It  is  clear  from  the  evidence,  that  the  transaction  was  a 
simple  substitution  of  one  slave  for  the  other.  It  is  not  denied 
but  Watt  would  be  subject,  if  in  defendant's  possession,  to  our 
claim ;  and  why  may  not  Carey  be  equally  subject,  when  he 
is  but  placed  in  the  stead  of  Watt  ?  The  pretence  that  the  life 
estate  in  Watt  was  sold,  and  an  absolute  estate  in  Carey  pur- 
chased, is  totally  unsupported  by  the  proof.  Besides,  if  Jaines 
B.  Brantly  sold  the  slave  Watt,  so  as  to  place  out  of  reach  of 
compliiinants,  his  estate,  of  which  Elizabeth  B.  is  executrix, 
will  be  chargeable  in  equity. 

CHILTON,  J.— This  bill  was  filed  by  the  defendants  in 
error  against  the  plEuntifTs,  to  recover  certain  negro  slaves  and 
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to  have  an  account  for  their  hire,  as  also  to  discover  the  title 
deed  under  which  they  held  said  slaves,  and  to  have  a  parti- 
tion of  the  property  between  the  complainants  below  and  two 
infant  defendants,  who  are  incompetent  to  consent  to  a  division. 

There  seems  to  have  been  no  controversy  in  the  court  be- 
low as  to  the  right  of  the  complainants  to  recover  the  slaves, 
except  as  to  the  slave  Carey,  which  the  bill  charges  was  sub- 
stituted by  an  agreement  between  Jonathan  and  James  B. 
Brantly  in  lieu  of  Watt,  one  of  the  slaves  conveyed  by  the 
deed ;  but  which  allegation  is  denied  in  the  answer  of  Mrs. 
Leach.  The  answer  also  denied  that  Mrs.  Leach  was  liable 
to  pay  hire  for  the  slaves.  The  chancellor  decided  against  the 
plaintiffs  in  error  upon  both  grounds. 

The  assignment  of  errors  presents  two  questions  for  our  con- 
sideration :  1st.  Whether  the  chancellor  properly  charged  the 
plaintiffs  in  error  with  hire  for  the  slaves,  while  they  were  in 
Mrs.  Leach's  possession.  2d.  Whether  any  decree  should 
have  been  rendered  against  them  for  the  boy  Carey. 

1.  Many  witnesses  were  examined  as  to  the  value  of  the 
slaves,  and  the  willingness  of  the  plaintiffs  in  error  to  surren- 
der them.  Without  setting  out  the  proof,  which  we  have  care- 
fully examined,  it  is  sufficient  to  observe  that  it  very  clearly 
shows,  the  plaintiffs  in  error  set  up  no  claim  to  the  slaves  sued 
for,  except  the  boy  Carey :  That  Mrs.  Leach  was  willing  and 
even  anxious  to  deliver  them  to  the  true  owners,  upon  their 
executing  to  her  the  indemnity  which  she  was  advised  to  de- 
mand, against  the  claim  of  two  minors,  who  were  jointly  in- 
terested in  the  property  with  the  complainants,  and  whose 
guardian  forbade  her  to  surrender  them.  This  indemnity  was 
promised,  but  never  properly  tendered.  The  proof  further 
shows,  that  she  retained  the  slaves  under  the  advice  of  coun- 
sel, in  good  faith,  and  held  herself  ready  at  any  time  to  deliver 
them  to  the  true  owners,  when  she  should  be  justified  in  doing 
so.  Under  such  circumstances,  we  think  she  should  not  be 
held  responsible  for  what  the  slaves  could  have  been  hired  for 
to  others.  It  was  uncertain  when  she  would  be  required  to 
turn  them  over,  either  to  the  court  or  to  the  complainants.  She 
could  not  therefore  hire  them  out  for  a  specified  time,  lest  she 
should  not  be  able  to  control  them,  so  as  to  make  the  delivery 
when  demanded.     Neither  could  she  adjust  her  farming  ope- 
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rations,  so  as  to  render  them  profitable  to  her,  on  account  of 
the  uncertainty  as  to  the  time  she  should  retain  them.  But  as 
the  proof  shows  that  they  rendered  her  some  service,  it  is  pro- 
per that  she  should  be  charged  with  the  value  of  whatever  Ser- 
vice they  performed,  taking  into  the  estimate  the  situation  in 
which  she  was  placed  in  regard  to  them.  The  master  should 
have  been  instructed  to  inquire  and  report  whether  any  and 
wliat  benefit  accrued  to  her  from  the  employment  of  said 
slaves,  while  they  were  in  her  possession,  and  the  extent  and 
value  of  such  service,  beyond  the  expense  of  feeding  and  cloth- 
ing them.  If  any,  she  should  be  charged  with  that  sum.  Re- 
garding her  in  the  character  of  bailee  or  trustee  for  the  owners 
of  the  slaves,  and  having  acted  in  good  faith,  equity  will  pro- 
tect her,  and  while  she  shall  not  make  a  profit  to  herself  from 
the  employment  of  the  slaves,  but  for  the  owners,  she  must 
not,  on  the  other  hand,  be  subjected  to  loss.  Greene  v.  Win- 
ter, 1  Johns.  C.  Rep.  40 ;  McKinley  v.  Irvine,  13  Ala.  181-705 ; 
Hill  on  Trustees,  534. 

2.  In  respect  to  the  slave  Gary,  we  have  no  hesitation  in 
pronouncing  the  decree  erroneous.  Waiving  the  considera- 
tion of  the  question,  whether  this  deed  from  Jonathan  to  James 
B.  Brantly  did  not  create  a  contingent  remainder  in  the  com- 
plainants, subject  to  be  destroyed  by  a  sale  on  the  part  of 
James  B.,  the  person  entitled  to  the  life  estate,  we  are  very 
sure,  the  proof  does  not  sustain  the  allegations  of  the  bill  in 
respect  to  the  exchange  and  substitution  by  the  donor  and 
donee  of  Garey  for  the  boy  Watt.  So  far  from  this  being  true, 
the  proof  shows  that  James  refused  to  make  the  contract,  un- 
til Jonathan  would  give  him  a  bill  of  sale  to  Garey,  vesting 
in  him  the  entire  title.  Jonathan,  the  donor,  of  course  knew 
the  interest  which  his  son  had  in  the  slave  Watt,  as  he  held 
under  his  deed,  and  that  he  could  purchase  no  greater  interest 
than  his  son  could  sell.  This  interest  he  had  a  perfect  right 
to  acquire,  and  to  give  in  exchange  for  it  the  slave  now  in 
controversy.  The  bill  of  sale  which  was  executed  by  Jona- 
than to  James  B.,  conveying  an  absolute  title  to  the  latter  in 
Carey,  with  covenant  of  warranty,  as  to  title  against  the  gran- 
tor, kc,  very  deary  shows,  especially  when  taken  in  connec- 
tion with  the  other  proof,  that  Carey  was  to  be  held  as  the  ab- 
solute property  of  James,  and  not  subject  to  the  limitations 
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expressed  in  the  deed.  It  is  then  too  clear  to  admit  of  any 
doubt,  that  James  having  an  interest  in  Watt  which  he  could 
sell,  and  did  sell  or  exchange  for  this  slave,  held  him  discharg- 
ed from  any  claim  of  complainant's,  either  vested  or  contin- 
gent. We  will  not  undertake  now  to  decide  whether  the 
donor  could  defeat  the  remainder  by  a  purchase  of  a  greater 
interest  than  the  life  estate  from  the  donee,  as  it  is  not  neces- 
sary to  a  decision  of  this  case,  and  will  more  properly  arise 
should  the  remainder  men  seek  to  recover  the  slave  from  the 
donor.  Upon  the  proof  in  this  case,  it  is  very  clear,  the  com- 
plainants should  not  have  a  decree  for  Carey. 

Let  the  decree  be  reversed,  and  the  cause  remanded  for 
further  proceedings  conformable  to  the  views  above  expressed. 


SAVAGE,  Guardian,  &c.  vs.  DICKSON. 

1.  A  guardian  is  bound  to  use  a^dinary  prudence  and  diligence  in  man- 
aging the  estate  of  iiis  ward,  and  if  he  brings  suits  in  the  ward's  name, 
where  no  cause  of  action  exists,  he  is  personally  chargeable  with  the 
costs,  although  he  may  have  acted  under  the  advice  of  counsel. 

2.  A  guardian  should  ascertain  the  facts  of  the  case,  before  he  brings 
suit  for  his  ward,  and  if  he  heedlessly  sues  on  a  supposed  state  of  facts, 
■which  in  truth  does  not  exist,  he  is  personally  liable  for  the  costs  in- 
curred. 

3.  The  Orphans' Court,  except  in  cases  of  contested  wills  and  insolvent 
estates,  has  no  authority  to  summon  a  jury,  unless  it  becomes  neces- 
sary, in  the  progress  of  a  cause,  to  ascertain  the  truth  as  to  some  dis- 
puted question  of  fact,  in  reference  to  which  tlie  testimony  Is  so  con- 
flicting that  the  court  is  left  in  doubt  as  to  what  should  be  its  decision. 

Error  to  the  Orphans'  Court  of  Clarke. 

This  was  a  proceeding  by  the  plaintiff  in  error  as  guardian 
of  the  minor  children  of  Robert  White,  deceased,  against  the 
defendant  in  error,  as  a  former  guardian,  to  compel  a  final 
settlement  of  his  accounts.  The  accounts  of  the  defendant  in 
error  were  contested,  and  the  court  summoned  a  jury  to  try 
the  issue.    The  remaining  facts  appear  in  the  opinion.    The 
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jury  rendered  a  verdict  in  favor  of  defendant  in  error,  and  the 
court  decreed  accordingly.  Tiie  matters  of  the  decree  and 
the  submission  of  the  questions  at  issue  to  a  jury,  are  the  er- 
rors now  assigned. 

Vary,  for  plaintiff  in  error  made  the  following  points : 

1.  A  guardian  cannot  charge  his  ward  with  any  expenses 
he  may  chose  to  pay,  but  before  he  can  be  allowed  the  benefit 
of  money  thus  expended,  it  must  appear  that  the  expenses 
were  reasonable  and  proper.  The  general  rule  is,  that  acts 
done  by  the  guardian  without  authority,  will  not  bind  the 
ward,  unless  beneficial  to  him.  Alexander  v.  Alexander,  5 
Ala.  517. 

2.  The  court  had  no  authority  to  summon  a  jury.  Clay's 
Dig.  229,  §  42.  It  was  never  intended  by  our  statutes,  that 
the  responsibility  should  be  shifted  from  the  court  upon  the 
jury.  Willis'  adm'r  v.  The  heirs  of  Willis,  9  Ala.  333  ;  Rey- 
nolds' adm'r  v.  Reynolds'  distributees,  11  Ala.  1027. 

Cooper,  contra. 

DARGAN,  J.-— This  was  a  proceeding  in  the  Orphans* 
Court  of  Clarke,  for  final  settlement  of  the  accounts  of  John 
Dickson,  former  guardian  of  Thomas  White,  a  minor.  It  ap- 
peared that  Dickson,  who  was  the  guardian  of  Thomas  and 
William  White,  minor  sons  of  Robert  White  deceased,  com- 
menced three  suits  in  detinue  to  recover  certain  slaves  in  the 
name  of  his  two  wards,  which  suits  were  dismissed,  and  then 
he  filed  a  bill  in  equity  to  reform  a  certain  deed,  under  which 
he  supposed  his  wards  had  title  to  the  slaves.  On  the  hearing, 
the  bill  was  dismissed.  The  costs  of  these  suits  and  counsel 
fees  he  charged  to  the  account  of  his  wards— one  half  to  each. 
These  charges  were  objected  to,  but  allowed  by  the  court. 

It  is  certainly  the  duty  of  a  guardian  not  only  to  defend, 
but  also  to  bring  such  suits  as  are  necessary  for  the  protection 
of  the  rights  and  interests  of  his  ward.  If  the  guardian  have 
a  just  pretence,  or  reasonable  ground  for  bringing  the  suit,  the 
costs  must  be  borne  by  the  minor,  unless  the  guardian  has  con- 
ducted himself  improperly  in  the  management  of  the  suit  and 
thereby  swelled  the  amount  of  costs  to  an  unreasonable  ex- 
tent— ^Alexander  v.  Alexander,  5  Ala.  517.  But  it  is  equally 
22 
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clear  that  if  a  guardian  or  other  trustee,  commence  suits  with- 
out a  possibility  of  recovering,  or  any  pretence  of  right  what- 
ever, he  Ought  not  to  be  permitted  to  charge  his  ward  or  ces- 
tui que  trust  with  the  expenses  of  the  suit ;  for  as  a  suit  was 
commenced  by  the  improper  conduct  of  the  guardian,  he  must 
bear  the  loss  incured  by  his  own  improper  acts.  These  may 
be  said  to  be  the  general  rules  on  the  subject,  and  guided  by 
them,  we  must  determine  each  and  every  case  upon  its  own 
peculiar  circumstances. 

The  supposed  right  of  the  infant  wards  in  this  case  arises 
from  a  deed  executed  by  their  father  to  their  mother,  just  be- 
fore their  intermarriage,  by  which  he  conveyed  to  her  a  negro 
woman,  (the  mother  of  the  slaves  that  were  sued  for.)  The 
language  of  the  deed  is  as  follows :  "  Know  all  men  by  these 
presents,  that  I,  Robert  White,  for  and  in  consideration  of  the 
love  and  affection  I  bear  for  Sarah  Dickson,  (my  intended 
wife)  give,  grant,  and  confirm  to  her  a  negro  woman  named 
Phillis,  and  to  the  lawful  issue  of  the  marriage  to  be  begotten : 
It  is  furthermore  understood  and  agreed,  that  in  case  there 
shall  be  no  issue  of  the  marriage,  then  the  said  negro  shall,  at 
the  death  of  her  the  said  Sarah  Dickson,  return  to  the  said 
Robert  White  or  to  his  heirs."  The  father  Robert  White  was 
dead,  but  the  mother  was  in  life,  at  the  commencement  of  the 
suits.  The  suits  however,  were  commenced  after  advising 
with  counsel,  but  were  subsequently  dismissed.  No  one  ac- 
quainted with  the  first  maxims  of  law,  would  have  advised 
the  bringing  of  these  suits,  for  it  is  manifest,  that  as  the  deed 
was  their  only  foundation  of  title,  the  suits  could  not  be  sus- 
tained. The  guardian  then  commenced  suits  under  the  ad- 
vise of  counsel  it  is  true,  but  on  a  statement  of  facts,  on  which 
no  one  acquainted  with  the  first  principles  of  law,  would  have 
advised  the  bringing  of  them.  Who  shall  bear  the  costs  and 
expenses  ?  A  guardian  is  bound  to  use  due  and  proper  dili- 
gence and  skill  in  the  management  of  the  estate  of  his  ward, 
but  if  he  advises  with  counsel,  who  from  inexperience  or  any 
other  cause  is  incapable  of  giving  good  counsel  on  questions 
governed  by  the  plainest  principles  of  law,  and  acts  under  the 
advise  of  such  counsel  to  the  injury  of  the  estate,  who  shall 
bear  the  loss  ?  I  think  it  should  be  borne  by  the  guardian, 
and  not  by  the  ward,  who  is  incapable  of  acting  for  himself. 


JUNE  TERM,  1849. ^ 

Savage  v.  Dickson. 

In  the  employment  of  counsel,  as  well  as  in  any  other  acts,  he 
should  be  bound  to  reasonable  prudence  and  diligence,  and  if 
he  intrusts  the  management  of  the  estate  of  his  ward  to  coun- 
sel incapable  of  advising  correctly  in  reference  to  plain  ques- 
tions of  law,  he  and  not  the  ward  must  bear  the  injury  that 
may  result  from  it.  I  see  that  it  is  difficult  if  not  impractica- 
ble to  lay  down  a  general  rule,  that  will  guide  us  in  all  cases, 
in  determining  whether  the  guardian  and  not  the  ward  shall 
bear  the  expenses  of  fruitless  litigation,  commenced  under, 
the  advice  of  counsel.  The  rule  would  be  more  uniform 
and  easy  of  application,  to  hold,  that  the  advice  of  coun- 
sel should  in  all  cases  protect  the  guardian  from  the  pay- 
ment of  the  costs  incurred ;  but  to  hold  that  a  guardian  may 
commence  suit  in  the  name  of  his  ward,  without  pretence  of 
title,  if  any  counsel  however  inexperienced  shall  advise  it,would 
in  many  cases  relieve  the  guardian  from  the  consequences 
of  his  own  improper  conduct,  and  throw  the  burthen  of  the 
cost  on  the  ward,  although  the  guardian  had  not  observed 
ordinary  prudence  and  diligence,  and  thus  the  minor  would 
be  made  to  bear  the  loss  resulting  from  the  imprudence  and 
neglect  of  his  guardian.  The  suits  at  law  were  so  utterly  des- 
titute of  foundation,  that  we  think  they  were  not  commenced 
with  proper  prudence  and  caution,  and  the  guardian  must  hear 
the  loss. 

2.  The  evidence  taken  in  the  chancery  suit  is  not  before  us, 
and  we  can  look  only  to  the  recitals  in  the  decree  of  the  chan- 
cellor, to  form  an  idea  of  it.  His  decree  shows  that  there  was 
no  evidence,  that  it  was  the  intention  to  give  the  children  of 
the  marriage  any  right  or  benefit  under  the  deed,  and  if  there 
was  a  mistake,  or  if  it  was  unskilfully  drawn  and  did  not  express 
the  meaning  of  the  donor,  the  mistake  was  prejudicial  alone 
to  the  mother,  and  not  to  the  children.  A  guardian  should  as- 
certain the  facts  of  the  case  before  he  brings  suit.  If  he  heed- 
lessly sues,  on  a  supposed  state  of  facts,  without  knowing 
whether  he  can  prove  them  by  any  one  witness,  he  must  bear 
the  loss.  If,  however,  he  brings  suit  in  good  faith  on  a  sup- 
posed state  of  facts,  and  these  facts  are  testified  to  by  one  or 
more  witnesses,  but  other  testimony  is  introduced,  which 
overbances  the  evidence  offered  by  the  guardian,  or  other  facts 
are  established,  that  negative  the  right  ot  his  ward  to  recover. 
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then,  the  guardian  should  not  be  charged  with  the  expenses  of 
the  suit — Alexander  v.  Alexander,  5  Ala.  517.  It  does  not 
appear  that  a  particle  of  testimony  in  support  of  the  right  or 
interest  of  the  wards  was  introduced ;  we  cannot,  therefore, 
charge  the  minors  with  the  costs,  for  the  guardian  was  guilty 
of  neglect  in  commencing  suit,  without  knowing  that  he  could 
introduce  some  proof  in  support  of  the  tide  of  his  ward,  and 
he  should  not  be  allowed  to  visit  the  consequences  of  his  own 
neglect  on  his  ward. 

3.  The  Orphans'  Court,  in  the  exercise  of  its  jurisdiction  in 
reference  to  estates  of  decedents,  hsis  the  power  to  summon  a 
jury  in  cases  of  contested  wiUs ;  also,  by  the  act  of  1843,  in 
cases  of  insolvent  estates.     In  all  other  cases,  it  is  the  duty  of 
the  court  to  determine  the  facts  and  decide  the  cause,  without 
the  intervention  of  a  jury,  unless  in  the  progress  of  the  trial  it 
becomes  necessary  to  ascertain  some  particular  fact,  or  facts, 
and  the  testimony  in  relation  to  those  facts  is  so  conflicting  as 
to  create  doubts  tn  the  mind  of  the  court  how  they  should  be 
decided.     In  such  a  case,  the  court  may  impannel  a  jury  to 
determine  such  facts.     Willis'  Adm'r.  v.  Willis'  Distributees, 
9  Ala.  333 ;  11  Ala.  1027.     In  such  a  case,  however,  the  jury 
is  impannelled  to  try  and  ascertain  the  facts  only,  in  the  same 
manner  as  an  issue  out  of  the  Court  of  Chancery  is  tried,  and 
by  their  verdict  they  inform  the  court  of  the  truth  of  the  parti- 
cular fact  or  facts  submitted  to  their  determination.    But  before 
the  court  should  impannel  a  jury  to  try  any  fact,  except  in  the 
cases  of  contested  wills  and  insolvent  estates,  it  should  appear 
that  it  was  necessary  to  ascertain  those  facts,  and  that  the  tes- 
timony rendered  it  doubtful  how  they  should  be  determined. 
In  the  case  at  bar,  it  does  not  appear  from  the  record  that  it 
w£is  necessary  to  ascertain  any  fact  by  the  verdict  of  a  jury, 
lor  no  fact  is  rendered  doubtful  from  the  evidence,  nor  does  it 
appear  that  any  particular  fact  was  submitted  to  the  jury.    It 
was  therefore  unnecessary  to  impannel  a  jury,  and  their  ver- 
dict, which  seems  to  have  been  rendered  on  the  merits  of  the 
whole  cause,  cannot  establish  the  right  of  the  guardian  in  op- 
position to  the  law  and  the  evidence  submitted  to  the  court. 
It  was  the  duty  of  the  court  to  determine  the  whole  question 
on  the  eyidence  submitted,  and  it  cannot  shift  this  responsi- 
bility irom  itself  upon  a  jury.    When  a  jury  is  impannelled  to 
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try  a  doubtful  fact,  they  act  in  aid  of  the  court.  They  inform 
the  court  by  their  verdict  of  the  truth  of  the  particular  facts 
submitted  for  their  determination,  and  which  are  necessary  to 
be  ascertained  in  the  progress  of  the  cause.  We  do  not  see 
that  there  was  any  necessity  for  impannelling  a  jury  in  this 
case.  If,  however,  the  Orphans'  Court  should  improperly  im- 
pannel  a  jury  to  try  the  whole  case,  or  any  particular  fact,  but 
the  final  decree  should  be  in  accordance  with  the  law  and  the 
right  of  the  case,  it  could  not  be  reversed  because  a  jury  was 
unnecessarily  impannelled. 

We  think  the  Orphans'  Court  erred  in  allowing  the  guar- 
dian his  costs  in  the  suits  commenced  by  him  in  the  name  of 
his  ward,  and  the  decree  must  therefore  be  reversed,  and  the 
cause  remanded. 


HERNDON  vs.  GIVENS. 

1.  A  count  in  a  declaration  against  a  bankrupt  on  a  pre-existing  liability 
as  the  endorser  of  a  promissory  note,  upon  which  he  had  been  charged 
by  regular  proceedings  against  the  makers,  which,  after  stating  that 
the  makers  on  bill  filed,  &c.  obtained  an  order  enjoining  the  parties — 
that  on  the  final  hearing  said  injunction  was  by  decree  of  the  Chan- 
cellor made  perpetual — and  that  from  this  decree  an  appeal  was  taken 
to  the  Supreme  Court,  avers,  "that  after  the  discharge  of  said  defend- 
ant in  bankruptcy,  and  whilst  the  said  appeal  was  pending  in  the  Su- 
preme Court,  the  said  defendant  undertook  and  fi^ithfuUy  promised  the 
plaintiff,  that  if  plaintiff  should  lose  said  case  in  the  Supreme  Court, 
he  would  make  it  good  to  him,  and  plaintiff  should  lose  nothing  by 
said  endorsement  of  the  note — and  that  the  said  decree  of  the  Chan- 
cellor was  subsequently  by  said  Supreme  Court  in  all  things  affirmed," 
sets  out  a  sufficient  consideration  to  support  a  subsequent  promise. 

2.  The  statute  of  1807,  which  enacts  that  "  no  freeholder  of  this  State 
shall  be  sued  out  of  the  county  of  his  permanent  residence,"  does  not 
apply  to  suits  commenced  by  attachment. 

3.  Upon  notice  to  the  plaintiff,  under  the  eighth  rule  for  the  regulation 
of"  practice  in  the  Circuit  and  County  Courts,"  to  produce  the  writing 
sued  on,  the  sufficiency  of  the  excuse  for  its  non-production  is  ad- 
dressed to  the  discretion  of  the  primary  court,  and  its  decision  is  con- 
clusive. 

4.  Where  in  an  action  against  the  endorser  of  a  promissory  note,  the 
plaintiff  swears  that  he  delivered  the  note  to  an  attorney  for  collection 
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and  has  not  seen  it  since,  though  he  has  made  diligent  search  for  it, 
and  proves  by  the  Clerk  of  the  Court  in  which  suit  was  instituted 
against  the  makers,  that  judgment  was  rendered  at  a  particular  term, 
and  that  all  the  papers  in  the  cause  had  been  aostracted  from  his  office, 
a  sufficient  predicate  is  laid  for  the  introduction  of  secondary  evidence. 

5.  Where  a  principal  places  in  the  hands  of  his  surety  the  note  of  a  third 
person  as  an  indemnity  against  his  Hability,  and  the  surety,  after  sue- 
ing  tha  note  to  judgment,  without  the  consent  of  the  principal,  settles 
said  judgment  by  taking  from  the  defendant  therein  the  note  of  ano- 
ther person,  endorsed  by  him,  the  principal  is  a  competent  witness  for 
the  surety  in  a  suit  against  the  said  defendant  as  endorser  of  the  note 
so  assigned  by  him  in  discharge  of  said  judgment. 

6.  In  the  examination  of  a  witness  on  voir  dire,  it  is  permissible  for  him 
to  testify  as  to  the  contents  of  written  instruments  that  are  not  pro- 
duced. 

7.  Where  a  record  is  introduced  by  a  party  to  prove  a  particular  fact, 
the  opposite  party  is  not  entitled  to  avail  himself  of  it  as  proof  of  other 
facts,  for  wtiich  he  could  not  have  used  it  as  primary  evidence. 

8.  A  deposition,  taken  after  the  day  on  which  the  commission  is  return- 
able, is  properly  excluded  from  the  jury. 

9.  Where  a  record  is  composed  of  several  distinct  papers,  they  should 
be  attached,  that  the  court  may  be  enabled  to  see  that  the  clerk's  cer- 
tificate applies  to  all  of  them.  But  if  this  is  not  done,  would  it  not 
be  competent  to  establish  the  genuinentse  and  authenticity  of  the  trans- 
cript by  showing  that  it  is  a  sworn  or  examined  copy? — Quebe? 

Error  to  the  Circuit  Court  of  Talladega.  Tried  before  the 
Hon.  Nathan  Cook. 

This  was  a  suit  commenced  in  the  Circuit  Court  of  Talla- 
dega by  attachment  sued  out  at  the  instance  of  the  defendant 
against  the  plaintiff  in  error,  to  recover  the  amount  due  on  a 
promissory  note,  executed  by  John  and  William  Tidmore  to 
Herndon  and  Kelly,  and  endorsed  and  delivered  by  the  plain- 
tiflf  to  the  defendant  in  error.  A  plea  in  abatement  is  found 
in  the  record,  but  nothing  to  indicate  what  disposition  was 
made  of  it.  The  declaration  contains  seven  counts,  and  the 
defendant  below  demurred  to  the  second  and  sixth.  The  sec- 
ond, after  setting  out  the  note  and  endorsement,  the  recovery 
^^  judgment  against  the  makers,  the  return  of  no  property  on 
the  first  execution  issued,  and  a  levy  of  one  subsequently  sued 
out  on  certain  real  estate  as  the  property  of  said  John  Tid- 
more, and  the  discharge  of  the  defendant  in  bankruptcy,  avers, 
"  that  afterwards  the  said  John  Tidmore,  by  his  bill  of  com- 
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plaint  filed,  &c.  against  said  Herndon  and  Kelly,  and  James  A, 
Givens  (the  plaintiif,)  obtained  an  order,  &c.  enjoining  the  said 
parties  from  proceeding  to  execute  said  writ  oi  fieri  facias 
against  him;"  that  on  the  hearing,  said  injunction  was  by  de- 
cree of  the  chancellor,  made  perpetual ;  that  from  this  decree 
an  appeal  was  taken  to  the  Supreme  Court ;  that  after  the  dis- 
charge  of  said  defendant  in  bankruptcy,  and  whil:«t  the  said 
appegJ  was  pending  in  the  Supreme  Court,  the  said  defendant 
undercook  and  faithfully  promised  the  plaintiff,  that  if  plaintifT 
should  lose  said  case  in  the  Supreme  Court,  he  would  make 
it  good  to  him,  and  plaintiff  shoiild  lose  nothing  by  the  en- 
dorsement of  the  note ;  and  the  said  decree  of  the  chancellor 
was  subsequently  by  said  Supreme  Court  in  all  things  af- 
firmed, &c.  The  sixth  count  alleges,  that  on  the  —  day  of 
July  1842,  at  a  term  of  the  County  Court  of  Benton,  held  on 
the  second  Monday  of  said  month,  the  said  Edward  Herndon 
and  William  C.  Kelly  for  the  use  of  the  plaintiff  recovered  a 
judgment  against  John  and  William  Tidmore  for  ^1438,  their 
debt,  &c.,  "  and  said  plaintiff  says,  that  said  judgment  was  ren- 
dered on  a  note,  purporting  to  have  been  made  by  said  John 
and  William  Tidmore  before  that  time,  and  transferred  to 
plaintiff  by  the  said  Herndon  and  Kelly  for  a  valuable  consid- 
eration." The  remaining  averments  of  this  count  are  substan- 
tially the  same  as  those  of  the  second  count.  To  each  of  these 
counts  the  defendant  demurred,  but  the  court  overruled  his 
demurrers.  He  then,  after  proving  notice  at  the  appearance 
term  to  the  plaintiff  under  the  rule  to  produce  the  note  des- 
cribed in  the  several  counts  of  the  declaration,  and  that  it  had 
not  been  done,  moved  the  court  for  a  nonsuit.  The  plaintiff^ 
in  answer  to  the  motion,  swore  that  he  employed  William  H. 
Estill,  Esq.  of  Benton  county,  in  January  1842,  to  collect  the 
note,  and  delivered  it  to  him  for  that  purpose,  since  which 
time  he  had  not  seen  it,  although  he  had  made  diligent  search 
for  it,  and  proved  by  the  clerk  of  the  County  Court  of  Benton, 
that  judgment  on  the  note  was  rendered  in  said  court  at  its 
July  term  1842,  in  favor  of  Herndon  and  Kelly  for  the  use  of 
the  plaintiff,  that  he  had  not  seen  the  note  since  that  time,  and 
that  all  the  papers  in  the  case  had  been  abstracted  from  his  of- 
fice before  this  suit  was  commenced.  The  court  thereupon 
denied  the  motion  of  the  defendant.    The  proof  adduced  by 
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plaintiff  on  the  motion  for  a  nonsuit,  was  also  offered  on  the 
trial,  to  show  the  loss  of  the  note,  in  order  to  let  in  secondary 
evidence,  to  the  sufficiency  of  which  the  defendant  objected, 
but  the  court  overruled  the  objection,  and  allowed  the  contents 
of  the  note  to  be  proven.  The  plaintiff  introduced  as  a  wit- 
ness his  son,  James  A.  H.  Givens.  The  defendant  objected 
to  his  competency  on  the  ground  both  of  interest  and  public 
policy,  and  in  support  of  the  objection  caused  him  to  be  sworn 
on  his  voir  dire,  whereupon  he  stated  that  he  and  his  brother 
Edward  A.  Givens,  being  partners  in  trade  in  1839,  sold  goods 
to  the  defendant  to  the  amount  of  about  ^4000,  for  which  they 
took  his  note ;  that  at  that  time  tha  plaintiff  was  bound  as  se- 
curity for  them  in  bank  to  about  the  same  amount ;  that  they 
transferred  to  plaintiff  the  note  of  the  defendant  as  collateral 
security  against  his  said  bank  liability ;  that  plaintiff  sued  de- 
fendant and  recovered  judgment  against  him  on  said  note  in 
July  1841 ;  that  some  time  afterwards  he,  believing  that  he 
could  make  the  money  on  said  judgment,  applied  to  plaintiff 
for  the  control  of  it,  which  application  plaintiff  refused,  and 
told  him  that  he  should  never  look  to  him  to  pay  any  of  said 
bank  indebtedness :  that  the  defendant  afterwards  satisfied  said 
judgment  by  paying  a  part  of  it  in  money  and  transferring  the 
note  sued  on,  with  other  notes,  to  the  plaintiff;  that  this  ar- 
rangement between  the  plaintiff'  and  defendant  had  never  been 
ratified  by  the  witness,  but  on  the  contrary  was  opposed  by 
him  at  the  time ;  that  the  plaintiff  has  paid  nearly  all  the  bank 
debt ;  and  that  the  witness  has  not,  and  never  had  any  interest 
in  the  note  sued  on,  or  in  the  event  of  this  suit.  The  court 
overruled  the  objection  to  the  competency  of  the  witness,  and 
permitted  him  to  testify.  The  plaintiff  also  introduced  as  a 
witness,  Edward  A.  Givens,  who,  being  examined  on  voir  dire 
as  to  his  interest,  stated  substantially  what  was  stated  by  Jas. 
A.  H.  Givens,  with  some  additional  facts,  which  are  noticed 
in  the  opinion  of  the  court.  In  the  course  of  this  preliminary 
examination,  the  witness  stated  in  answer  to  a  question  pro- 
pounded to  him  by  the  defendant's  counsel,  that  he  had  exe- 
cuted two  deeds  of  trust  to  the  plaintiff  since  the  institution  of 
this  suit.  He  was  then  asked  to  state  the  consideration  of 
these  deeds,  but  the  plaintiff's  counsel  objected  to  his  answer- 
ing, because  the  deeds  were  not  produced,  nor  notice  given 
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to  produce  them,  and  the  court  sustained  the  objection  and  ex- 
cluded the  answer.  The  plaintiff  offered  in  evidence  the  trans- 
cript of  the  chancery  proceedings  in  the  case  referred  to  in 
the  second  and  sixth  counts  of  the  declaration,  so  far  only  as 
to  show  that  a  final  decree  was  therein  rendered  against  the 
plaintiff  and  defendant ;  the  defendant  objected,  but  the  court 
overruled  the  objection  and  suffered  it  to  go  to  the  jury.  The 
plaintiff  also  offered  to  read  in  evidence  the  deposition  of  Wil- 
liam Johnson,  to  which  the  defendant's  counsel  objected,  be- 
cause of  the  alleged  insufficiency  of  the  affidavit,  and  because 
the  deposition  was  taken  on  the  second  day  of  the  term  of  the 
court  to  which  the  commission  was  made  returnable.  The 
court  overruled  both  objections,  and  the  deposition  was  read. 
The  plaintiff  further  produced  as  evidence  a  transcript  of  the 
judgment  in  favor  of  Herndon  and  Kelly,  for  the  use  of  the 
plaintiff,  against  John  and  William  Tidmore,  and  ijt  connec- 
tion therewith  offered  to  read  a  copy  of  th«  execution  issued 
thereon,  which  was  partly  printed  and  partly  written,  the  writ- 
ten part  being  in  the  hand- writing  of  the  clerk,  and  which  bore 
the  endorsement  by  the  sheriff  of  ne  property.  This  copy 
execution  was  not  attached  to  the  transcript  of  the  judgment, 
but  was  forwarded  in  the  same  envelope  with  it.  The  defend- 
ant objected  to  the  copy  execution  being  read  to  the  jury,  be- 
cause it  was  not  properly  certified,  but  the  court  overruled  the 
objection  and  allowed  the  evidence.  The  defendant  offered 
to  introduce  as  evidence  the  entire  chancery  proceedings,  with 
every  matter  and  thhig  therein  contained,  but  the  plaintifi' 
objected  and  the  c6urt  sustained  him.  Numerous  charges  were 
asked  and  refused,  and  others  given ;  but  as  the  opinion  of  tlie 
court  does  not  embrace  any  question  raised  by  them,  it  is  un- 
necessary to  set  them  out.  To  the  various  rulfogs  of  the  court, 
the  defendant  excepted,  and  now  assigns  them  severally  as 
error. 

Rice  &  Morgan,  for  plaintiff  in  error : 

1.  The  defectiveness  of  the  2d  and  6th  counts,  as  well  as  of 
the  other  counts,  will  become  manifest  Ijy  reading  them  in 
connection  with  the  points  decided  in  the  following  cases :  Po- 
sey V.  Hair,  12  Ala.  567 ;  Main  v.  Town  of  Preston,  18  Conn. 
220;  7  Porter,  9;  Moore  v.  Coker,  2  ib.  347;  6  Ala.  171. 
22 
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2.  The  court  below  should  have  ordered^  a  nonsuit,  under 
the  8th  Rule  of  Practice.   Bell  &  Ciouch  v.  ]VIoore,.9  Ala.  823.. 

3.  The  evidence  of  the  loss  of  note  and  endorsement  was 
not  sufiicient  to  authorise  proof  of  contents,  by  secondary  evi- 
dence. Judson  V.  Eslava,  Minor's  R.  71 ;  Willis  v.McDoule, 
2  South.  501. 

4.  James  A.  H.  and  Edward  A..  Givens  were  incompetent 
witnesses  for  the  plaiiitiff  below.  Pr«witt  v.  Houston,  8  Ala. 
846 ;  Foster  v.  Nolin,  4  Missouri,.  18 ;  Carter  v.  Graves,.  6 
How.  (Miss.)  Rep.  9 ;  R,  R.  Road  v..  Johnson,  7  Watts  &  Ser, 
317. 

0.  Inasmuch  as  the  proceedings  of  the  Benton  Chancery 
Court  had  been  read  in  evidence  by  plaintiff  below,  the  de- 
fendant had  a  right  to  use  the  matters  therein  shown  as  evi- 
dence against  the  plaintiff..  Sowerwine  v..  Jones,  7  Gill  &  J.. 
335. 

6.  On  voir  dire  examinations,  it  is  not  necessary  to  produce 
writings ;  their  contents  may  be  proved  by  parol.  Phil.  Ev.. 
C.  &  H.  Notes,  260,  709, 1557. 

7.  The  deposition  of  Johnson  was  a  nullity,  because  it  was- 
taken  after  the  time  fixed  in  the  commission  for  taking  it  had 
expired.  Ulmer  v.  Austill,  9  Porter,  157 ;  Kirk  v.  Suttle,  6* 
Ala.  679;  8  Verm.  404. 

8^  The  printed ^./a.  admitted  in  evidence  was  not  authen- 
ticated in  any  legal  manner,,  nor  was  it  shown  to  be  an  exam- 
ined or  sworn  copy. 

9.  The  loss  of  the  note  and  endorsement,  prior  to  the  com- 
mencement of  the  suit,  is  a  bar  to  this  action,  unless  it  is  proved 
that  before  the  suit  was  commenced,^  the  plaintiff  made  the  af- 
fidavit required  by  the  statute  of  1828,  in  relation  tb  suits  on 
lost  instruments.  Posey  &  Coffee  v.  Br.  Bank  at  Decatur,  12 
Ala.  802. 

L.  E.  Parsons,  for  defendarat^ 

COLLIER,  C.  J. — ^We  think  the  demurrer  to  the  decHara- 
tion  was  rightfully  overruled.  Each  count  distinctly  alleges  a 
promise  to  pay  the  indebtedness  stated,  and  the  consideration 
set  out  in  them  is  altogether  sufficient  to  sustain  the  prcHnise, 
This  conclusion  is  so  obvious  from  the  mere  reading  of  the 
declaration,  that  we  do  not  deem  it  necessary  to  give  to  the 
counts  a  more  special  notice. 
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2.  The  act  of  1807  enacts,  that  "  no  freeholder  of  this  State 
shall  be  sued  out  of  the  county  of  his  permanent  residence, 
provided  the  same  be  within  this  State,  unless  it  be  in  the  ac- 
tions enumerated  in  the  last  section ;  nor  shall  any  person 
who  may  reside  in  this  State,  be  held  to  bail,  if  sued  out  of 
the  district  or  county  of  his  residence  and  freehold."     Clay's 
Dig.  342,  ^  163.     This  enactment  does  not  apply  to  suits  com- 
menced by  attachment,  but  only  to  those  instituted  in  the  or- 
dinary mode  of  process  against  the  person  of  the  defendant. 
The  attachment  is  an  extraordinary  remedy,  justified  by  the 
exigency  of  the  case,  and  supposes  that  the  seizure  of  the  de- 
fendant's property  by  the  initiatory  process  is  most  probably 
essential  to  the  recovery  of  the  plaintiff's  demand.     If  the  cre- 
ditor was  always  compelled  to  sue  it  out  in  the  county  in 
which  the  debtor  may  be  a  "  freeholder  "  and  have  a  "  perma- 
nent residence,"  it  would  sometimes  be  ineffectual,  and  the 
debt  might  be  lost.     Thus,  where  the  freehold  was  of  much 
less  value  than  the  amount  of  the  debt,  or  was  encumbered, 
and  the  creditor  might  meet  the  debtor  in  another  county  re- 
moving all  bis  personal  estate  beyond  the  limits  of  the  State : 
if  the  creditor  in  such  case  were  required  to  sue  his  attachment 
in  the  county  of  the  debtor's  residence,  before  it  could  be  le- 
vied, the  latter  might  transfer  his  property  to  another  jurisdic- 
tion.    We  cannot  think  the  Legislature  ever  contemplated  a 
restriction  of  the  remedy  by  the  act  cited.     This  conclusion  is 
indicated  not  only  by  the  liberal  extension  of  the  attachment 
law,  but  also  by  the  terras  of  the  act,  which  seem  to  refer  to 
process  against  the  defendant  himself,  and  not  against  his  es- 
tate.    If  the  latter  was  intended  to  be  embraced,  why  inhibit 
the  requisition  of  bail,  which  appropriately  applies  where  the 
defendant's  person  has  been  arrested?     Where  property  is 
seized  under  an  attachment  against  a  resident  debtor,  is  the 
defendant  entitled  to  have  his  property  restored,  unless  he  first 
executes  a  replevy  bond  conditioned  for  its  "  forthcoming  and 
delivery  to  the  proper  officer,"  to  satisfy  the  judgment  that  may 
be  rendered  against  him?    See  Clay's  Dig.  57,  §  11 ;  61,  §  33, 
We  content  ouselves  with  this  reference  to  the  statutes,  with- 
out stopping  to  answer  these  questions — having  already  said 
more  than  is  necessary,  a.s  the  plea  in  abatement  appears  from 
the  traiLscript  before  us  to  have  been  superseded  by  the  plea» 
in  bar. 
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3.  It  is  provided  by  the  eighth  rule  for  the  regulation  of 
"  practice  in  the  Circuit  and  County  Courts  "  that  "  when  the 
action  is  on  any  instrument  purporting  to  have  been  signed 
by  the  defendant,  and  within  the  time  prescribed  for  pleading, 
he  shall  give  notice  to  produce  it,  it  shall  within  one  day  there- 
after be  produced  for  his  inspection.  In  default  thereof,  a  non- 
suit may  be  entered,  unless  excuse  be  shown."  Clay's  Dig. 
610.  It  is  perfectly  clear,  that  the  sufficiency  of  the  excuse  for 
the  non-production  of  the  writing  must  be  determined  by  the 
court  in  which  the  requisition  shall  be  made.  The  excuse  is 
addressed  to  the  sound  discretion  of  that  court,  and  according 
to  all  analogy  its  decision  must  be  conclusive  and  uncontrol- 
lable by  the  appellate  tribunal. 

4.  We  think  the  preliminary  proof  of  the  loss  of  the  note 
was  sufficient  to  let  in  secondary  evidence  of  its  contents.—* 
The  plaintiff  stated  that  he  delivered  it  to  W.  H.  Estill,  an  at- 
torney at  laW)  for  collection,  in  January  1842,  and  had  not 
seen  it  since,  although  he  had  made  diligent  search  for  it.  The 
clerk  of  the  County  Court  of  Benton  testifies  that  a  judgment 
was  recovered  in  his  court  in  July  1842,  on  the  note  against 
the  Tidmores ;  that  he  had  not  seen  it  since  that  time ;  and 
that  it  was  lost  or  mislaid  before  the  present  action  was  insti- 
tuted. It  was  also  shown  that  none  of  the  papers  connected 
with  the  suit  against  the  Tidmores  were  in  the  files  of  the 
County  Court.  Whenever  a  judgment  is  rendered  in  an  ac- 
tion founded  upon  a  note  or  other  writings  the  usual  and  cor- 
rect practice  is  to  file  the  writing  with  the  papers  in  the  cause, 
there  to  remain,  unless  the  court  shall  make  an  order  for  its 
withdrawal,  which  order  is  always  readily  granted  where  it 
is  necessary  to  the  prosecution  or  defence  of  a  parly's  rights. 
It  must  be  presumed  in  the  absence  of  opposing  proof,  that  the 
note  was  left  by  Mr.  Estill  with  the  papers ;  and  there  being 
no  evMence  to  show  its  withdrawal,  the  fair  inference  is,  that 
it  has  been  lost  or  mislaidv 

5.  J.  A.  H.  Givens  had  no  such  interest  in  the  result  of  this 
suit  £is  disqualified  him  as  a  witness.  Though  he  may  with 
his  co-partner  have  been  the  primary  debtor,  and  the  plaintiff 
their  endorser,  yet  when  the  plaintiff  accepted  of  the  defendant 
some  money  and  other  securities  in  payment  of  the  judgment 
he  recovered  against  the  defendant,  upon  the  note  which  J.  A. 
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H.  Givens  &c  Co.  transferred  to  him  as  collateral  security  for 
his  endorsement,  he  adopted  the  note  and  judgment  as  his 
own  and  discharged  the  Messrs.  Givens  from  all  obligation  to 
reimburse  him  his  payments  to  the  bank.  Cocke  v.  Chaney, 
adm'r,  14  Ala.  65.  The  fact  that  the  witness  may  still  have 
continued  a  debtor  to  the  bank  can  make  no  difference ;  for 
he  would  still  be  chargeable  with  that  indebtedness,  whether 
the  plaintiff  succeeds  in  the  present  suit  or  not ;  his  liability 
cannot  be  affected  by  the  success  of  the  plaintiff;  and  even  if 
the  plaintiff  fail*  to  recover,  he  is  bound  to  save  the  witness 
harmless.  The  witness  then  has  no  interest  which  the  law 
wiU  recognise,  and  the  objection  went  to  his  credit. 

6.  The  objections  to  the  competency  of  J.  A.  H.  Givens 
were  also  made  to  the  examination  of  E.  A.  Givens.  In  ad- 
dition, the  latter  stated  that  the  plaintiff,  his  father,  about  six 
months  previous  to  the  institution  of  this  suit,  gave  him  one  of 
the  notes  he  had  received  from  the  defendant,  in  settling  the 
judgment  against  him,  which  note  the  defendant  had  paid  wit- 
ness :  FurtJier,  the  witness  was  a  member  of  the  firm  of  J.  A. 
H.  Givens  &  Co.,  and  if  the  plaintiff  should  fail  in  this  action, 
he  should  feel  "  honorably  bound  to  pay  him."  All  this  dis- 
covers no  disqualifying  interest.  But  while  the  examination 
was  progressing  on  the  voir  dire,  the  defendant  asked  the  wit- 
ness if  he  had  not  executed  two  deeds  of  trust  to  the  plaintiff 
since  the  present  action,  which  being  answered  in  the  affirm- 
ative, he  then  asked  the  witness  to  state  the  consideration  of 
the  deeds.  This  latter  inquiry  was  objected  to,  because  the 
deeds  were  not  produced,  nor  notice  given  to  produce  them, 
and  the  objection  was  sustained.  In  refusing  to  permit  the 
question  to  be  answered,  we  think  the  Circuit  Court  erred.  It 
has  been  so  often  decided  as  to  have  become  a  settled  princi- 
ple, that  a  wttness  may  be  examined  on  his  voir  dire  as  to  the 
contents  of  writings  not  produced.  2  Phil.  Ev.,  C.  &  H.  notes, 
260,  709-10 :  3  ib.  1557.  The  question  being  adjudged  inad- 
missible, without  requiring  the  defendant  to  state  what  parti- 
cular facts  he  proposed  to  elicit,  it  must  be  understood,  that 
the  decision  was  rested  on  the  ground  that  parol  evidence  of 
the  contents  of  the  deeds  was  inadmissible  under  the  circum- 
stances, and  it  will  be  intended  that  he  may  have  been  preju- 
diced.    Duffee  v.  Pennington,  use,  &c.,  1  Ala.  506. 
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7.  The  record  of  the  cause  in  chancery,  at  the  suit  of  one  of 
the  Tidmores  to  enjoin  the  judgment  at  law  against  him,  was 
clearly  admissible  for  the  purpose  of  showing  a  final  decree 
had  been  rendered  adverse  to  the  plaintiff.  One  (at  least)  of 
the  counts  of  the  declaration  alleged  a  promise  to  pay  the 
plaintiff,  if  that  judgment  should  prove  unavailing ;  and  to  the 
extent  for  which  it  was  offered  the  record  was  altogether  per- 
tinent. The  defendant  might  show  that  it  did  not  establish 
the  facts  assumed ;  but  the  plaintiffs  having  used  the  record 
for  a  legitimate  purpose,  did  not  entitle  the  defendant  to  avail 
himself  of  it,  as  proof  of  facts  of  which  it  would  not  have  been 
primary  evidence  for  him. 

8.  The  affidavit  that  W.  Johnson  is  "  a  material  witness," 
and  "  by  reason  of  bodily  infirmity  is  incapable  of  attending  to 
give  his  testimony  in  court,"  is  a  sufficient  compliance  with 
the  statute  to  have  authorised  a  commission  to  issue  to  take 
his  deposition.  Clay's  Dig.  164,  §  1.  But  the  objection  that 
the  deposition  was  not  taken  until  the  day  after  the  commis- 
sion, according  to  its  terms,  was  returnable,  must  be  sustained. 
See  Ulmer  v.  Austill,  9  Port.  157.  The  commission  was  the 
warrant  to  the  parties  to  whom  it  was  addressed  to  take  the 
deposition  of  the  witness ;  the  authority  it  confered  had  ex- 
pired previous  to  its  execution ;  and  therefore  the  deposition, 
the  regularity  of  which  depended  upon  the  vitality  of  the  com- 
mission, was  properly  excluded. 

9.  When  a  record  is  proved  by  the  certificate  of  the  clerk  of 
the  court,  who  is  its  proper  custodian,  that  it  "  is  a  true  and 
perfect  transcript,  &c."  If  it  is  composed  of  several  distinct 
papers,  they  should  be  attached,  that  the  court  may  see  that 
the  certificate  applies  to  all  of  them,  or  perhaps  the  certificate 
will  not  be  sufficient  to  impart  verity  to  all  the  detached  pa- 
pers. But  perhaps  it  would  be  competent  to  establish  the 
genuineness  and  authenticity  of  the  transcript  by  showing  that 
it  was  a  sworn  or  examined  copy.  These  remarks  will  be 
sufficient  to  indicate  the  proper  mode  of  authenticating  the 
judgment  and  execution  in  the  suit  at  law  against  the  Tid- 
mores if  the  plaintiff  shall  desire  to  avail  himself  of  them  on  a 
future  trial. 

Having  shown  that  there  is  error  in  the  ruling  of  the 
Circuit  Court  in  the  rejection  and  admission  of  the  evidence, 
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•we  will  not  stop  to  consider  the  charges.  The  questions  of 
law  presented  by  them  have  been  often  adjudicated  by  this 
court,  and  if  our  decisions  are  observed,  there  will  be  no  room 
for  rnisapprehensioH.  Kennon  v.  McRea,  7  Port.  Rep.  175 ; 
Kenan  v.  Holloway,  16  Ala.  Rep.  56 ;  Bearing  v.  Moffitt,  6 
Ala.  Rep.  776 ;  Garnett,  ads,  Jordan,  3  Ala.  Rep.  610 ;  Milton 
V.  DeYampert,  ib.  648 ;  Br.  Bank  at  Mobile  v,  Tillman,  12 
Ala.  Rep.  214  ;  Posey  &  Coffee  v.  Br.  Bank  at  Decatur,  ib. 
•802,  and  other  cases. 

For  the  errors  we  have  shown,  the  judgment  is  reversed, 
aad  the  cause  remanded. 

Chilton,  J,,  not  sitting. 


COLE,  Adm'r.,  vs.  CONOLLY, 

1.  A  plaintiff  in  detinue,  whose  title  to  the  property  sued  for  is  legally 
divested  before  the  trial  of  the  cause,  can  recover  nothing  beyond  his 
damages  for  its  detention  to  the  tinae  of  such  divestiture,  and  the  costs 
of  the  suit. 

•2.  A  judgment  or  decree  of  a  court,  having  jurisdiction  of  the  parties, 
and  the  subject  matter,  however  erroneous,  until  reversed  or  annulled, 
is  binding  upon  them  as  to  every  question  directly  decided. 

5.  Where  one,  in  possersion  of  the  property  of  a  third  person,  surren- 
ders it  in  obedience  to  the  mandate  of  a  court  of  competent  jurisdic- 
tion, issued  in  a  proceeding  to  which  such  third  person  is  a  party,  it  is  a 
full  defence  to  a  suit  brought  against  him  by  the  latter  for  the  recovery 
of  the  property. 

Error  to  the  Circuit  Court  of  Dallas.  Tried  before  the 
Hon.  Nathan  Cook. 

The  facts  of  this  case  appear  fully  in  the  opinion  of  the 
Court 

Oeorge  W.  Gayle  &  Judge,  for  plaintiff: 

The  verdict  is  erroneous :  Ist,  in  not  assessing  the  value  of  the 
slaves,  or  any  of  them — Bell  v.  Pharr,  7  Ala.  807.  2d.  In  not 
allowing  damages  for  the  detention  up  to  the  trial — Carroll  v. 
Pathkiller,  3  Porter,  280.    3d.  In  not  finding  for  the  plaintiff 
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for  the  slaves — he  having  title,  according  to  the  special  verdict, 
at  the  commmcement  of  the  suit, — Bettis,  adm'r  v.  Taylor,  8 
Porter,  564;  Bell  v.  Pharr,  et  al,  7  Ala.  807.  Also,  if  Coles' 
title  was  divested,  in  a  week  after  suit  was  brougJU,  as  found 
by  the,  jury,  the  verdict  should  have  been  for  the  slaves.  Oden 
V.  Stubblefield,  2  Ala.  684 

2.  The  judgment  is  erroneous : — 1st,  It  should  have  been 
for  the  slaves,  or  their  alternate  value,  when  it  is  for  neither. 
Brown  v.  Brown,  5  Ala.  508. — 2d,  A  venire  de  novo  should 
have  been  awarded;     1  Ala.  52. 

3.  The  court  below  erred — 1st,  In  permitting  the  record 
from  the  U.  S.  Court  to  go  to  the  jury.  2d,  Cole  was  neither 
a  party  or  privy  to  any  of  the  proceedings  evidenced  by  it. 
Blann  v.  Chambless,  9  Porter,  412. — 3d,  It  was  irrelevant  for 
the  two  purposes  for  which  it  was  introduced,  viz:  First,  it 
could  not  show  that  Coles'  title  was  divested  by  the  seizure 
under  the  attachment,  as  detinue  involves  the  title  at  the  time  of 
suit  brougM.  Bettis  adm'r  v.  Taylor,  8  Porter,  564 — a  legal 
dispossession  to  protect  a  defendant  in  detinue  must  be  before 
suit  brought,  if  any  will.  Caldwell  v.  Ford,  Riley's  Rep.  277 ; 
Kershaw  v.  Boyd,  1  Brev.  Rep.  301 ;  Lowry  v.  Houston,  3 
Howard's  (Miss.)  Rep.  304 ;  Lynch  v.  Thomas,  3  Leigh's  Rep. 
642 ;  Burnley  v.  Lambert,  1  Wash.  Rep.  308.  A  dispossession 
afterwards,  cannot  protect  him,  or  "  the  death  or  destruction 
of  the  chattel  sued  for,"  would  do  so.  Bettis  adm'r  v.  Taylor,  8 
Porter,  564;  Bell  v.  Pharr,  et  al.  7  Ala.  807;  White  v.  Ross, 
5  Stew.  &  Port.  132 ;  Carroll  v.  Early,  4  Bibb,  270 ;  Gentry  v. 
Barnett,  6  Monroe,  115 ;  Merrett  v.  Merrett,  Martin's  (N.  C.) 
Rep.  18  ;  Skipper  v.  Hargrave,  ib.  74.  Secondly,  It  could  not 
show  title  legally  in  a  third  person,  or .  Borland's  morgagee, 
because  the  original  mortgage  is  not  produced,  nor  its  absence 
accounted  for,  and  because  when  the  morgagor  has  possession 
the  legal  title  (except  between  the  mortgagor  and  mortgagee) 
remains  in  the  mortgagor.  Morrison  v.  Gardner.  12  Ala.  547. 
Thirdly,  It  was  irrelevant  again,  because  it  produces  a  con- 
flict of  jurisdiction  between  the  State  and  Federal  Courts. 
Detinue  is  a  proceeding  in  rem,  and  this  suit  was  brought 
before  the  attachment  issued  from  the  U.  S.  Court.  That  it  is 
di  proceeding  in  rem,  see  Clay's  Dig.  208  §  37 ;  Lindsey  v.  Per- 
ry, 1  Ala.  203;  4  Am.  Com.  Law,  324-^;  3  Ala.  747;  7  Ala. 
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812.  The  plaintiff's  right  to  elect  to  take  the  property  sued 
for,  or  its  value,  gives  him  a  lien  upon  the  property  at  the  com- 
mencement of  his  suit.  The  lien  of  the  plaintiff  attaching  at 
the  commencement  of  the  suit  in  detinne,  cannot  be  divested 
except  by  a  paramount  lien :  Rives  &  Owen  v.  Wilborne,  6 
Ala.  45 :  Kemp,  et  al.  v.  Porter,  7  Ala.  138,  53 ;  Hogan  v.  Lu- 
cas, 10  Peters'  Rep.  400.  Conoly  should  have  filed  a  bill  of 
interpleader  and  enjoined  the  Marshal :  1  Kent's  Com.  410 : 
Brown  v.  Ogden,  6  Halst.  370 ;  Slocum  v.  Maberry,  3  Wheat. 
2;  7  Martin's  (La.)  Rep.  416. 

Evans  &  Hunter,  for  defendant : 

1.  The  judgment  of  a  court  having  jurisdiction  of  the  sub- 
ject matter,  is  conclusive,  between  parties  and  privies  until 
reversed.  1  Greenl.  Ev.  §  522 ;  ib.  §  550,  §  531 ;  Warbuton 
V.  Aiken,  1  McLean's  Rep.  460 ;  Swaggart  v.  Harber,  4  Scam- 
mon,  364;  Lagrange  v.  Ward,  11  Ohio  Rep.  257;  Wyman  v. 
Campbell,  6  Porter,  219 ;  Gregnon's  lessee  v.  Astor,  2  How. 
(U.  S.)  Rep.  319;  Crawford  v.  Simonton,  7  Porter,  110;  El- 
liot et  al.  V.  Pearsall,  et  al.  1  Peters,  340 ;  Thompson  v.  Tol- 
mei,  et  al.  2  Peters,  163,  169.  And  this  will  be  the  effect,  not- 
withstanding the  record  may  abound  with  irregularities,  which 
would  authorise  the  reversal  of  the  judgment  by  a  revising 
court.  10  Peters  449 ;  Wyman  v.  Campbell,  6  Porter,  219 ; 
Williams,  et  al.  v.  Armroyd,  et  al.  7  Cranch,  423 ;  Ex  parte 
Watkins,  3  Peters,  193 ;  Skillems'  ex'rs  v.  Mays  ex'rs,  6  Cranch, 
267 ;  U.  States  v.  Nourse,  9  Peters  8 ;  Swiggart  v.  Harber,  4 
Scammon,  364.  The  record  is  absolute  verity,  to  contradict 
which  there  can  be  no  averment  or  evidence;  the  court  having 
power  to  make  the  decree,  it  can  be  impeached  only  by  fraud 
in  the  party  who  obtains  it.  Per  Mr.  Justice  Baldwin  in 
Gregnon's  lessee  v.  Astor,  3  Howard  340 — as  to  jurisdiction 
vide  same  case,  341 ;  6  Peters,  729,  and  the  other  authorities 
cited  in  other  parts  of  the  brief. 

2.  Independent  however,  of  the  decree,  which  we  maintain 
is  of  itself  conclusive  upon  the  plaintiff  Cole,  we  can  well  rest 
our  defence  confidently  upon  the  writ  of  attachment  and  sei- 
zure, issued  out  of  the  court  of  the  U.  States,  and  under  which 
the  slaves  were  taken  from  the  possession  of  the  defendant. 
It  was  regular  on  its  face — it  commanded  the  seizure  of  the 
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specific  property ;  it  was  a  full  justification  to  the  Marshal  in 
seizing  the  slaves,  and  could  not  be  resisted  by  the  defendant, 
except  by  force,  which  the  law  neither  required  or  permitted. 
The  Governor  v.  Gibson,  14  Ala.  326.  The  effect  of  the  sei- 
zure was  to  place  the  property  seized  under  and  within  the 
jurisdiction  of  the  Circuit  Court  of  the  United  States,  and  is 
binding,  whether  there  has  been  personal  service  or  not. 
Story's  Confl.  Laws,  462-3 ;  ib.  496 ;  ib.  440-41 ;  Barrow  v. 
West,  23  Picker.  Rep.  270 ;  Holmes  v.  Remson,  20  Johns. 
229 ;  1  Kent's  Com.  410.  The  defendant  here,  cannot  be  re- 
sponsible for  the  subsequent  irregularities  (if  any)  in  the  pro- 
ceedings of  the  U.  S.  Court. 

3.  A  defendant  in  detinue  may  show  that  he  was  dispos- 
sessed by  legal  process  after  suit  was  brought.  Lynch  v.  Tho- 
mas, 3  Leigh's  Rep.  682;  The  Gov.  v.  Gibson,  14  Ala.  326. 

4.  Judgment  may  be  for  damages  without  recovery  of  the 
chattel.  Bethea  v.  McClennon,  1  Ired.  523 ;  2  Bacon's  Abr. 
316 ;  Steph.  Com.  1313.  * 

CHILTON,  J. — This  was  an  action  of  detinue  brought  by 
the  plaintiff  in  error  against  the  defendant,  to  recover  sundry 
slaves  named  in  the  pleadings.  Upon  the  trial,  the  defendant 
pleaded  non  delinet,  with  leave  to  give  in  evidence  any  special 
matter  which  could  be  specially  pleaded,  either  puis  darrien 
mnlinuance  or  otherwise,  with  like  leave  to  the  plaintiff  in  re- 
spect to  his  replication. 

The  jury  returned  into  court  a  special  verdict,  by  which 
they  certify  that  at  the  time  the  action  was  commenced  by  the 
plaintiff,  he,  the  said  plaintiff,  had  the  title  to  the  slaves  sued 
for,  and  the  right  to  recover  the  same,  but  that  about  one  week 
after  the  suit  was  instituted,  the  plaintiff's  title  was  divested 
under,  and  by  virtue  of  proceedings  had  in  the  United  States 
Circuit  Court  sitting  at  Mobile.  They  further  find,  under  the 
charge  of  the  court,  that  the  defendant  unlawfully  detained 
said  slaves  from  the  plaintiff,  for  the  space  of  one  week,  and 
assess  the  damage,  by  reason  of  such  detention,  to  the  sum  of 
twenty-five  dollars ;  and  upon  this  verdict,  the  court  gave  judg- 
ment for  the  plaintiff  for  the  damages  so  assessed. 

From  a  bill  of  exceptions,  it  appears  that  the  plaintiff  show- 
ed that  he  was  the  administrator  of  Abram  Borland,  deceased, 
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and  that  the  said  Abram  was  the  owner  of  the  slaves,  and  had 
them  in  possession  at  the  time  of  his  death,  which  happened 
in  November  1845.  Having  also  proved  the  value  of  each 
slave,  the  possession  of  the  defendant,  and  a  demand  for  them 
before  the  bringing  of  the  suit,  the  plaintiff  rested. 

The  defendant  then  proved  that  after  the  death  of  Borland, 
tjne  Magee,  acting  as  deputy  Marshal  for  the  Southern  Dis- 
trict of  Alabama,  took  said  slaves  from  the  plantation  of  Bor- 
land and  left  them  with  the  defendant,  as  the  sheriff  and  jailer 
of  Dallas  county,  to  be  kept  for  him ;  and  that  while  said  slaves 
were  thus  in  the  defendant's  possession,  this  action  was  brought 
to  recover  the  same.  The  slaves  having  remained  a  week  in 
the  defendant's  possession  after  the  commencement  of  this  suit, 
were  taken  from  him  by  Robert  L.  Crawford,  then  deputy 
Marshal  of  the  United  States  for  the  Southern  District  of  Ala- 
bama, and  conveyed  to  the  city  of  Mobile. 

The  defendant  then  read  in  evidence  a  transcript  from  the 
records  of  the  Circuit  Court  of  the  U.  Ssates  for  the  5th  cir- 
cuit, from  which  it  appears  that  on  the  9th  May  1846,  the  Bank 
of  the  State  of  Georgia,  filed  a  supplemental  and  bill  of  re- 
view against  the  Bank  of  Darien,  John  H.  Walker  and  Anne, 
his  wife,  Lafayette  Borland,  Kenan  Borland,  John  M.  Cole 
and  John  F.  Conolly,  who  are  citizens  of  the  State  of  Alaba- 
ma, charging  among  other  things,  that  on  the  26th  July  1822, 
the  said  Abram  Borland,  made  his  certain  deed  of  mortgage 
embracing  theproperty  in  controversy  in  this  suit,  to  the  plain- 
tiff to  secure  certain  debts  then  due  said  plaintiff  of  ^17,664 : 
That  in  the  lifetime  of  said  Abram  Borland,  proceedings  were 
commenced  against  him  in  said  Circuit  Court  for  a  foreclo- 
sure of  said  mortgage,  upon  which  at  the  December  term, 
1842,  the  said  debt  was  ascertained,  but  the  court  failed  to 
make  a  decree  for  a  sale  of  said  property.  The  bill  then 
avers  the  death  of  Borland,  leaving  Anne,  the  wife  of  Walker, 
Kenan  and  Lafayette  Borland,  his  heirs  at  law,  having  made 
a  will,  appointing  John  A.  Walker  his  executor :  That  a  bill 
of  revivor  was  filed  against  the  heirs  and  executor  and  the 
Bank  of  Darien,  which  had  also  taken  a  mortgage  Avith  notice 
of  plaintiff's  mortgage,  and  a  final  decree  was  afterwards  ren- 
dered, by  which  the  debt  of  the  plaintiff  was  ascertained  to 
have  been  at  that  time  $18,570  24,  and  the  debt  due  the  Bank 
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of  Dzirien  $9,147  84,  and  an  order  of  sale  was  made — first, 
that  the  slaves  be  sold,  and  secondly,  for  the  sale  of  the  lands, 
Sec.  That  said  bill  of  revivor  was  filed  under  the  mistaken 
impression  that  Walker  had  obtained  letters  testamentary  up- 
on the  estate  of  Borland,  but  complaint  had  since  learned  that 
letters  of  administration  had  been  granted  to  the  defendant 
Cole :  That  defendant,  Conolly,  sets  up  claim  to  indemnity 
before  he  will  surrender  the  slaves,  &c.  The  bill  prays  for  an 
order  to  the  Marshal  to  seize  the  slaves  upon  the  ground  that 
they  are  unsafe  in  Conolly's  possession,  and  that  they  be  sold 
in  satisfaction  of  the  mortgage  in  obedience  to  the  order  of 
the  court,  &e. 

The  subpoenea  appears  to  have  been  executed  on  all  the 
defendants  except  Cole,  the  plaintiff  in  this  suit.  The  Judge 
of  the  District  Court  made  a  Jiaf,  that  upon  the  complainant 
entering  into  bond,  &c.,  the  Marshal  should  be  commanded  to 
seize  the  slaves  and  secure  them  so  as  to  abide  the  final  de- 
cree. Afterwards,  they  were  ordered  to  be  sold,  the  Marshal 
having  on  the  11th  May  1846,  taken  the  slaves  into  his  custo- 
dy, by  virtue  of  an  order  commanding  him  to  do  so,  issuing 
from  the  said  court  by  virtue  of  the  fiat  above  mentioned,  on 
the  9th  day  of  May  1846.  The  slaves  were  sold  the  27th 
June  '46  by  the  Marshal,  and  the  proceeds  broght  into  court. 
The  bill  was  taken  for  confessed  as  against  all  the  defendants, 
and  the  cause  heard  ex  parte,  and  a  decree  rendered,  appro- 
priating the  fund  in  satisfaction  of  the  mortgage  debt.  There 
was  no  evidence,  that  when  Magee  seized  the  slaves,  he  had 
any  warrant  for  so  doing. 

The  plaintiff  objected  to  the  introduction  of  this  record  from 
the  Circuit  Court,  but  his  objection  was  overruled,  and  he  ex- 
cepted. The  proof  tended  to  show  that  the  slaves  sued  for, 
were  taken  from  Conolly's  possession  by  the  Marshal,  in  vir- 
ture  of  the  writ  of  attachment  above  mentioned.  There  being 
no  evidence  offered  to  impeach  in  any  way  the  proceedings 
evidenced  by  the  transcript,  the  court  charged  the  jury,  that 
the  said  record  and  the  facts  disclosed  therein,  were  prima 
facie  a  protection  to  said  defendant  from  the  time  the  slaves 
were  taken  from  him  by  the  deputy  Marshal,  provided  they 
were  satified  from  the  proof  in  the  cause,  that  the  slaves  were 
actually  taken  by  said  Marshal  as  stated  in  said  record,  and 
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that  the  slaves  so  taken  were  the  same  now  sued  for,  and  the 
said  John  Cole  mentioned  in  the  record  is  the  same  who  now 
sues  as  plaintiff,  but  that  although  the  seizure  under  such  cir- 
cumstances would  protect  the  defendant  from  the  time  it  was 
made,  he  would  be  liable  for  the  time  he  held  them  before 
they  were  seized.  The  plaintiff  asked  the  court  to  charge  the 
jury,  that  if  the  proceedings  and  suit  in  said  record  set  forth, 
were  commenced  after  the  institution  of  this  suit,  the  said  pro- 
ceedings will  constitute  no  defence  for  the  defendant  in  this 
action,  under  his  plea  puis  darrien  continimnce^  nothwithstand- 
ing  said  record  be  unimpeached  by  extraneous  evidence,  and 
the  facts  be  as  therein  stated,  and  they  be  satisfied  of  the  iden- 
tity of  the  slaves  and  the  parties  therein  named  with  the  par- 
ties to  this  suit,  and  the  slaves  now  sued  for. 

The  piaintift'  also  asked  for  the  further  charge,  to  wit,  that 
the  record  of  the  suit  in  the  Circuit  Court  did  not  show  that 
the  plaintiff  ColC)  had  been  notified  or  served  with  process, 
and  for  this  reason,  the  proceedings  evidenced  by  the  record 
w^ere  void  as  to  him>  and  could  not  in  any  way  affect  or  pre- 
judice his  rights ;  which  charges  the  Circuit  Court  refused  to 
give,  and  the  plaintiff  now  assigns  these  several  matters  for 
error. 

The  main  question,  and  indeed  the  only  one,  which  it  is 
necessary  to  notice  in  this  case,  is  whether  the  record  of  the 
proceedings  and  decree  had  in  the  Circuit  Court  of  the  United 
States,  constitutes  a  justification  for  the  defendant  in  surren- 
dering the  slaves  in  controversy  to  the  Marshal,  and  whether 
he  can  avail  himself  of  such  defence  in  this  action.  For  it  is 
very  clear  that  if  the  seizure  by  the  Majshal  of  the  slaves  in 
suit,  amounts  to  a  divesliure  of  the  plaintiff's  title,  he  should 
not  be  permitted  to  recover  damages  for  the  detention  of  the 
slaves  after  that  period,  nor  is  he  entitled  to  a  judgment  for 
the  slaves  themselves.  It  is  ceartainly  true  that  this  court  has 
uniformly  decided,  that  the  defendant  is  not  penuitted  to  show 
the  death  or  destruction  of  the  chattel,  pending  the  suit,  in  or- 
der to  avoid  a  recovery ;  but  these  decisions  must  be  limited 
to  the  principle  decided  by  them,  and  do  not  apply  \f>  cases, 
where  the  right  of  the  property  which  the  plaiqtifF  had  at  the 
time  of  the  institution  of  the  suit  ceases  pending  the  contro- 
versy, and  the  property  has  been  delivered  over  to  the  true 
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owner  before  the  trial.  For  example — if  A,  hires  a  slave  from 
B,  for  the  space  of  one  year,  and  C,  pending  the  term,  obtains 
the  possession  of  the  slave,  and  unlawfully  detains  him,  and 
A  brings  his  action  of  detinue,  but  before  the  trial,  the  year 
expires,  and  the  slave  is  delivered  up  by  C  to  B,  the  owner  : 
in  such  case,  the  plaintiff  not  being  entitled  to  the  slave,  at 
the  time  of  trial,  can  have  no  judgment  for  his  recovery,  but 
is  entitled  to  the  damage,  which  he  has  sustained  by  reason  of 
the  unlawful  detention. 

By  the  rules  of  pleading,  before  the  passage  of  our  recent 
statute  upon  the  subject,  the  defendant  must  have  availed  him- 
self of  this  matter  by  pleapuis  da/rrien  continuance,  which  must  al- 
so have  been  accompanied  with  the  cost,  and  the  tender  of  such 
damages  as  had  accrued  up  to  the  time  of  filing  the  plea,  and 
which  amounted  to  a  waiver  of  the  pleas  previously  relied 
upon. 

When  it  is  said  that  the  unlawful  detainer  at  the  time  the 
suit  is  brought  is  the  gist  of  this  action,  it  must  not  be  under- 
stood as  asserting  that  nothing  happening  after  suit  brought 
can  affect  the  plaintiff's  right  to  recover  the  specific  property 
ox  its  value.  The  mortgagee  after  default,  is  entitled  to  re- 
cover the  property,  but  if  after  suit  brough*;  the  mortgagor 
shall  fully  pay  off  and  discharge  the  mortgage  debt,  it  would 
hardly  be  contended  that  the  payment  would  not  amount  to 
an  answer  to  the  suit,  except  as  to  the  cost.  So  if  the  proper- 
ty has  been  restored  to  the  plaintiff  pending  the  action,  he 
would  be  entitled  to  his  damages  and  cost  only. 

The  doctrine  that  the  defendant  shall  only  be  liable  in  dam- 
ages for  the  time  that  he  unlawfully  detains  the  slaves,  and 
may  plead  a  surrender  puis  darrien  countinuance,  was  fully 
asserted  by  the  court  of  North  Carolina,  in  Bethea  v.  McClen- 
non,  1  Iredell,  523;  see  also  Penny  v.  Davis,  3  B.Monroe,  313, 
and  Glascock  v.  Hays,  4  Dana,  58-61.  It  is  evident  that  the 
defendant  would,  upon  the  payment  of  the  recovery,  if  it 
should  be  for  the  alternate  value  of  the  property,  only  be  en- 
titled to  the  interest  which  the  plaintiff  had  in  the  slaves,  at 
the  time  of  the  trial,  for  I  understand  the  legal  rule,  solutio 
pretii  emptionis  loco  Iiabdur,  applies  as  well  in  the  action  of  det- 
inue as  trover  or  trespass.  If  then  the  plaintiff  in  this  case 
only  had  a  right  to  the  slaves  in  controversy  for  one  week. 
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while  the  defendant  had  them  in  possession,  there  is  no  rule 
of  law,  as  there  is  certainly  no  principle  of  justice,  which  would 
authorise  a  recovery  for  damages  up  to  tlie  time  of  trial,  or 
for  the  value  of  the  slaves.  We  conclude  therefore,  that  if  at 
the  time  of  trial,  the  title  was  not  in  the  plaintiff,  be  could  not 
have  judgment  for  the  slaves,  and  consequently  there  was  no 
error,  upon  this  hypothesis  in  the  rendering  of  the  judgment 
by  the  court  for  the  damage  only.  The  defendant  may  show 
title  in  a  third  person  at  the  time  of  instituting  the  suit  in  bar 
of  the  action,  or  that  the  plaintiff's  title  ceased,  pending  the 
action,  in  bar  of  the  further  prosecution  of  the  suit,  except  as 
to  the  cost  and  damages.     Dozier  v.  Joice,  8  Port.  Rep.  303. 

We  then  turn  to  the  main  and  only  question  of  difficulty  in 
the  cause — ^the  legal  effect  of  the  record  which  was  read  in 
evidence. 

The  plaintiff  made  out  3.  prima  fade  case,  by  proving  that  he 
had  title  at  the  time  the  action  was  brought,  and  that  the  de- 
fendant was  then  in  possession  of  the  slaves  sued  for.  He 
thus  cast  upon  the  defendant,  in  order  to  defeat  the  action,  the 
necessity  of  showing  that  he  had  been  deprived  of  the  proper- 
ty by  due  course  of  law. 

The  defendant  insists  that  the  record,  showing  the  seizure 
of  the  slaves  by  the  Marshal,  their  sale  and  the  ultimate  ap- 
propriation of  the  money  arising  therefrom  to  the  satisfaction 
of  the  mortgage  debt,  which  constituted  a  lien  upon  said  pro- 
perty, is  enough  to  exonerate  him  from  liability.  On  the  other 
hand  it  is  contended  by  Cole,  that  he  was  no  party  to  the  pro- 
ceedings under  which  the  property  was  sold;  or  rather,  that 
he  was  never  served  with  process  to  appear  upon  said  trial, 
and  consequently  the  judgment  should  not  be  binding  against 
him. 

It  will  be  borne  in  mind,  that  no  effort  was  made  on  the 
part  of  the  plaintiff  to  impeach  the  judgment  in  any  way,  so 
that  the  question  is  not  whether  the  record  is  conclusive  upon 
tlie  supposed  rights  of  the  plaintifl",  but  whether  prima  facie,  it 
operated  a  divestiture  of  title,  and  thus  relieved  the  defendant 
from  his  liability  for  failing  to  deliver  the  slaves. 

We  have  examined  with  care  such  authorities  as  have  fal- 
len within  our  reach,  most  of  which  are  collected  and  com- 
mented upon  in  3  Phil.  Ev.  903-915,  note  637,  and  which 
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were  reviewed  at  some  length  in  Wyman,  et  al.  v.  Campbell, 
et  aL,  6  Porter's  Rep.  219,  and  have  attained  the  conclusion 
that  the  Circuit  Court,  in  the  admission  of  the  record  as  evi- 
dence, and  in  the  charges  given  to  the  jury,  as  well  as  the 
charges  refused,  did  not  mistake  the  law. 

The  plaintiff  resided  in  this  State  :  He  was  made  a  party 
to  the  proceedings,  and  although  there  is  no  return  of  the 
Marshal  showing  he  was  personally  served  with  process,  still 
there  appears  a  decree  pro  confesso  against  him,  and  also  a 
final  decree  predicated  thereupon.  The  subject  matter  of  the 
proceeding,  evidenced  by  the  record,  as  well  as  Cole  the  pres- 
ent plaintiff,  were  within  the  jurisdiction  of  the  court,  the  ex- 
tent of  whose  jurisdiction  being  exercised  within  our  own 
State,  we  are  bound  judicially  to  know.  1  Greenl.  Ev,  64,  §  6. 
After  the  rendition  of  the  fined  decree,  Cole  was  entitled  to  his 
appeal  or  writ  of  error  to  reverse  the  judgment  or  decree  of 
the  court,  to  which  he  would  not  have  been  entitled,  had  he 
been  a  stranger  to  the  proceedings.  That  the  decree  as  against 
him  is  irregular  and  reversible  there  can  be  no  doubt ;  but  we 
think  it  is  equally  clear,  both  upon  reason  and  authority,  that 
until  reversed,  notwithstanding  it  may  abound  with  errors,  it 
is  obligatory  upon  him.  The  destinction  between  void  and 
voidable  judgments  and  decrees,  is  ably  taken  in  the  case  of 
Voorhees  v.  The  Bank  of  the  United  States,  10  Peters'  449, 
by  Baldwin  J.  who  says,  "  the  line  which  separates  error  in 
judgment  from  usurpation  of  power  is  very  definite,  and  is 
precisely  that  which  denotes  the  cases  where  a  judgment  or 
decree  is  reversible  only  by  an  appellate  court,  or  may  be  de- 
clared a  nullity  collaterally,  when  it  is  offered  in  evidence  in 
an  action  concerning  the  matter  adjudicated,  or  purporting  to 
have  been  so.  In  the  one  case,  it  is  a  record,  importing  abso- 
lute verity,  in  the  other,  mere  waste  paper :  There  can  be  no 
middle  character  assigned  to  judicial  proceedings  which  are 
irreversible  for  error." 

If  the  decree  obtained  by  the  Bank  of  Georgia  in  this  case, 
does  noi prima  facie  operate  a  divestiture  of  Cole's  title  as  ad- 
ministrator, then,  upon  abandoning  his  suit  against  the  defen- 
dant in  the  case  at  bar,  he  could  maintain  an  action  for  the 
slaves  against  the  purchasers  under  the  decree ;  for  it  is  very 
clear,  that  if  the  proceeding  is  absolutely  void  as  against  Cole, 
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the  purchasers  of  the  property  can  acquire  no  rights  under  it 
which  can  protect  them  against  his  claim.  But  I  apprehend 
no  authority  can  be  found  which  sanctions  such  a  doctrine. 
If  the  court  had  jurisdiction,  the  purchaser  is  not  required  to 
go  beyond  the  order  authorising  the  sale.  Were  the  law  otlier- 
wise,  judicial  sajes  would  become  traps  and  snares  for  honest 
men.  Thompson  v.  Talmis,  2  Peters,  165 ;  Grignon's  lessee 
V.  Astor,  2  How.  (U.  S.)  Rep.  342;  2  Peters  169;  11  Mass. 
R.ep.  227 ;  11  Serg.  &  Rawle,  429. 

Th&  judgment  is  not  void,  but  erroneous  merely,  and  valid 
against  all  persons  whose  rights  are  affected  by  it,  be  they 
either  parties  or  privies,  until  the  same  shall  have  been  reversed. 

But  there  is  another  view  of  this  case  which  is  satisfactory 
to  my  mind  to  show  that  the  defendant  is  protected  by  this 
record.  He  was  the  mere  stakeholder  of  the  slaves  when 
they  were  taken  from  his  possession  by  the  order  of  a  court 
of  competent  jurisdiction,  and  over  which  order  he  had  no 
control.  The  Marshal  was  commanded  to  seize  them  by  the 
the  attachment,  and  the  defendant  was  bound  to  yield  obedi- 
ence to  the  mandate  of  the  court,  and  was  punishable  if  he 
did  not  do  so.  They  were  taken  from  him  by  the  act  of  the 
court,  it  may  be  by  proceeding  inverso  ordine^  but  the  court 
nevertheless  having  jurisdiction  over  the  subject  matter.  The 
rule  is,  "  when  a  person  does  an  act  by  command  of  one  ex- 
ercising judicial  authority,  the  law  will  not  suppose  that  he 
acted  with  wrong  or  improper  i^otiv<e,  because  it  was  hu 
bounden  duty  to  obey" — Broom's  Maxims,  67.  It  would  be 
unjust  and  absurd  it  seems  to  me,  to  hold  that  the  law  wiU 
not  excuse  a  party  for  doing  what  it  requires  to  be  donp,  and 
as  in  this  case,  the  defendant  was  deprived  of  the  property  by 
the  order  of  the  court  of  competent  jurisdiction  in  a  proceed- 
ing to  which  the  plaintiff  Avas  a  party,  and  which  if  erroneous, 
he  has  the  right  to  reverse,  or  have  reversed,  the  defendant 
should  not  be  held  bound  for  the  delivery  of  the  slaves,  at  for 
damages  for  their  detention  beyond  the  time  they  were  in  his 
possession. 

In  either  view,  we  think  the  Circuit  Court  correctly  instruc- 
ted the  jury  as  to  the  effect  of  the  record.  Lqt  tho  judgment 
be  allirmed. 

23 
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FRY  vs.  THE  BRANCH  BANK  AT  MOBILE. 

1.  The  levy  of  an  execution  on  real  estate  does  not  divest  the  title  of  the 
;   defendant,  and  if  the  execution  is  retured  without  a  sale,  and  the  de- 
fendant die  before  any  further  proceedings  are  had  thereon,  the  title 
descends  to  the  heirs  at  law. 

2.  In  this  State,  an  action  of  trespass  qitare  clausum  fregit  to  recover 
mesne  profits  will  not  lie  in  favor  of  a  disseissee,  unless  he  has  regained 
the  possession,  and  that  too  by  entry. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg. 

This  was  an  action  of  trespass  quare  clausum  fregii,  insti- 
tuted by  the  plaintiff  against  the  defendant  in  error  for  rents 
and  profits  of  the  premises  mentioned  in  the  declaration.  The 
case  was  submitted  to  the  judgment  of  the  court  below  on  an 
agreed  state  of  facts,  which  so  far  they  are  necessary  to  be  re- 
cited are  as  follows :  William  W.  Fry,  the  ancestor  of  the 
plaintiff  and  George  W.  Fry  owned  the  premises  jointly.  In 
1839,  William  W.  Fry  died,  but  before  his  death,  the  defend- 
ant recovered  a  judgment  against  him  in  the  County  Court  of 
Mobile,  on  which  execution  issued  and  was  levied  on  the 
premises  in  question.  The  execution  was  returned  without 
a  sale,  and  no  further  proceeding  was  had  under  this  levy, 
until  1844,  when  a  venditioni  exponas  issued,  and  was  deUv- 
ered  to  the  Marshal  of  the  Bank,  who  proceeded  to  sell  and 
make  a  deed  for  the  premises  to  the  defendant,  the  purchaser 
at  the  sale.  After  the  sale  the  defendant,  finding  Foster  &c  Bat- 
telle  and  another  in  possession  of  the  premises  under  a  lease 
from  George  H.  Fry,  tlu-eatened  to  dispossess  them,  unless 
they  would  pay  rent  to  the  defendant  to  the  extent  of  W.  W. 
Fry's  interest  in  the  premises,  and  thereupon  they  acknow- 
ledged themselves  to  be  the  tenants  of  the  defendant  and  paid 
the  defendant  one  half  the  rent,  until  the  property  was  placed 
in  charge  of  a  receiver  by  the  Chancery  Court  of  Mobile 
at  the  instance  of  certain  persons  who  held  a  mortgage  on  it, 
executed  by  William  W.  Fry  in  1835.  The  amount  of  rent 
received  by  the  defendant  was  ^9o0.     Before  the  purchase  by 
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defendant,  the  estate  of  W.  W.  Fry  had  been  declared  insol- 
vent. The  court  rendered  judgment  for  the  defendant,  and 
the  plaintiff  now  assigns  it  as  error. 

P.  Phillips,  for  the  plaintiff: 

1.  The  venditioni  exponas  issued  after  the  death  of  Fry 
was  void,  and  consequently  the  Bank  could  derive  no  title 
under  it.  Erwin's  lessee  v.  Dundas,  4  Howard,  58 ;  Aber- 
cronabie  v.  Hall,  6  Ala.  Rep.  657. — ^Again,  the  writ  was  direc- 
ted to  the  sheriff,  and  could  not  be  executed  by  the  Bank 
Marshal.  Adamson  v.  Parker,  3  Ak.  Rep.  727 ;  Gresham  v. 
Leveritt,  10  ib.  384 ;  Governor  v.  Lindsay,  14  ib.  658. 

The  questions  are,  can  trespass  be  maintained  by  an 
heir,  and  is  the  defendant  subject  to  the  suit  ?  It  is  said  by 
Plowden,  that  an  heir  could  not  maintain  trespass ;  the  reason 
is,  that  by  the  decisions  in  England,  actual  possession  is  ne- 
cessary to  maintain  the  suit,  but  in  this  State,  as  in  most  of  the 
other  States,  the  rule  is  otherwise,  and  where  there  is  no  ad- 
verse possession  in  another,  the  possession  will  constructively 
attach  to  the  title.  Rowland  v.  Rowland,  8  Ohio,  40 ;  Robin- 
son V.  Douglass,  2  Ark.  Rep.  364 ;  Wilcox  v.  Kenzie,  3  Scam. 
224;  Kenedy  v.  Wheatly,  2  Hay.  402;  Gillespie  v.  Dew,  1 
Stewart,  229;  Elevens  v.  Cole,  1  Ala.  Rep.  210;  Ledbetter  v. 
Fitzgerald,  1  Pike,  448 ;  Congregational  Society  v.  Baker,  15 
Verm.  119 ;  Dobbs  v.  Galledge,  4  Dev.  &  Bat.  68 ;  Bulkles  v. 
Dobbear,  7  Conn.  233. 

If  the  tenants  of  their  own  will  had  held  over  for  1845,  they 
would  be  trespassers,  as  much  so  as  if  they  had  not  obtained 
possession  legally  for  the  previous  year.  Conway  v.  Stark- 
weather, 1  Denio.  113 ;  Doe  v.  Adams,  7  Halst.  99 ;  Danforth 
V,  Sargent,  14  Mass.  491 ;  Bedford  v.  McEtherson,  2  S.  &  R. 
49.  If  they  held  by  the  direction  of  the  Bank  acting  as  land- 
lord, and  receiving  the  rent,  the  Bank  would  be  as  much  lia- 
ble in  this  action  as  if  it  had  entered  upon  the  premises  and 
used  them  for  its  own  purpose.  Gregory  v.  Piper,  9  B.  &  C. 
591 ;  Clifton  v.  Grayson,  2  Stewart,  412.  Every  unwarranted 
entry  upon  another's  land  is  a  trespass,  and  a  void  license  is 
no  justification.  Wells  v.  Howell,  19  Johns.  Rep.  385;  Chand- 
ler V.  Edson,  9  ib.  362. 
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J.  T.  Taylor,  for  defendant : 

1.  Is  not  the  title  of  the  Bank  only  voidable — 16  Johns.  537; 
1  Chip.  390;  2  Halst.  180;  4  Watts.  367;  2  N.  S.  730;  4 
Whart.339;5G.  &  J.  359. 

2.  The  levy  in  the  lifetime  of  W.  W.  Fry,  divested  him  of 
title,  and  nothing  decended  to  his  heirs — 3  Gilp.  D.  C.  R.  54- 
61;  Litt  Sel.  Cases,  29;  1  Cond.  (U.  S.)  Rep.  519;  3  Mass. 
525. 

3.  One  dissiezed  cannot  maintain  trespass  until  after  entry 
made,  though  he  has  the  best  title,  and  the  entry  and  levy  of 
the  sheriff  was  a  virtual  dissiezin  of  plaintiff's  ancestor — 4 
Greenl.  16 ;  1  Shiply,  87 ;  20  Maine  Rep.  223 ;  Mass.  525 ;  1 
Mete.  528;  10  Pick.  161;  17  Mass.  299;  15  Mass.  414;  4 
Mass.  416. 

To  maintain  trespass  plaintiff  must  have  had  actual  posses- 
sion, OT  else  the  immediate,  right  to  possession — See  U.  S.  Di- 
gest, 3d  vol.  530,  and  cases  cited.  And  the  possession  of  a 
lessee,  is  not  sufficient— 3  McCord,  432;  1  Hill,  S.  C.  260 ;  8 
Pick,  235 ;  8  Mass.  411-415 ;  1  Johns.  511.  ''■^-^''^  ^'<  • 

.  DARGAN,  J. — Two  questions  are  presented  for  the  con- 
sideration of  the  court.  First,  did  the  levy  and  sale  pass  the 
title  of  W.  W.  Fry  the  ancestor  of  the  plaintiff,  to  the  Bank? 
Secondly,  if  it  did  not,  will  trespass  quare  clausnm  fregit  lie, 
under  the  facts  agreed  on  to  recover  the  rents  received  by  the 
Bank? 

Although  the  levy  had  been  made  on  the  land  by  virtue  of 
the  original^. /a.,  yet  as  it  was  returned  without  a  sale,  and 
nothing  further  was  done  to  enforce  the  lien  acquired  by  the 
judgment,  for  more  than  four  years,  and  after  the  estate  of  W. 
W.  Fry  was  declared  insolvent,  it  is  very  clear,  that  the  lien 
was  lost,  and  that  the  sale  gave  the  Bank  no  title.  Fitzpatrick 
V.  Edgar,  5  Ala.  499 ;  Burk's  adm'r  v.  Jones  &  Allen,  14  Ala. 
167 ;  see  also  Lucas  v.  Price,  4  Ala.  679  ;  Abercrombie  v.  Hall, 
6  Ala.  657.  It  is  however  contended,  that  as  the  levy  was 
made  before  the  death  of  W.  W.  Fry  his  title  was  divested, 
and  therefore  his  heir  took  nothing  by  descent.  We  will  not 
here  enquire  what  would  have  been  the  effect  of  a  sale  under 
the  original /./a.  before  its  return,  but  after  the  death  of  Fry, 
by  virtue  of  a  levy  made  during  his  life.     But  as  no  sale  was 
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made  under  that  process  before  its  return,  nor  any  further  pro- 
ceedings taken  until  the  estate  of  Fry  was  duly  declared  in- 
solvent, no  title  passed  by  the  sale  to  the  Bank.  A  levy  on 
real  estate,  under  our  statutes,  unlike  a  levy  on  personalty, 
does  not  invest  the  sheriff'  vs^ith  the  title ;  he  cannot  by  force  of 
the  levy,  enter  upon  or  oust  the  defendant,  or  receive  the  rents 
and  profits ;  but  the  title  remains  in  the  defendant  until  the 
sale  and  execution  of  the  deed  by  the  sheriff,  by  which  the 
title  of  the  defendant  in  execution  passes  to  the  purchaser,  and 
he  may  then  bring  ejectment  to  recover  the  possession.  As 
the  levy  did  not  divest  the  title  of  W.  W.  Fry,  it  remained  in 
him  until  his  death,  and  then  descended  to  his  heir  at  law. 

2d.  Will  trespass  qiiare  clausum  fregU  lie,  to  recover  of  the 
Bank  the  rents  received  by  it  ?  As  no  actual  injury  was 
done  to  the  premises,  nor  the  plaintiff  put  out  of  possession  by 
force,  trespass  to  recover  the  mesne  profits  can  only  be  sustain- 
ed upon  the  ground  that  the  facts  constitute  a  disseizin  in  law. 
We,  however,  Avill  decline  an  examination  of  the  question, 
whether  the  facts  do  constitute  a  technical  disseizin  of  the  plain- 
tiff, or  whether  he  might  elect  to  consider  himself  disseized, 
for  if  it  were  admitted,  that  under  the  circumstances,  he  was 
dissiezed,  and  the  defendants  were  the  disseizors,  yet  the  ac- 
tion of  trespass  quare  clausum  frcg'it  would  not  lie  to  re- 
cover the  mesne  profits ;  for  the  plaintiff  has  never  regained 
the  possession  either  by  suit  or  by  entry ;  and  it  is  well  settled  at 
common  law,  that  trespass  will  not  lie  to  recover  rents  or  mesne 
profits,  until  the  owner,  who  was  disseized,  has  recovered  in 
ejectment,  or  in  some  other  manner  regained  possession — then 
he  may  maintain  this  suit  for  the  recovery  of  the  mesne  profits ; 
for  after  an  entry  by  the  lawful  owner,  or  after  he  has  recov- 
ered in  ejectment,  the  law,  by  a  kind  o(jusposlUminii,  suppo- 
ses the  free-hold  all  the  time  to  have  continued  in  him.  Chit. 
Pleadings,  vol.  1,  177 ;  19  Wend.  507 ;  Graham  v.  Houston, 
4  Dev.  232 ;  Shields  v.  Henderson,  1  Littell,  239 ;  4  Coweii 
329.  By  statute,  however  in  this  State,  a  plaintiff  who  regains 
possession  by  action  of  ejectment  or  trespass  to  try  titles,  may 
recover  the  rents  in  that  action  by  way  of  mesne  profits,  and 
therefore  cannot  be  permitted  to  bring  trespass  quare  clausum 
fregil  to  recover  the  rents  where  he  has  recovered  possession 
in  either  of  these  actions.     Cummings,  et  al.  'v.  McGehee,  9 
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Porter,  349.  Consequently  the  action  can  only  be  sustained 
in  this  State,  in  those  cases  where  the  dissiezee  has  regained 
possession  without  a  suit  in  which  he  could  have  recovered 
the  value  or  amount  of  the  rents.  The  facts  admitted  show 
that  the  defendants  continued  to  receive  the  rents  until  a  re- 
ceiver was  appointed  to  receive  them,  under  an  order  of  the 
Chancery  Court,  made  in  a  suit  brought  on  the  mortgage,  ex- 
ecuted in  1835,  by  W.  W.  Fry  to  Remsen  &  Eslava.  We 
are  not  at  liberty  under  this  evidence  to  infer  that  the  plaintiff 
has  ever  regained  the  possession  of  the  premises,  even  if  we 
could  consider,  that  the  acts  of  the  defendant  amounted  to  a 
disseizin  of  the  plaintiff.  Under  this  view  of  the  case,  there 
is  no  error  in  the  record,  and  the  judgment  must  be  affirmed. 


HEARRIN,  Adm'r,  vs.  SAVAGE,  Adm'r. 

1.  Where  an  administrator  de  bonis  non  pays  to  a  former  administra- 
tor a  sum  of  money,  which  he  advanced,  during  his  administration, 
to  satisfy  a  demand  with  which  the  estate  was  justly  chargeable,  he 
is  entitled  to  an  allowance  for  the  sum  so  paid,  in  the  settlement 
of  his  accounts. 

2.  The  reasonable  fees  of  attorneys,  who  were  retained  bona  fide  by 
a  former  personal  repreeentativ^e  to  protect  the  interests  of  the  es- 
tate, are,  when  paid  by  the  administrator  de  bonis  non,  proper  al- 
lowances in  his  favor,  and,  being  part  of  the  expenses  incident  to 
the  administration,  the  sum  so  paid  cannot  be  abated,  although  the 
estate  is  declared  insolvent. 

3.  Where,  in  consequence  of  the  neglect  of  the  administrator  to  take 
possession  of  the  slaves  of  the  estate,  they  are  removed  to  another 
State,  the  estate  is  not  liable  for  the  expenses  and  compensation 
of  an  agent  and  attorney,  employed  by  a  creditor,  who  pursues  and 
recovers  them,  without  any  contract  with  the  administrator. 

4.  If,  after  a  decree  of  insolvency,  the  administrator  pays  in  full  claims 
which  are  not  privileged,  or  which  create  no  lien  on  the  estate,  he 
will  occupy  the  place  of  the  creditors,  and  is  only  entitled  to  a  pro 
rata  allowance.  But  in  such  case  it  would  be  proper  upon  the  set- 
tlement of  his  accounts  to  permit  him  to  retain  the  pro  rata  shares  of 
the  creditors  whose  claims  he  represents,  if  they  can  be  ascertained 
before  a  final  dividend  is  declared. 
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Error  to  the  Orphans'  Court  of  Clarke.    Tried  before  the 
Hon.  Terrell  Powers,  Judge. 

In  1843,  P.  T.  Harris  qualified  as  executor  of  Thomas  L. 
Starke,  deceased,  was  succeeded  in  the  administration  by  Bil- 
lups  Gayle,  who  resigned  in  December  1845,  and  he  by  the 
defendant  in  error,  who  was  appointed  administrator  de  bonis 
non  in  January  1846,  and  upon  whose  representation  the  es- 
tate was  declared  insolvent  on  the  14th  December  1846.   The 
plaintiff  in  error  was  then  selected  and  qualified  as  adminis- 
trator.    Upon  the  final  settlement  of  his  administration  by  the 
defendant  in  error,  he  produced  in  support  of  an  item  of  $412.50 
on  the  credit  side  of  his  account,  as  paid  to  B.  Gayle,  the  re- 
ceipt of  F.  S.  Blount,  Esq.,  from  which  it  appeared  that  as  the 
attorney  of  the  plaintiff  in  an  execution  in  favor  of  one  Davis 
against  said  Gayle  as  administrator,  said  Blount  had  received 
from  Gayle  the  amount  above  named,  to  be  credited  on  the  ex- 
ecution, and  which  amount  so  paid  by  Gayle  had  been  repaid 
to  him  by  the  defendant  in  error.     The  plaintiff  in  error  ob- 
jected to  the  allowance  of  this  credit,  on  the  ground  that  it  was 
an  illegal  and  improper  credit,  and  should  have  been  brought 
forward  in  Gayle's  own  settlement,  but  the  court  overruled  the 
objection  and  allowed  the  credit.     In  support  of  a  credit  of 
$210  for  money  paid  to  Torrey  &  Williams,  it  was  shown  that 
$20  of  it  was  for  professional  services  rendered  by  them  as  at- 
torneys at  law  to  P.  T.  Harris,  executor,  $70  for  professional 
services  rendered  to  B.  Gayle,  administrator,  and  $40  for  a 
trip  by  Williams,  one  of  said  attorneys,  to  Mobile,  and  services 
there  rendered  at  the  request  of  defendant  in  error.    It  was  fur- 
ther shown  in  reference  to  this  item,  that  the  object  of  the  visit 
to  Mobile  was  to  attend  to  the  proper  application  of  a  sum  of 
money  in  the  hands  of  the  sheriff,  that  was  claimed  adversely 
to  the  interest  of  the  estate,  under  an  execution  in  favor  of  the 
Bank  of  Mobile ;  and  that  John  Gayle,  Esq.  an  attorney  residing 
in  Mobile,  had  also  been  employed,  and  had  defeated  the  claim 
of  the  bank,  before  the  arrival  of  Williams.     The  plaintiff  in 
error  objected  to  the  allowance  of  the  several  amounts  of  $20 
and  $70  above  named,  on  the  ground  that  they  were  illegal 
and  improper  credits,  and  should  have  been  brought  forward 
in  the  settlements  respectively  of  Harris  and  Gayle,  and  to  the 
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credit  of  $40  as  not  a  legitimate  charge  under  the  facts  dis- 
closed against  the  estate;  which  objections  were  overruled, 
and  the  whole  credit  allowed.  In  support  of  a  credit  of  $250 
paid  Campbell  &  Chandler,  it  was  shown  that  suit  had  been 
instituted  against  Thomas  L.  Starke  in  his  life-time  in  the  U. 
States  Court  at  Mobile  on  the  Receiver's  bond  of  one  Owen, 
upon  which  said  Starke  was  a  surety ;  that  it  was  successively 
revived  against  Harris  and  Gayle  as  Starke's  representatives ; 
that  Campbell  &  Chandler  were  employed  to  defend  it,  and 
finally  succeeded  in  defeating  it  during  Gayle's  administration ; 
and  that  the  $250  was  paid  them  by  defendant  in  error  as  their 
fee  in  the  case,  after  the  estate  was  declared  insolvent.  To 
the  allowance  of  this  item  also  the  plaintiff  in  error  objected, 
on  the  ground  that  the  administrator  Gayle  should  have  settled 
it,  and  that  the  defendant  in  error  had  no  right  to  pay  it  after 
the  decree  of  insolvency.  The  court  overruled  these  objections 
and  allowed  the  credit.  In  reference  to  a  credit  claimed  for  a 
considerable  sum  of  money  paid  to  John  Gayle,  Esq.,  it  was 
shown  that  a  part  of  it  was  for  professional  services  rendered 
to  B.  Gayle  as  administrator,  and  which  were  beneficial  to 
the  estate,  and  a  part  for  expenses  and  compensation 
in  going  to  Louisiana  in  pursuit  of,  and  in  capturing  and 
bringing  back  to  Alabama  about  forty  negroes  belonging  to 
the  estate,  which  had  been  run  off  by  one  of  the  heirs.  It  was 
proven  that  Gov.  Gayle  was  employed  in  this  business  by  the 
Branch  Bank  at  Mobile,  a  large  creditor  of  the  estate,  and  that 
no  contract  was  made  by  him  with  the  administrator  to  per- 
form this  service.  The  court  allowed  the  entire  credit  in  op- 
position to  the  objection  of  the  plaintiff  in  error.  A  credit  was 
claimed  of  $200  paid  to  B.  Gayle  for  assisting  in  the  capture 
of  these  slaves,  and  similarly  disposed  of.  Other  credits  were 
claimed  for  payments  made  to  the  several  banks  in  Mobile, 
the  objections  to  which  are  sufficiently  noticed  in  the  opinion 
of  the  court.  To  the  rulings  of  the  court  respectively  excep- 
tions were  taken,  and  they  are  now  assigned  as  error. 

A.  B.  Cooper  and  Vary,  for  plaintiff  in  error : 
1.  Where  an  administrator  has  paid  a  debt  against  the  es- 
tate of  his  intestate,  he  alone  must  seek  the  allowance  of  such 
payment  in  his  own  settlement  with  the  Orphans'  Court.    He 
cannot  settle  his  administration,  or  any  part  of  it,  with  his  sue- 
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cesser  in  the  administration. — Clay's  Dig.  229,  §  41.  2.  An 
administrator  has  no  power  to  contract  debts  which  will  bind 
the  estate  to  a  creditor. — 2  Port.  33.  3.  When  an  adminis- 
trator has  paid  out  monies  on  account  of  the  estate,  he  must 
show  to  the  Orphans'  Court  that  such  expenditure  was  neces- 
sary, reasonable  and  proper,  otherwise  he  is  not  entitled  to 
have  them  allowed  in  his  account  and  settlement  with  the 
court.  4.  A  judgment  is  an  admission  of  assets.  Hence  an 
administrator  has  clearly  the  right  lo  retain  assets  sufficient  to 
pay  judgments  obtained  against  him,  and  altho'  B.  Gayle  had  re- 
signed, yet  it  presumed  that  lie  had  retained  assets  sufficient  to 
discharge  the  judgments.  Savage  was  no  party  to  those  judg- 
ments, or  either  of  them,  and  was  not  liable  to  pay  them. — 
Gayle,  adm'r,  v.  Elliott,  10  Ala.  Rep.  264.  5.  After  the  estate 
was  declared  insolvent,  and  an  administrator  de  bonis  non 
elected  by  the  creditors,  Savage  was  no  longer  the  adminis- 
trator of  the  estate,  and  had  no  right  to  pay  a  creditor  his  claim 
or  any  part  of  it.  If  he  had  been  continued  in  the  administra- 
tion after  the  decree  of  insolvency,  still  he  would  not  have  had 
the  right  to  pay  a  creditor  his  claim  and  to  include  such  pay- 
ments in  his  account  and  settlement — Clay's  Dig.  194,  §  10. 

Campbell  and  Blount,  for  defendant  in  error: 
1.  The  statutes  of  the  State  authorise  a  settlement  between 
the  administrator  and  the  administrator  de  bonis  nan.  The 
want  of  privity  which  formerly  existed  has  been  removed  by 
the  operation  of  those  statutes.  The  administrator  de  bonis 
non  may  collect  by  suit  the  estate  of  the  decedent  in  the  hands 
of  the  administrator.  He  can  do  so  without  suit. — Clay's  Dig. 
227,  §  30 ;  Act  of  Feb.  4, 1846.  2.  If  Savage  was  discharged 
from  his  administration,  and  afterwards  intermeddled  with  it, 
he  became  an  executor  de  son  tort.  He  is  entitled  as  such  an 
executor  to  a  credit  for  all  the  debts  legally  paid  by  him. — 9 
Mass.  74;  7  Cow.  64;  Lomax  on  Ex'rs,  78,  79;  2  Hawk-, 
544 ;  1  Cas.  in  Ch.  33.  3.  The  question  of  a  devastavit  in 
the  payment  of  some  claim,  preferably  to  others,  does  not  arise 
between  the  administrator  de  bonis  non  and  the  administrator. 
The  creditors  are  alone  parties  to  such  an  issue. 

COLLIER,  C.  J. — When  an  executor  or   administrator 
shall  be  dL^placed,  all  money  due  lo  him  in  his  representative 
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character,  by  execution  or  otherwise,  shall  be  paid  to  his  suc- 
cessor. Clay's  Dig.  227,  §  30.  The  act  of  February  1846, 
authorises  the  Orphans'  Court  to  render  a  decree  upon  final 
settlement  with  an  executor  or  administrator  who  has  resigned, 
died,  or  been  removed,  in  favor  of  the  administrator  de  bonis 
non  or  of  the  heirs  or  distributees,  for  any  balance  that  may 
be  found  due.  Clay's  Dig.  191,  §  1 ;  see  also  Skinner  v.  Frier- 
son  and  Crow,  8  Ala.  915;  Dunham  v.  Grant,  12  Ala,  105. — 
The  cases  cited  expressly  determine  that  an  administrator 
ceases  upon  the  resignation  of  his  trust  to  represent  the  estate, 
and  that  he  cannot  maintain  an  action  to  recover  its  assets, 
not  even  upon  a  note  payable  to  himself  in  his  representative 
character.  In  Gayle,  adm'r,  v.  Elliott,  10  Ala.  Rep.  264,  it  was 
decided  that  the  duties  and  authority  of  an  administrator,  as 
.such,  determine  with  the  renunciation  of  his  trust  and  the  set- 
tlement of  his  accounts,  but  he  can  only  absolve  himself  from 
liability  by  delivering  the  estate  to  his  successor. 

It  may  perhaps  be  proper  for  an  executor  or  administrator, 
upon  resigning,  to  protect  himself  by  satisfying  judgments  or 
other  liabilities  against  him  as  such ;  but  if  he  does  not,  and 
afterwards  discharges  them  from  his  own  estate,  he  will  not 
be  compelled  to  bear  the  loss.  His  successor  in  the  adminis- 
tration may  reimburse  him,  and  if  the  assets  are  ample,  may  be 
compelled  to  do  so.  If  this  were  a  doubtful  question  at  com- 
mon law,  the  modified  state  of  the  law  in  this  State  makes  it 
clear  that  the  administrator  may  retain  for  his  advances,  or  if 
he  allows  the  estate  to  pass  into  the  hands  of  an  administrator 
de  bonis  non,  he  becomes  a  creditor,  at  least.  If  the  personal 
representative,  who  contracted  or  incurred  liabilities,  relin- 
quishes the  trust  and  turns  over  the  assets  to  a  successor,  the 
latter  will  be  authorised  to  discharge  them,  if  they  were  pri- 
marily a  just  charge  upon  the  estate.  This  is  but  reasonable, 
for  the  estate  should  bear  its  own  burdens,  no  matter  to  whose 
hands  its  administration  may  be  entrusted. 

In  O'Neill  v.  Donnell,  9  Ala.  Rep.  734,  it  was  held  that  there 
was  no  general  rule  to  determine  Avhen  costs  incurred  by  an 
administrator  in  respect  to  the  assets  of  the  estate  shall  be  al- 
lowed ;  every  such  case  must  depend  upon  its  own  peculiar 
circumstances.  "It  is  evident,  however,  there  is  one  fact 
which  must  exist  in  every  case,  to  warrant  the  allowance  of 
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costs,  outside  of  the  administration.  This  is  the  bona  fides  of 
the  act  by  which  the  costs  are  incurred.  This  seems  to  have 
been  the  conclusion  in  Morris  v.  Murgatroyd,  1  Johns.  Chan. 
473,  where  Chancellor  Kent  felt  the  difficulty,  but  allowed  the 
charge.  So  in  the  case  before  us,  it  is  impossible  to  say  the 
party  was  justified  in  the  trespass,  or  that  if  damages  had  been 
recovered,  these  could  be  a  proper  charge ;  yet  we  think  the 
counsel  fees  were  properly  allowed,  because  whether  an  actor 
or  a  defendant  to  the  suit,  the  title  was  necessary  to  be  ascer- 
tained, and  could  not  well  be  done  without  the  employment  of 
counsel."  It  was  also  decided  that  an  administrator  may  be 
allowed  for  esdraordinary  services^  but  no  difficulty  in  making 
inventories,  sales,  or  keeping  accounts,  is  to  be  so  considered. 
So  in  Harris  v.  Martin,  9  Ala.  Rep.  895,  the  administrator  was 
an  attorney  at  law,  and  had  performed  valuable  professional 
services  for  the  estate  in  prosecuting  and  defending  suits,  &c., 
and  the  question  was  whether  he  should  be  allowed  compen- 
sation for  them  in  the  settlement  of  his  account :  Held,  that 
the  Orphans'  Court  was  authorised  to  allow  compensation  to 
the  administrator,  if  the  litigation  was  bona  fide  for  the  benefit 
or  demanded  by  the  necessity  of  the  estate ;  but  the  amount  of 
the  compensation  is  to  be  ascertained,  not  by  the  usual  esti- 
mate placed  on  such  services,  but  the  criterion  of  value  is  what 
a  prudent  administrator  would  be  inclined  to  pay  an  attorney, 
considering  the  condition  of  the  estate — taking  care  under  no 
circumstances  to  allow  specific  fees  in  each  case. 

After  the  report  that  the  estate  of  a  deceased  person  is  in- 
solvent is  comfirmed,  the  executor  or  administrator  shall  on  a 
day  to  be  appointed  by  the  Orphans'  Court  make  a  settlement 
of  his  accounts,  and  notice  shall  be  given  to  the  creditors  to 
attend.  On  the  day  appointed  for  the  attendance  of  the  cre- 
ditors, they  shall  hold  a  meeting  under  the  direction  of  the 
court,  and  may  elect  and  nominate  to  the  court  some  suitable 
person  as  administrator  de  bonis  non  of  such  estate ;  and  upon 
such  person  taking  the  oath  and  entering  into  bond  with  suf- 
ficient surety,  letters  of  administratration  shall  be  granted  him 
accordingly.  Clay's  Dig.  192, 193,  §§  2  to  6.  Further,''  when- 
ever any  administrator  de  bonis  non  shall  be  appointed  accord- 
ing to  the  provisions  of  this  act,  any  former  grant  of  letters  tes- 
tamentary or  of  administration  of  the  said  estate  shall  be  thereby 
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revoked ;  and  all  the  goods,  chattels,  moneys,  choses  in  action, 
and  other  personal  effects  belonging  to  the  said  estate,  shall  be 
thereby  vested  in  such  administrator  de  bonis  non;  and  he  shall 
be  entitled  to  demand  and  receive  from  the  former  executor 
or  administrator,  all  moneys  found  due  and  owing  from  him 
to  the  estate,  and  all  such  goods,  chattels,  choses  in  action,  and 
other  personal  effects,  and  deeds  and  other  evidences  of  title 
to  real  estate,  and  may  recover  the  same  by  any  proper  pro- 
ceeding or  actions,  either  in  the  Orphans'  Court  or  any  court 
of  common  law  or  equity,  against  such  former  executor  or  ad- 
ministrator and  his  securities."  Clay's  Dig.  194,  §  9.  The 
effect  of  the  decree  of  insolvency  is  to  transfer  to  the  Orphans' 
Court  the  entire  jurisdiction  of  all  claims  against  the  estate. — 
With  a  few  exceptions,  all  debts  are  placed  on  the  same  foot- 
ing, though  the  estate  be  solvent,  and  when  it  is  insolvent,  the 
fund  for  distribution  is  to  be  equally  divided  amongst  all  the 
creditors  who  are  not  thus  privileged.  Edwards  v.  Gibbs,  11 
Ala.  Rep.  292. 

1.  This  view  of  the  law  appropriate  to  the  questions  arising 
upon  the  record,  may  serve  as  aids  in  their  solution.  First 
then,  in  respect  to  the  sum  of  four  hundred  and  twelve 
dollars  and  fifty  cents,  Avhich  was  paid  by  the  defendant  to  B. 
Gayle  his  predecessor  in  the  administration,  if  it  went  to  re- 
imburse the  latter  an  advance  he  had  made  for  the  estate^ 
while  he  vvas  administrator,  in  the  payment  of  a  demand  with 
which  it  was  chargeable,  it  follows  from  what  we  have  said, 
that  it  was  properly  allowed  in  the  settlement  of  the  defend- 
ant's account.  The  form  of  the  exception  indicates  that  it 
was  not  objected  to  for  a  defect  of  proof,  but  that  the  charac- 
ter of  the  claim  was  such  as  we  have  supposed. 

2.  The  account  of  Torrey  &c  Williams  for  professional  ser- 
vices rendered  P.  T.  Harris  and  B.  Gayle,  the  defendant's  pre- 
decessors, is  a  proper  charge  against  the  estate,  if  these  gen- 
tlemen were  retained  bona  fide  to  vindicate  or  protect  ilis  in- 
terests. We  are  authorised  from  the  form  of  the  exception  to 
infer  that  they  were  thus  employed,  and  that  the  charges  are 
reasonable.  As  for  the  forty  dollars  which  was  charged  and 
allowed  in  this  account  for  Mr.  Williams'  visit  to  Mobile,  at 
the  request  of  the  defendant,  to  supervise  the  appropriation  by 
the  sheriff  of  that  county  of  money  in  his  hands  belonging  to 
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the  estate,  it  must  be  disallowed.  It  seems  that  the  defendant 
was  represented  in  Mobile  by  counsel,  whose  duly  it  was  to 
attend  to  the  same  business,  and  that  the  attention  of  the  lat- 
ter had  caused  the  business  to  be  adjusted  beneficially  to  the 
estate  before  Mr.  Williams  reached  Mobile.  The  employment 
of  additional  counsel  so  far  as  we  are  informed  by  the  record 
was  wholly  unnecessary,  and  the  estate  cannot  be  subjected 
to  a  charge  for  his  compensation.  What  we  have  said  in  re- 
spect to  all  but  the  last  item  of  Torrey  &  Williams'  account,  will 
apply  to  the  sum  paid  to  Campbell  &  Chandler,  and  show  that  it 
was  properly  allowed.  It  was  part  of  the  expenses  incident  to 
settling  the  estate,  and  should  not  be  abated  in  consequence  of 
the  insolvency  of  the  estate.  If  a  different  rule  was  applied,  and 
such  a  claim  was  placed  upon  the  footing  of  that  of  an  ordinary 
creditor,  it  would  be  difficult  for  the  executor  or  administra- 
tor to  settle  an  estate  which  turned  out  to  be  insolvent  without 
subjecting  himself  to  a  personal  liability.  Counsel,  unless  a 
stipulation  was  made  to  the  contrary,  would  be  authorised  to 
look  to  his  personal  responsibility  for  payment,  and  it  would 
be  the  extreme  of  injustice  if  he  could  not  retain  from  the  es- 
tate for  his  own  indemnity.  If  upon  withdrawing  from  the 
administration,  he  neglects  to  retain,  but  passes  over  the  assets 
to  his  successor,  he  may  look  to  the  latter  for  payment,  and 
though  the  estate  be  insolvent,  his  claim  will  not  abate  pari 
passu  with  ordinary  creditors.  We  have  seen  that  upon  the 
election  and  qualification  of  the  plaintiff,  the  defendant  was 
discharged  from  the  administration,  and  any  subsequent  dis- 
position of  the  assets  would  make  him  an  executor  de  son  tort. 
This  then  must  have  been  the  character  in  which  the  defen- 
dant paid  the  demand,  or  he  must  be  considered  as  the  pur- 
chaser of  the  claim ;  in  either  event  he  is  entitled  to  be  allow- 
ed it  in  the  settlement  of  his  account.  The  citations  for  the 
defendant  in  error  upon  this  point  are  pertinent,  and  satisfac- 
torily establish  the  conclusion  we  have  expressed. 

3.  The  iteoLS  in  the  acconnt  of  J.  Gayle  for  professional 
services,  if  reasonable  and  proper,  are  a  just  charge  upon  the 
estate.  But  as  he  pursued  and  recovered  the  slaves  that  had 
been  removed  from  this  State,  under  a  contract  with  the 
branch  Bank  at  Mobile,  without  any  previous  agreement  with 
the  defendant,  the  estate  is  not  liable  for  his  expense?,  person- 
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al  inconvenience,  loss  of  time,  &c.  It  was  the  duty  of  the  de- 
fendant to  take  possession  of  the  slaves  and  subject  them  to 
the  administration  whenever  they  came  within  his  reach,  and 
he  would  only  have  been  authorised  to  pay  for  having  placed 
them  there,  when  he  had  made  a  previous  contract  with  some 
one  for  that  purpose. 

There  w^as  no  pretence  for  allowing  the  defendant  the  two 
hundred  dollars  he  paid  B.  Gayle  for  having  assisted  in  bring- 
ing back  the  slaves  to  this  State,  not  only  for  the  reason  that 
he  did  not  go  in  pursuit  of  them  under  a  previous  contract, 
but  for  the  additional  reason  that  he  charged  nothing  for  the 
services  he  performed. 

4.  In  respect  to  the  payment  of  the  several  sums  to  the 
Banks,  to  the  allowance  of  which  the  plaintiff  objected,  it  may 
be  remarked  generally,  that  these  paymenrs  were  made  after 
the  decree  of  insolvency ;  that  it  does  not  appear  they  were 
privileged  claims,  or  that  the  creditors  had  such  lien  as  entitled 
them  to  be  paid  in  toto.  This  being  the  case,  the  defendant 
was  not  authorised  to  pay  them,  and  having  done  so  in  his 
own  wrong,  he  can  only  stand  in  the  place  of  the  creditors 
and  receive  a  pro  rata  allowance  from  the  assets  subject  to  dis- 
tribution amongst  the  creditors.  True,  instead  of  requiring 
him  to  deliver  over  to  the  plaintiff  all  the  assets,  the  Orphans' 
Court  may  permit  him  to  retain  so  much  as  he  was  entitled 
to  upon  the  debts  paid  after  his  authority  ceased,  if  this  sum 
can  be  ascertained  before  a  final  dividend  is  declared. 

This  view  is  decisive  of  all  the  questions  presented,  and 
may  serve  as  a  guide  to  the  ulterior  proceedings  in  the  court 
below.     The  judgment  is  reversed,  and  the  cause  remanded. 


LOCKWOOD  vs.  NELSON. 

T.  M,  N.  and  A.  M.  C.  in  contemplation  of  marriage  entei  into  a 
contract,  by  which  it  is  covenanted  and  agreed,  that  the  said  T.  M. 
N.,  the  intended  husband,  on  the  consummation  of  the  marriage, 
shall  have  and  receive  all  the  property  of  the  said  A.  M.  C,  and 
in  consideration  thereof,  and   in   lieu  of  dow«r,  sliall  settle  oik  th& 
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said  A.  M.  C.  for  her  own  proper  use  and  benefit,  free  from  his  liabilities, 
a  sum  of  money  equal  to  the  value  of  the  property  thus  received, 
and  charge  his  estate  to  that  extent :  Held,  that  on  proof  being  made 
that  the  marriage  was  solemnized,  and  that  the  said  T.  M.  N.  there- 
upon received  from  the  said  A.  M.  C.  property  of  the  value  of  twen- 
ty thousand  dollars,  a  deed  of  trust,  afterwards  executed,  in  con- 
sideration of  the  provisions  of  said  contract,  by  the  said  T.  M.  N. 
to  W.  N.  N.,  to  secure  to  the  said  A.  M.  C.  the  payment  of  the 
said  sum  of  twenty  thousand  dollars,  is  not  voluntary,  but  is  founded 
on  a  full  and  valuable  consideration. 

2.  Where  the  only  question  raised  on  a  deed  of  trust,  by  charges  asked, 
is  whether  it  is  voluntary,  or  on  valuable  consideration,  a  charge  in  Heu 
of  those  requested,  that  if  the  jury  believe  from  the  evidence  that  cer- 
tain facts  existed,  they  constituted  the  cestui  que  trust  a  bona  fide  cre- 
ditor, must  be  construed  in  reference  to  the  question  presented,  and 
cannot  be  regarded  as  withdrawing  from  the  jury  the  consideration 
of  the  motive  which  induced  its  execution. 

3.  The  assent  of  creditors  to  a  deed  of  trust  for  their  security  will 
be  presumed,  when  no  condition  is  imposed  prejudicial  to  them,  or 
restrictive  of  their  rights.  .i 

Error  to  the  Circuit  Court  of  Tallapoosa.  Tried  before  the 
Hon.  Greo.  W.  Stone. 

This  v^ras  a  trial  of  the  right  of  property  in  three  slaves, 
which,  on  the  12th  day  of  April  1847,  were  levied  upon  un- 
der an  attachment  in  favor  of  plaintiff  in  error  against  Thomas 
M.  Nelson,  and  claimed  by  William  N.  Nelson,  the  defendant 
in  error,  as  trustee  of  Anna  Matilda  Nelson,  and  of  certain 
creditors  of  the  said  Thomas  M.  The  plaintiff  having  made 
out  a  prima  facie  case,  the  claimant  read  in  evidence  a  mar- 
riage contract,  executed  on  the  19th  December  1838,  by  the 
said  Thomas  M.  and  Anna  Matilda,  then  Anna  Matilda  Carnes, 
by  which,  after  the  recital,  that  a  marriage  is  about  to  be  sol- 
emnized between  the  said  Thomas  M.  and  Anna  Matilda,  and 
that  the  latter  is  possessed  of  properly  to  the  value  of  twenty 
thonsand  dollars,  all  which,  on  the  consummation  of  the  mar- 
riage, the  said  Thomas  M.  is  to  have  and  receive  as  the  said 
Anna  Matilda's  marriage  portion,  the  said  Thomas  M.  "  in 
consideration  of  said  portion  and  intended  marriage,  covenants 
and  agrees  to  settle  and  charge  his  estate  in  the  sum  of  twen- 
ty thousand  dollars,  for  the  benefit  of  the  said  Anna  Matilda 
Carnes  and  her  heirs,  being  a  sum  deemed  equivalent  to  her 
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fortune,"  and  "  doth  by  these  presents  grant  and  settle  on  the 
said  Anna  Matilda  Carnes  and  her  heirs,  out  of  his  estate,  the 
sum  of  twenty  thousand  dollars  in  lieu  of  dower,  and  the  pro- 
perty received  through  her,  for  her  own  proper  use  and 
benefit,  free  from  any  liabilities  of  the  said  Thomas  M.  Nelson." 
In  connection  with  this  contract,  it  was  proven  that  the  mar- 
riage was  consummated,  and  that  the  said  Thomas  M.  there- 
upon received  property  of  the  said  Anna  Matilda  to  the  value 
of  twenty  thousand  dollars.  The  claimant  also  read  in  evi- 
dence a  duly  recorded  deed  of  trust,  executed  to  him  by  the 
said  Thomas  M.  on  the  22d  September  1846,  by  which  the 
said  Thomas  M,  in  consideration  of  the  provisions  of  said  mar- 
riage contract,  conveyed  to  the  claimant  a  number  of  slaves, 
among  them  a  portion  of  those  levied  on,  "  to  have  and  to  hold 
in  trust  for  the  part  payment  of  said  marriage  settlement." 
There  was  no  proof,  however,  that  the  said  Anna  Matilda  had 
ever  accepted  of  the  provision,  made  for  her  in  this  deed.  The 
claimant  further  read  in  evidence  a  duly  recorded  deed  of  trust, 
executed  to  him  by  the  said  Thomas  M.,  on  the  same  day  that 
the  other  was,  by  which,  a  number  of  slaves  and  other  proper- 
ty, including  a  portion  of  the  slaves  in  controversy,  were  con- 
veyed to  claimant,  in  trust  to  secure  the  payment  of  the  debts 
due  by  the  said  Thomas  M,  to  certain  creditors  therein  named, 
and  proof  was  made  of  the  bona  fides  of  the  debts  thus  pro- 
vided for,  but  it  did  not  appear  that  the  creditors  had  ever  ac- 
cepted of  the  provision  made  for  them  by  this  deed.  The  debt 
on  which  plaintiff's  attachment  was  sued  out,  was  contracted 
by  the  said  Thomas  M,  in  1845.  Upon  this  state  of  facts,  the 
plaintiff's  counsel  requested  the  court  to  charge  the  jury : 

1st.  That  the  trust  deed,  ol  the  22d  September  1846,  for  the 
benefit  of  Mrs.  Nelson,  was  voluntary,  fraudulent,  and  void— ^ 
a  mere  donation,  as  against  the  creditors  of  the  said  Thomas 
M.  Nelson  whose  demands  were  in  existence  at  the  time. 
''■  2d.  That  the  trust  deed,  for  the  benefit  of  Mrs.  Nelson,  was 
but  the  execution  of  a  })Ower,  revocable  by  the  grantor  at  any 
time  before  its  acceptance  by  her,  and  that  the  levy  of  the  at- 
tachment, before  such  acceptance,  is  tantamount  to  a  revoca- 
tion by  the  grantor. 

3d.  That  the  trust  deed,  for  the  benefit  of  creditors,  was  but 
the  execution  of  a  power,  revocable  by  the  grantor,  at  any 
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time  before  acceptance  by  the  beneficiaries,  and  that  the  levy 
of  the  attachment  before  such  acceptance  operates  as  a  revo- 
cation. 

The  court  refused  to  give  either  of  these  charges,  but  in- 
structed the  jury,  1st  That,  if  the  said  Thomas  M,  and  Anna 
M,  entered  into  the  antenuptual  contract  of  the  19th  December 
1838,  and  afterwards  intermarried,  and  the  said  Thomas  M. 
thereupon  received  property  from  the  said  Anna  M,  of  the  val- 
ue of  twenty  thousand  dollars,  the  said  Anna  M,  then  became 
a  bona  fide  creditor  of  the  said  Thomas  M,  and  the  trust  deed 
for  her  benefit  would  be  upheld,  provided  it  conveyed  proper- 
ty of  no  greater  value  than  twenty  thousand  dollars :  2d,  That 
the  law  presumes  the  assent  of  the  beneficiaries  to  the  provis- 
ion made  for  them  in  the  respective  deeds  of  trust,  they  being 
on  their  face  beneficial  to  the  creditors.  To  the  refusal  of  the 
court  to  give  each  of  the  charges  asked,  and  to  each  charge 
given,  the  plaintiff  excepted  and  now  assigns  them,  severally, 
as  error. 

Rice,  Morgan  &  Heydenfeldt,  for  plaintiff: 

1.  The  ante-nuptial  agreement  executed  by  Thomas  M. 
Nelson  and  Anna  M.  Games,  in  1838,  is  merely  execukyry;  it 
is  not  an  executed  contract  and  is  not  a  marriage  settlement.  It 
is  a  mere  agreement  to  make  a  setthmewt.  But  whether  it  be 
the  one  or  the  other,  it  is  condemned  by  the  law  respecting 
marriage  settlements.  That  law  "  requires  a  fair  motive,  as 
well  as  a  valuable  consideration,  and  the  interest  must  be  ae- 
tually  declared  and  vested  at  the  time  of  a  settlement,  or  it  cannot 
prevail  against  the  rights  of  honest  creditors."  Rundle  v.  Mur- 
gatroyd's  assignees,  4  Dallas'  Rep.  804. 

2.  A  contract  between  husband  and  wife  previous  to  marriage, 
for  the  settlement  of  ^e  wife's  fortune,  is  released  by  the 
marriage.  This  is  certainly  true  in  a  court  of  law,  and  pro- 
bably in  a  court  of  equity.  Boatwright  &  Glaze  v.  Wingate, 
3  Brevard's  Rep.  423 ;  Darcy  v.  Chute,  1  Cases  in  Chancery, 
21 :  Acton  v.  Peirce,  2  Vem.  Rep.  481,  and  cases  in  note  1. 

3.  The  general  principle  is,  that  those  contracts  only  are  thus 
extinguished,  which  may  by  possibility  be  enforced  or  perform- 
ed during-  the  marriage.  Gibson  v.  Gibson,  15  Mass.  Rep. 
111.    But  a  provision  made  for  the  wife  in  contemplation  of 
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marriage,  which  by  the  terms  of  it,  is  not  to  take  effect  until 
afler  tlie  death  of  the  husband,  or  until  after  the  coverture  ceases, 
is  not  extinguished  by  the  subsequent  marriage.  Gibson  v. 
Gibson,  15  Mass.  Rep.  Ill ;  Mitchel  v.  Mhchel,  4  B.  Monroe's 
Rep.  380. 

•  4.  It  is  a  settled  and  uniform  rule,  that  settlements  made 
upon  a  wife  and  children  by  persons  who  have  not  a  sufficient 
estate  to  pay  all  their  debts,  are  void  against  creditors.  Run- 
die  V.  Murgatroyd's  assignees,  4  Dal.  Rep.  304 ;  Read  v.  Liv- 
ingston, 3  Johns.  Ch.  Rep.  481. 

5.  The  deed  to  the  claimant  "  for  the  part  payment  of  the 
above  mentioned  marriage  contract"  &c.,  cannot  be  valid 
against  the  then  existing  creditors  of  the  grantor,  until  the  as- 
sent of  the  beneficiary  was  shown. 

6.  The  affirmative  charge  given  by  the  court  is  erroneous 
in  several  particulars,  to  wit :  1st,  It  precluded  the  jury  from 
any  enquiry  into  tlie  intent — the  bona  fides,  in  making  the  deed 
to  the  claimant  for  the  benefit  of  Mrs.  Nelson.  2d,  It  preclu- 
ded the  jury  from  any  enquiry  into  the  condition  of  the  gran- 
tor— whether  he  was  solvent  or  insolvent  at  the  date  of  the 
trust  deeds.  3d,  It  assumed  that  if  Mrs.  Nelson  was  a  bona 
creditor,  that  the  deed  must  be  held  good,  although  it  may  have 
been  executed  with  intent  to  defraud  creditors,  and  although 
there  may  have  been  a  secret  trust  in  favor  of  the  grantor,  and 
although  the  property  did  remain  continuously  in  the  possession 
of  the  grantor.     4th,  It  assumed  that  Mrs.  Nelson  was  a  bona 

fide  creditor,  merely  because  her  fortune,  ^X  the  time  of  her  mar- 
riage was  ^20,000,  and  was  received  by  her  husband,  under 
the  agreement  between  herself  and  husband  executed  before 
the  marriage,  whereas  the  cases  before  cited,  show  the  law  to 
be  otherwise  than  as  charged  by  the  Circuit  Court. 

Ji.  E.  Parsons,  for  defendant: 
»'■  1.  Concede  the  marriage  settlement  to  be  a  mortgage,  and 
that  in  consequence  of  the  neglect  to  record  it,  the  mortgage 
is  lost,  yet  the  debt  remains.     This  dd)t  is  secured  by  the  trust 
deed. 

2.  If  the  marriage  settlement  is  a  mortgage,  its  lien  is  not 
lost  because  of  the  failure  to  record  it.  Adams  v.  Broughton 
13  Ala.  Rep.  31-  ot  Haw  ^m  rul 
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3.  But  this  marriage  settlement  is  not  a  mortgage.  It  is  an 
acknowledgment  on  the  part  of  Thomas  M.  Nelson,  that  he 
has  received  property  to  the  value  of  twenty  thousand  dollars, 
for  which  he  agrees  to  settle  on  her,  out  of  his  estate,  (viz, 
pay  her  out  of  liis  estate)  that  sum,  and  in  lieu  of  dower  also. 
This  is  an  indebtedness  which  will  support  the  subsequent 
conveyance  to  W.  N.  Nelson.  The  assent  of  Mrs.  Nelson  to 
this  deed  will  be  presumed — Elms  v.  Sutherland,  7  Ala.  2Q2 ; 
Gazzam  v.  Poyntz,  4  Ala.  374.  To  render  an  ante-nuptial 
settlement  void  as  a  fraud  upon  creditors,  it  is  necessary  both 
parties  should  have  notice  of  the  fraud — Andrews  &  Brothers 
V.  Jones,  et  al.  10  Ala.  400.   ^'inivxi 

4.  The  trustee  has  full  power  to  pay  the  debt  in  such  man- 
ner as  the  beneficiary  may  desire.  The  authority  conferred 
on  him  for  this  purpose  is  general,  and  this  authorises  him  to 
use  all  legal  and  proper  means  to  that  end.  He  is  to  hold  it 
in  trust  for  the  part  payment  of  the  marriage  settlement.  The 
object  of  the  trust  is  "  to  pay"  and  the  trustee  is  not  limited  to 
any  particular  mode  or  manner  of  payment.  If  ihe  deed  con- 
tained a  power  of  sale,  its  terms  would  have  to  be  followed ; 
but  where  no  terms  are  imposed  and  the  power  to  do  the  act 
is  given,  the  trustee  may  select — Chambers  v.  Mauldin,  4  Ala, 
Rep.  477. 

5.  But  the  right  to  make  this  conveyance  is  expressly  pro- 
vided for  in  the  marriage  contrac*,  and  the  acceptance  of  it  by 
the  wife,  is  a  part  ol  the  contract,  provided  this  deed,  in  the 
opinion  of  the  court,  amounts  to  a  charge  on  his  estate. 

CHILTON,  J. — By  the  ante-nuptial  contract  entered  in- 
to between  Thomas  M.  Nelson  and  Anna  M.  Nelson,  then  An- 
na M.  Carnes,  it  was  agreed,  that  the  said  Thomas  M.  should 
have  the  property  of  which  his  said  intended  wife  was  then 
possessed,  amounting  in  value  to  twenty  thousand  dollars, 
and  that  in  consideration  of  that,  and  in  lieu  of  the  dower  of 
his  said  intended  wife,  he  covenanted  "  to  settle  and  charge 
his  estate  in  the  sum  of  twenty  thousand  dollars,  for  the  bene- 
fit of  the  said  Anna  M. — being  a  sura  deemed  equivalent  to  her 
fortune."  The  deed  further  provides  "  tliat  the  said  Thomas 
M.  Nelson  doth  by  these  presents  grant  and  settle  on  the  said 
Anna  Matilda  Carnes    out  of  liis  estate,  the  sum  of  twenty 
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thousand  dollars  in  lieu  of  dower,  and  of  the  property  receiv- 
ed through  her,  for  her  own  proper  use  and  benfit,  free  from 
any  liabilities  of  the  said  Thomas  M.  Nelson."  This  deed 
was  executed  the  19th  December  1838.  The  proof  shows 
that  the  marriage  contemplated  by  the  deed,  was  afterwards 
solemnized  between  the  parties,  and  that  the  said  Thos.  M.  actu- 
ally received  property  to  the  value  of  twenty  thousand  dollars 
from  his  wife  upon  the  marriage. 

The  manifest  intention  of  the  parties  to  this  instrument  was, 
that  the  husband  should  settle  upon  the  wife,  to  her  sole  and 
separate  use,  the  sum  therein  specified,  and  not  having  paid 
the  money  before  the  consummation  of  the  marriage,  it  is  very 
clear  that  a  court  of  equity  would  hold  him  as  a  trustee  for 
his  wife,  and  chargeable  with  that  sum  as  for  her  separate  es- 
tate. Atherly  on  Marriage  Settlements,  90  et  seq.  He  was 
in  fact  her  debtor,  and  was  under  both  a  moral  and  legal  ob- 
ligation to  comply  with  the  terms  of  the  contract,  upon  the 
faith  of  which,  it  is  fair  to  presume,  the  wife  was,  at  least  in 
part,  influenced  to  enter  into  the  marital  relation.  There  was 
then  no  valid  objection  to  securing  by  the  husband,  after  the 
coverture,  the  debt  thus  due  by  a  conveyance  of  property  to  a 
trustee  for  her  benfit,  as  Avas  done  by  the  deed  of  22d  Sep- 
tember 1846  to  William  N.  Nelson,  the  claimant.  This  deed 
was  not  therefore  voluntary,  as  is  assumed  in  the  first  charge 
asked  to  be  given  by  the  Circuit  Court  to  the  jury  on  behalf 
of  the  plaintiff  in  error.  The  security  was  but  a  means  of 
consunmiating  the  settlement — 5  Yes.  275.  The  rule  is  too 
well  settled  to  admit  of  discussion,  that  if  a  party  do  that  which 
a  court  of  equity  would  compel  him  to  do,  the  court  will  hold 
it  good.  And  the  authorities  to  which  we  are  cited  by  the 
counsel  for  the  defendant  in  error  establish  beyond  doubt,  that 
a  court  of  equity  would  enforce  the  wife's  right  to  the  settle- 
ment provided  for  by  the  ante-nuptial  contract.  The  wife  in 
this  case  has  but  an  equitable  interest,  the  legal  title  being 
vested  in  the  trustee,  but  her  equity  is  a  sufficient  considera- 
tion to  support  the  deed. 

2.  The  charge  of  the  court,  that  if  the  jury  believed  certain 
enumerated  facts  existed,  they  constituted  the  wife  a  bona  fide 
creditor  of  the  husband,  we  think  is  free  from  error,  and  can- 
not be  regarded  as  withdrawing  from  the  jury  the  considera- 


JUNE  TERM,  1849. 301 

Lockwood  V.  Melson. 

lion  of  the  motive  which  prompted  to  the  execution  of  the 
trust  deed.  The  charge  has  reference  to  the  consideration  of 
the  deed,  and  was  given  in  lieu  of  one  which  was  denied, 
and  which  assumed  it  to  be  voluntary.  The  questions  raised 
below,  were."  upon  the  construction  of  the  deed,"  and  no  ques- 
tion of  fraud  in  fact  was  made  by  the  charges  asked,  and 
hence  none  were  concluded  by  the  first  charge  given, 

3.  The  remaining  two  charges  which  were  prayed  come 
directly  within  the  influence  of  the  principle  several  times  de- 
cided by  this  court,  and  which  must  be  considered  as  settled 
law,  viz :  that  where  a  trust  deed  is  executed  for  the  security 
of  creditors,  and  provides  that  the  creditor  should  do  or  omit 
any  thing  whatever,  the  deed  is  revocable  until  the  creditor  as- 
sents to  it ;  but  where  such  is  not  the  case — where  the  deed 
provides  a  security,  without  imposing  any  terms  upon  the 
creditor,  or  in  any  manner  postponing  the  collection  of  his  de- 
mand, the  provision  being  manifestly  for  his  benefit,  the  law 
implies  his  assent,  and  the  deed  is  not  revocable  by  the  gran- 
tor. Elmes  v.  Sutherland,  7  Ala.  Rep.  262;  4  ib.  374;  Nel- 
son, et  al.  V.  Dunn,  15  Ala.  Rep.  501.  Applying  the  rule  thus 
settled,  to  the  case  before  us,  it  is  very  clear  that  the  court  did 
not  err  in  refusing  the  two  charges  which  assume,  that  the 
deeds  of  trust  under  which  the  claimant  held  the  property 
required  the  assent  of  the  cestui  que  trusts  before  the  levy  of  the 
attachment,  in  order  to  render  them  valid.  Neither  of  the 
deeds  postpone  the  time  of  payment  of  the  demands  secured 
by  them,  and  no  condition  Avhatever  is  imposed  upon  the 
creditor.  They  were  then,  upon  their  face  beneficial  to  the 
creditors,  and  needed  not  their  assent  to  give  them  vitality. 

The  charges  given  but  affirm  the  law,  as  we  have  above 
laid  it  down,  and  were  strictly  correct.  Havihg  noticed  all 
the  points  presented  to  the  court  below,  and  being  unable  to 
discover  any  error,  the  judgment  must  be  affirmed. 
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THE  HEIRS  OF  BRYANT  vs.  STEARNS. 

1 .  Where  land  descends  to  six  heirs,  and  some  of  them,  without  the  con- 
currence of  the  others,  transfer  to  a  third  person  one  undivided  seventh 
part  of  the  whole,  it  is  not  erroneous,  on  an  application  for  partition 
under  the  statute,  to  divide  the  land  into  six  equal  parts  only,  and  pro- 
ceed to  a  partition  without  noticing  the  claim  of  such  third  person. 

2.  The  Btatute  requires,  that  in  a  proceeding  for  partition,  the  surveyor 
and  chain-carriers  shall  be  sworn  prior  to  the  survey ,  and  that  the  sur- 
vey shall  be  made  in  the  pi-esence  of  the  commissioners,  but  these  facts 
need  not  appear  in  the  return.  The  legal  presumption  is,  that  the  com- 
missioners have  done  their  duty,  until  the  contrary  is  shown. 

3.  The  mere  fact  that  one  of  several  coparceners,  or  tenants  in  common, 
is  a  lunatic,  does  not  divest  the  jurisdiction  conferred  by  the  statute 
in  proceedings  for  partition. 

4.  The  Judge  of  an  Orphans'  Court  has  jurisdiction  of  an  application  for 
partition  under  the  act  of  1803  (Clay's  Dig.  386.)  The  jurisdiction 
vests  in  him  as  Judge,  and  whether  he  be  called  the  Judge  of  the  Coun- 
ty Court,  or  the  Judge  of  the  Orphans'  Court,  is  wholly  inmiaterial. 

5.  A  proceeding  under  the  act  of  1803  for  partition  is  not  such  a  judg- 
ment, sentence  or  decree,  as  will  sustain  a  writ  of  error.  Certiorari  is 
the  only  process  by  which  it  can  be  brought  under  review. 

Error  to  the  Orphans'  Court  of  Tallapoosa. 

Wm.  H.  Stearns  petitioned  the  Judge  of  the  Orphans'  Court 
for  partition  of  certain  lands,  alleging  that  he  was  entitled  to  one 
sixth  part  equally  with  five  others,  who  as  heirs  at  laAV  held 
by  descent  from  William  H.  Bryant.  One  of  the  five,  William 
Bryant,  is  stated  to  be  a  lunatic.  On  the  filing  of  the  pethion, 
an  order  was  made  that  three  persons,  naming  them,  be  ap- 
pointed commissioners  to  divide  the  land,  unless  objections  be 
made  before  the  Judge  on  the  first  Monday  in  August  there- 
after. On  the  first  Monday  in  August,  two  of  the  heirs  ap- 
peared and  objected  to  the  pethion,  but  what  their  objections 
were  does  not  appear.  On  their  motion,  however,  the  appli- 
cation was  continued  until  the  first  Monday  in  September.  On 
the  first  Monday  in  September,  a  guardian  ad  litem  was  ap- 
pointed to  defend  for  the  lunatic,  who  denied  the  allegations 
of  the  petition;  but  the  facts  and  issues  being  found  in  favor 
of  the  petitioners,  the  three  individuals,  previously  named,  were 
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appointed  and  a  commission  issued  to  them  to  make  partition 
according  to  the  prayer  of  the  petition.  They  were  duly 
sworn,  proceeded  to  malte  the  partition,  and  divided  the  land 
described  into  six  equal  parts,  and,  after  having  given  the  re- 
quisite notice  to  all  the  heirs,  proceeded  by  ballot  to  allot  to 
each  his  share  in  seversilty,  and  made  return  to  the  Judge  un- 
der their  hands  and  seals,  showing  the  manner  in  which  they 
had  executed  the  commission,  and  the  share  allotted  to  each. 
Two  of  the  heirs  filed  objections  to  the  return  of  the  commis- 
sioners, each  of  which  was  overruled  by  the  Judge  of  the  Or- 
phans' CouTt,  and  the  partition  confirmed  and  ordered  to  be 
recorded.  The  objections  urged  below  are  severally  noticed 
in  the  opinion  of  the  court,  and  the  overruling  of  them  is  the 
error  here  assigned. 

McLester,  for  plaintiffs  in  error. 

Morris,  contra. 

DARGAN,  J. — The  first  assignment  of  error  is,  that  the 
land  should  have  been  divided  into  seven  instead  of  six  shares, 
in  consequence  of  an  agreement  under  seal,  by  which  Need- 
ham  Bryant  and  General  J.  Bryant,  two  of  the  heirs,  and  Wil- 
liam F.  Stearns  and  Joel  Mayberry,  who  had  intermarried 
with  two  of  the  daughters  of  William  Bryant,  deceased,  trans- 
fered  to  Bodicia,  the  widow,  one  seventh  part  of  all  the  real 
and  personal  estate  of  her  deceased  husband.  There  are  six 
heirs,  but  the  agreement  is  signed  by  two  only,  and  the  hus- 
bands of  two  of  the  females,  who  are  entitled  as  heirs  and  dis- 
tributees to  participate  in  the  division  of  the  estate.  It  is  veiy 
clear  that  this  agreement  can  operate  only  on  the  shares  or  in- 
terest of  the  two  heirs  that  have  signed  it,  and  the  other  four 
are  entitled  each  to  one  sixth  part.  The  agreement,  however, 
may  be  binding  personally  on  the  husbands  of  the  two  daugh- 
ters who  are  parties  to  it — yet  it  cannot  have  the  effect  of 
vesting  in  the  widow  any  title  to  the  land,  to  the  prejudice  of 
the  rights  and  interests  of  their  wives,  who  are  entitled  by  de- 
scent each  to  a  sixth  part,  but  who  have  not  by  any  act  of 
theirs  conveyed  any  share  of  their  interest.  The  agreement, 
then,  can  only  operate  on  the  interest  of  two  of  the  heirs,  if  it 
can  operate  to  give  her  title  to  any  portion.     The  four  heirs 
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are  entitled  to  one  sixth  each.  This  being  the  condition  of 
the  legal  rights  of  the  parties,  we  can  see  no  objection  to  a 
partition  into  six  equal  shares,  as  Bodicia,  the  widow,  may  as- 
sert her  rights,  notwithstanding  the  partition,  either  against  the 
shares  of  the  two  heirs,  Needham  and  General  J.  Bryant,  or 
personally  against  all  the  parties  to  the  agreement,  as  she  may 
see  fit,  or  be  entitled.  But  if  it  be  admitted  that  she  could  de- 
mand one  seventh  /rom  those  whose  interest  in  the  land  may 
be  bound  by  the  agreement,  or  that  she  could  sue  all  of  the 
obligors  for  not  allotting  to  her  one  seventh  part,  yet  as  the  in- 
terest in  the  land  of  four  of  the  heirs  is  not  in  any  manner 
bound  by  it,  we  ihinli  the  partition  is  well  made,  without  no- 
ticing her  rights  under  the  agreement,  or  making  her  a  party 
to  the  proceedings,  leaving  her  to  Eissert  her  claim,  if  any  she 
has,  as  she  may  see  proper. 

2.  The  second  assignment  of  error  is,  that  the  return  made 
by  the  commissioners  of  the  division  of  the  land  does  not 
show  that  the  surveyor  and  chain-carriers  were  sworn  before 
they  proceeded  to  survey  the  land.  It  is  true  that  the  statute 
requires  that  surveyors  and  chain -carriers  shall  be  sworn  that 
they  will  well  and  truly  perform  their  respective  duties,  before 
the  land  is  surveyed,^  and  it  is  made  the  duty  of  the  commis- 
sioners, previous  to  the  survey,  to  have  this  oath  administered. 
(Clay's  Dig.  386,  §  4.)  But  the  question  is,  whether  it  is  in- 
dispensably necessary  that  the  return  of  the  commissioners 
should  show  this  fact.  The  statute  requires  that  the  commis- 
sioners shall  transmit  the  writing  containing  their  appointment 
and  their  oath  or  affirmation  of  office,  certified  by  the  person 
administering  the  same,  and  the  map  and  field  book,  and  also 
their  accounts,  to  the  Judge  from  whom  they  received  their 
appointment,  or  in  case  of  his  death,  resignation  or  removal, 
then  to  any  Judge  of  the  same  court,  who,  after  inspecting  the 
same,  shall  order  such  instruments  to  be  recorded.  Clay's  D. 
388,  §  8.  It  is  evidently  the  duty  of  the  commissioners,  before 
they  proceed  to  survey  the  land,  to  administer  the  oath  required 
to  the  surveyor  and  chain-carriers ;  and  if  such  oath  was  not 
administered,  the  court  to  which  a  return  of  the  commission- 
ers is  made  should  set  it  aside.  But  the  question  raised  by 
the  assignment  of  errors  is,  whether  the  return  is  defective,  be- 
cause it  does  not  show  on  its  face  that  such  oath  was  admin- 
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istered.  The  statute  that  requires  the  oath  to  be  administered 
also  prescribes  what  the  return  shall  contain,  to- wit,  the  instru- 
ment of  writing  containing  their  appointment,  their  oath  of 
office  properly  certified,  and  their  map  and  field  book.  But 
it  is  not  required  that  their  return  on  its  face  should  show  that 
the  surveyor  and  chain  carriers  were  sworn.  Shall  the  return 
and  partition  for  this  be  set  aside  ?  The  legal  presumption 
must  be,  that  the  commissioners  have  discharged  the  duties 
required  of  them  according  to  law,  until  the  contrary  appears, 
and  we  cannot  infer  that  they  have  omitted  so  important  a  re- 
quirement in  the  absence  of  all  proof.  The  law  does  not  re- 
quire that  their  return  should  show  affirmatively  that  the  oath 
was  administered.  It  is  therefore  valid,  though  this  fact  be 
not  stated  in  the  return,  if  in  fact  the  oath  required  was  admin- 
istered to  the  surveyor  and  chain-carriers.  The  plaintiff",  there- 
fore, cannot  object  to  the  partition  on  the  ground  alone  that 
the  commissioners'  return  does  not  show  that  the  oath  was  ad- 
ministered, but  he  must  go  further  and  show  by  proof  that  it 
had  not  been  done.  As  no  such  proof  was  offered,  this  assign- 
ment of  error  is  unavailing. 

The  same  answer  must  be  given  to  the  third  assignment  of 
error,  which  is,  that  the  return  does  not  show  that  the  survey 
was  made  in  the  presence  of  the  commissioners.  It  would  be 
difficult  to  perceive  how  they  could  make  the  partition,  having 
a  due  regard  to  the  quantity  and  quality  of  each  share,  unless 
they  were  present  and  directed  the  survey.  But  the  return 
need  not  state  positively  that  they  were  present,  directing  the 
survey;  this  will  be  presumed,  until  the  contrary  is  shown  by 
proof. 

The  fourth  error  assigned  is,  that  the  time,  place  and  man- 
ner of  the  allotment  are  not  certified  as  directed  by  the  statute. 
We  have  examined  the  return,  and  cannot  pronounce  it  de- 
fective. The  notice  required  of  the  time  and  place  of  the  allot- 
ment was  given,  and  the  allotment  was  made  by  ballot  in  the 
manner  prescribed  by  the  statute,  and  the  whole  is  certified 
by  the  commissioners.  We  can  perceive  no  defect  in  the  man- 
lier in  which  the  share  of  each  was  allotted  or  set  apart. 

3.  The  fifth  and  sixth  assignments  of  error  question  the  ju- 
risdiction of  the  Judge  of  the  Orphans'  Court  to  order  the  par- 
tition, because  William  Bryant,  one  of  the  heirs,  was  a  li^natic, 
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and  it  is  urged  that  this  dejjrives  the  court  of  jurisdiction. — 
The  language  of  the  act  of  1803  is,  that  any  person  being  a 
coparcener,  joint  tenant  or  tenant  in  common  of  any  tract  or 
tracts  of  land  within  this  State,  may  at  any  time  apply  to  one 
or  more  of  the  Judges  of  the  Circuit  Courts  of  this  State,  or 
to  any  Judge  of  the  County  Court,wherein  such  lands  may  lie, 
for  a  partition  of  such  tract  or  tracts  of  land,  who  shall  ascer- 
tain the  number  of  shares  or  parts  in -which  such  tractor  tracts 
of  land  are  held  by  the  coparceners,  joint  tenants  or  tenants  in 
common,  and  shall  nominate  three  persons,  not  interested  in 
said  land,  to  make  partition,  &;c.  It  is  very  certain  that  a  co- 
parcener, joint  tenant  or  tenant  in  common  is  entitled  to  par- 
tition and  to  have  his  share  alloted  to  him  in  severalty,  ahho' 
his  co-tenant  be  a  lunatic ;  and  the  jurisdiction  of  the  Judge 
does  not  depend  on  the  character  of  the  co-tenants,  but  on  the 
fact  that  the  land  is  held  jointly  by  parceners,  joint  tenants 
or  tenants  in  common,  and  that  some  one  of  them,  able  to  sue, 
makes  application  for  partition  in  the  manner  prescribed  by 
the  act.  When  such  an  application  is  made,  showing  that  the 
lands  are  held  jointly  by  parceners,  joint  tenants  or  tenants  in 
common,  the  jurisdiction  of  the  Judge  over  the  subject  is  com- 
plete, and  he  must  proceed,  according  to  law  to  make  the  par- 
tition. 

4.  It  is  also  contended,  that  the  Judge  of  the  Orphans'  Court 
cannot  claim  to  exercise  this  jurisdiction  under  the  act  of  1803, 
but  obtains  his  jurisdiction  from  the  act  of  1806,  the  proceed- 
ings under  which  are  different  from  those  contemplated  by  the 
act  of  1803.  We  think  that  the  Judge  of  the  Orphans'  Court, 
as  it  is  sometimes  called  in  our  statutes,  has  jurisdiction  under 
the  act  of  1803,  under  which  these  proceedings  were  had.  It 
is  true  that  the  language  in  this  act  is,  that  the  application  may 
at  any  time  be  made  to  any  one  or  more  of  the  Judges  of  the 
Circuit  Courts,  or  to  the  Judge  of  the  County  Court  of  the 
county  in  which  the  lands  may  lie ;  but  the  Judge  of  the  Coun- 
ty Court  and  of  the  Orphans'  Court  is  the  same  person  in  this 
State,  and  when  he  is  spoken  of  in  reference  to  business  per- 
taining to  a  Court  of  Probate,  he  is  frequently  called  the  Judge 
of  the  Orphans'  Court ;  when  in  reference  to  business  not  pe- 
culiarly belonging  to  a  Court  of  Probate,  he  is  styled  the  Judge 
of  the  County  Court.     But  as  the  same  person  is  Judge  of 
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both  courts,  whether  the  jurisdiction  be  confered  on  him  by 
the  name  of  the  Judge  of  the  County  or  Orphans'  Court  is  im- 
material ;  it  vests  in  him  as  Judge,  and  therefore  he  can  le- 
gally exercise  the  poAvers  confered  on  him  by  this  statute, 
whether  he  be  styled  the  Judge  of  the  one  court  or  the  other, 
and  if  he  proceeds  in  conformity  with  the  act,  his  sentence, 
judgment  or  decree  is  conclusive.  The  act  of  1806  does  seem 
to  contemplate  a  course  of  proceeding  different  from  the  act 
of  1803,  but  it  certainly  does  not  in  any  manner  repeal  tlie 
act  of  1803,  nor  restrict  or  limit  the  jurisdiction  of  the  Judge 
of  the  County  Court ;  whether  it  enlarges  the  jurisdiction  may 
well  be  doubted.  It  provides  for  partition  in  only  two  cases : 
where  the  tenants  hold  as  devisees,  or  by  descent,  and  some 
of  them  are  under  age,  the  Judge  of  the  Orphans'  Court  may 
make  partition  in  the  manner  pointed  out  in  that  act.  As  to 
whether  partition  can  be  made  under  the  act  of  1803,  when  one 
of  the  tenants  is  under  age,  ii  is  iiot  necessary  to  express  an 
opinion.  But  when  aU  tlie  tenants  are  of  full  age,  whether 
they  hold  by  devise,  by  descent,  or  otherwise,  they  must  hold 
either  as  coparceners,  joint  tenants,  or  tenants  in  common,  and 
consequently  any  one  of  them  is  entitled  to  partition  under 
this  act. 

5.  Ahhough  we  have  examined  the  errors  assigned,  yet  we 
come  to  the  conclusion  that  the  writ  of  error  must  be  dismissed. 
A  writ  of  error  will  lie  to  a  final  judgment  or  decree  of  the 
Circuit,  County  or  Orphans'  Court,  but  the  proceedings,  under 
the  act  of  1803  for  the  partition  of  land,  cannot  be  said  to  be 
such  a  final  judgment  or  decree,  in  the  sense  of  that  term,  as 
authorises  us  to  review  it  by  a  writ  of  error.  It  is  true,  it  is 
of  a  judicial  character,  and  is  binding  on  the  rights  of  the  par- 
ties to  the  extent  contemplated  by  the  act.  Yet  the  Judge  does 
not  sit  as  Judge  of  a  court  to  which  a  writ  of  error  may  issue. 
For  instance,  if  the  application  is  made  to  one  or  more  of  the 
Judges  of  the  Circuit  Courts,  it  may  be  heard  in  vacation  and 
decided  in  vacation,  when  the  partition  is  completed.  The 
proceedings  may  be  ordered  to  be  recorded  in  either  the  Cir- 
cail  or  County  Court  of  the  county  in  which  the  land  lies.  If 
the  costs  be  not  paid,  the  Judge  himself  issues  an  order  to  sell 
the  land  of  the  delinquent  party  for  its  payment.  In  such  a 
case,  should  the  proceedings  be  ordered  to  be  recorded  in  the 
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County  Court,  to  what  court  should  we  direct  the  writ  of  er- 
ror ?  If  to  the  Circuit  Court,  the  clerk  of  that  court  could  not 
certify  the  record,  for  there  is  no  record  of  file  in  his  court.  If 
to  the  County  Court,  there  is  no  judgment  of  the  County  Court. 
In  the  case  supposed,  we  could  not  get  the  record  before  us 
by  this  process.  The  jurisdiction  confered  by  the  act  is  a  spe- 
cial one,  and  the  Judge  who  exercises  it  does  not  sit  either  as 
Judge  of  the  Circuit  or  County  Court,  but,  being  Judge  of  the 
one  or  the  other  of  those  courts,  he  is  clothed  with  authority 
to  proceed  and  determine  the  matter  according  to  the  direc- 
tions of  the  statute.  The  statute  prescribes  no  mode  by  which 
these  proceedings  may  be  reviewed  by  an  appellate  court,  and 
consequently  a  writ  of  error  will  not  lie.  The  only  process 
by  which  these  procesdings  can  be  reviewed  and  reversed,  or 
affirmed,  is  by  a  writ  of  certiorari,  which  lies  to  review  the  acts 
and  proceedings  of  any  one  exercising  legal  authority  and  pro- 
nouncing judgments  or  sentences,  or  decrees  In  the  nature  of 
judgments,  if  there  be  no  other  remedy  provided  by  law  by 
which  their  acts  or  judgments  can  be  reviewed. 
Let  the  writ  of  error  be  dismissed. 


SCALES  vs.  DESHA,  SHEPPARD  &  CO. 

1.  Where  a  note  is  made  by  J.  H.  S.  and  endorsed  by  R.  S.  and  J.  W. 
P.  for  the  exclusive  benefit  of  N.  S..  and  J.  W.  P.  at  the  time  of  the 

•  transaction  agrees  to  be  bound  equally  with  the  maker  and  first  en- 
i  dorser,  and  N.  S.  alterwards,  with  the  assent  of  the  parties,  executes 
.  a  deed  of  trust  to  J.  H.  S.  to  secure  them,  and  the  property  conveyed 
is  levied  on  and  claimed  by  the  trustee  under  the  deed,  J.  W.  P.,  on 
the  trial  of  the  right  of  property,  is  an  incompetent  witness  for  the 
claimant,  nor  is  his  competency  restored  by  a  subsequent  release  to 
the  claimant  and  R.  S.  of  all  his  interest  in  the  security  and  a  bond  of 
indemnity  from  them  to  him  against  all  furiiier  losses  on  account  of 
N.  S. 

2.  Where  the  deposition  of  a  witness  is  taken,  when  he  is  incompetent, 
and  his  competency  is  afterwards  restored,  a  second  deposition  taken 
whilst  the  first  remains  on  the  file  of  the  court,  in  which  the  witness 
merely  states,  "that  the  facts,  deposed  to  in  the  deposition  of  his  as 
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aforesaid  first  taken,  are  true,"  will  not  antliorise  the  admission  of  the 
first  deposition  as  evidence. 

3.  In  a  trial  of  the  right  of  property  between  one  claiming  under  deed  of 
trust  for  the  benefit  of  certain  creditors  of  the  debtor  and  an  attaching 
creditor,  the  debtor  being  dead  and  a  decree  of  insolvency  and  distri- 
bution having  been  passed  on  his  estate,  his  distributees  are  prima  facie 
competent  witnesses  for  the  claimant. 

4.  If  a  witness,  examined  under  commission,  states  facts  which  are  ad- 
missible, but  insufficient  per  se  to  make  out  the  case,  his  deposition 
should  not  be  excluded,  if  the  party  offering  it  announces  his  purpose 
to  show  their  relevancy  by  other  evidence. 

6.  Hearsay  evidence  is  inadmissible.  "  • 

Error  to  the  Circuit  Court  of  Talladega.  Tried  before  the 
Hon.  Nathan  Cook. 

This  was  a  trial  of  the  right  of  property  in  several  slaves, 
levied  on  in  July  1842,  by  virtue  of  an  attachment  in  favor  of 
the  defendants  in  error  against  Nicholas  Scales,  and  claimed 
by  Joseph  H.  Scales,  under  a  deed  of  trust  executed  to  him 
by  the  defendant  in  attachment  on  the  21st  October  1840. 
The  claim  was  interposed  by  the  plaintiff  in  error  on  the  day 
of  levy.  During  the  pendency  of  the  suit,  which  was  tried 
at  the  Fedl  term  1848,  Nicholas  Scales  died,  and  at  the  Octo- 
ber term  1847,  of  the  Orphans'  Court  of  Talladega  county,  his 
estate  was  declared  insolvent  and  final  distribution  of  it  sub- 
sequently made  among  his  creditors.  The  claimant  on  the 
trial  offered  to  read  the  deposition  of  James  W.  Perkins,  to 
which  the  plaintiffs  in  attachment  objected.  It  appears  from 
the  testimony  of  the  witness,  that  in  1839,  the  claimant  made 
a  note  of  S3000,  at  six  months  date,  which  was  endorsed  by 
Robert  Scales  and  the  witness,  and  discounted  at  the  Bank 
of  Tennessee,  for  the  exclusive  benefit  of  said  Nicholas  Scales; 
.that  at  the  time  of  this  transaction,  the  witness,  notwithstand- 
ing he  was  the  second  endorser,  agreed  to  be  equally  liable 
with  the  maker  and  first  endorser  for  the  amount  of  the  note ; 
that  the  deed  of  trust  under  which  the  claim  was  interposed 
was  executed  to  secure  the  parties  to  said  note ;  that,  being 
informed  that  there  was  some  difficulty  about  the  property 
embraced  in  the  deed  of  trust  with  the  creditors  of  Nicholas 
Scales,  the  witness  about  the  10th  February  1846  proposed 
to  Joseph  H.  &  Robert  Scales,  that  each  should  pay  his  pro- 
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portional  share  of  the  note  and  stop  litigation,  to  Avhich  they 
refused  to  assent ;  and  that  he  thereupon  assigned  to  said  Jo- 
seph H.  &  Robert  Scales  all  his  claim  against  Nicholas  Scales 
and  took  from  them  a  bond  of  indemnity  to  secure  him  against 
all  further  losses  on  account  of  Nicholas  Scales.  This  was 
not  done  to  render  him  competent  as  a  witness,  nor  did  he 
know  that  it  was  in  contemplation  at  the  time  to  make  him 
one.  The  court  considered  the  witness  incompetent  and  ex- 
cluded his  deposition  from  the  jury.  The  claimant  next  offer- 
ed to  read  two  sets  of  depositions  of  Nicholas  Perkins.  The 
second  states  that  at  the  time  of  his  first  examination  he  was 
interested  in  the  event  of  the  suit,  but  that  tliai  interest  had 
been  removed  by  a  release  prior  to  the  re-examination,  and 
the  witness  then  goes  on  to  testify,  "that  the  facts,  deposed  to 
in  the  deposition  of  his  as  aforesaid //r^^  taken,  are  true."  The 
claimant  thereupon  proposed  to  read  the  first  deposition,  but 
the  plaintiff  objected,  and  the  court  sustained  the  objection. 
The  claimant  thereupon  offered  to  examine  as  witnesses  Thos. 
H.  P.  Scales,  Thaddeus  Scales  and  Nicholas  P.  Scales,  the 
sons  and  heirs  at  law  of  Nicholas  Scales,  deceasd.  The  plaintiff 
objected  to  them  as  incompetent  witnesses  and  the  court  ex- 
cluded them  from  testifying.  The  claimant  likewise  intro- 
duced Green  T.  McAfee,  as  a  witness  and  the  court  excluded 
him  on  the  ground  that  he  was  the  husband  of  one  of  the 
daughters  of  Nicholas  Scales,  deceased.  After  the  rejection 
of  Thomas  H.  P,  Thaddeus  W,  and  Nicholas  P.  Scales,  they 
executed  a  release  to  the  plaintifTs  in  attachment  of  all  inter- 
est in  the  slaves  in  controversy,  and  tendered  it  to  the  plain- 
tiff's counsel,  who  refused  to  accept  it,  whereupon  the  court 
decided  that  they  were  still  incompetent  to  testify.  To  prove 
the  discount  and  renewals  from  time  to  time  of  the  ^3000  note 
at  the  Bank  of  Tennessee,  the  claimant  offered  to  read  the  depo- 
sition of  David  Read,  taken  in  a  chancery  cause  in  which  the 
claimant  was  the  complainant  and  plaintiff  in  attachment  and 
others  the  defendants,  and  also  the  deposition  of  one  Nichols 
taken  in  the  same  proceeding.  The  plaintiff"  moved  to  exclude 
the  first,  and  certain  portions  of  the  other,  which  motion  the 
court  sustained.  The  several  rulings  of  the  court  are  now  as- 
signed as  error. 
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McAfee  &  Jones,  for  plaintiff  in  error. 

Rice,  Morgan  &  Parsons  for  defendants :  4 

1.  Scales  and  McAfee  being  distributees  of  defendant  in 
execution  were  incompetent  witnessess.  Carter  v.  Graves,  7 
How.  6 ;  Foster  v.  Nolin,  4  Miss.  18 ;  Powell  v.  Powell  7  Ala. 
Rep.  582 ;  Maury  v.  Mason,  8  Porter,  232 ;  Powell  v.  Powell, 
10  Ala.  Rep.  910;  Locke  v.  Noland,  11  Ala.  Rep.  262;  Wil- 
liams'  ex'r  v.  Temple,  adm'r,  6  Ala.  Rep.  656,  and  no  release 
could  render  them  competent.  See  cases  cited  supra — Hall 
V.  Alexander,  9  Ala.  Rep. — 2.  The  release  that  was  made  falls 
Avithin  the  influence  of  Mason  v.  Maury,  8  Porter,  233;  and 
the  machinery  employed  puts  the  case  within  the  influence  of 
Prewitt  V.  Houston,  8  Ala.  Rep.  846. — 3.  The  estate  of  the 
defendant  in  execution  was  declared  insolvent,  and  the  ad- 
ministrator discharged.  The  demand  of  the  plaintiff' in  exe- 
cution was  never  presented,  and  they  had  nothing  but  a  lien 
pn  the  property,  which  if  defeate(l,  they  are  barred  by  the  sta- 
tute of  non  claims,  and  the  witnesses  offered,  being  the  distri- 
butees, are  direcfly  interested  in  putting  the  claim  of  plaintiffs 
in  execution  out  of  the  way,  as  thereby  they  increase  the  fund 
for  distribution. — 4.  There  is  no  possibility  of  a  balance  of 
interest,  as  the  witnesses  are  interested  in  getting  rid  of  the 
lien  of  plaintiffs  in  execution  upon  the  property — and  on  the 
other  hand,  have  the  right  to  redeem  the  property  under  the 
deed  of  trust ;  or  if  not  redeemed,  they  will  take  the  surplus 
when  the  deed  is  satisfied. — 5.  The  deposition  of  Read  was 
properly  rejected  as  evidence,  for  he  proved  that  all  he  had 
stated  was  mere  hearsay — and  so  of  the  deposition  of  Perkins 
marked  excluded. 

COLLIER,  C.  J. — A  release  by  a  distributee  to  the  ad- 
ministrator of  all  claims  upon  the  estate,  makes  the  distributee 
a  competent  witness  for  the  administrator  in  a  suit  against 
the  latter  by  a  creditor  of  the  estate;  and  the  release  is  equally 
ofl'ectual  to  remove  the  interest  whether  it  be  founded  vipon  a 
consideration  or  not.  Hall  v.  Alexander,  9  Ala.  Rep.  219;  3 
Phil.  Ev.  C.  &  H's  notes  1561;  Boon  v.  Nelson's  heirs,  2  Dan. 
Rep.  391.  But  a  release  to  the  administrator  of  "the  demand 
ih^^ritf^is- insufficient  to  make  the  distributee  coiTipelent  to  es- 
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tablish  a  claim  in  favor  of  the  estate ;  in  such  case  a  recovery 
will  increase  the  fund  to  pay  debts,  and  leave  a  larger  amount 
for  distribution,  or  if  the  administrator  should  be  unsuccessful, 
the  fund  will  be  diminished  by  the  payment  of  costs.  Wil- 
liams' ex'rs  V.  Temple,  adm'r  6  Ala.  Rep.  656. 
..  In  Maury's  adm'r  v.  Mason's  adm'r  8  Port.  Rep.  211,  it  was 
held  that  a  distributee  cannot  make  himself  a  competent  wit- 
ness for  the  administrator  by  releasing  all  his  interest  in  the  es- 
tate to  the  co-distributees ;  that  a  release  executed  for  such  a 
purpose,  whether  valid  or  not  as  between  the  parties  to  it,  will 
not,  upon  grounds  of  public  policy,  remove  the  disqualifica- 
tion. See  also,  Powell,  et  al.  v.  Powell,  adm'x,  7  Ala.  Rep. 
582 ;  Houston  v.  Prewitt,  8  Ala.  Rep.  846 ;  Powell,  et  al.  v. 
Powell,  10  Ala.  Rep.  900 ;  Locke  v.  Noland,  11  Ala.  249 ;  Bell 
V.  Smith,  5  B.  &  C.  Rep.  188;  Scott  v.  Lloyd,  12  Pet.  Rep. 
145. 

A  release  in  order  to  remove  the  interest  of  the  party  re- 
leasing need  not  be  actually  delivered  from  the  releasor  to  the 
releasee.  If  it  be  intended  to  operate  as  such,  and  presents 
an  operative  appearance  to  the  court,  it  shall  have  that  effect. 
A  release  good  in  form  is  available,  though  not  actually  de- 
livered, but  only  entered  on  the  minutes  of  the  court.  Mc- 
Causland  v.  Neal,  3  Stew.  &  Port.  Rep.  131 ;  2  Phil.  Ev.  C.  & 
H's  notes,  272 ;  3  ib.  1561,  and  cases  there  cited ;  1  Greenl. 
Ev.  §  429. 

Bell  V.  Smith  and  others,  5  B.  &  Cresw.  Rep.  188,  was  an 
action  of  assumpsit,  brought  in  the  name  of  Bell  on  a  policy 
of  insurance.  The  declaration  averred  that  Armet,  Gibb, 
Robertson  and  Wimble  were  at  the  time  of  the  loss  interest- 
ed in  the  goods  insured,  to  the  full  amount  of  the  policy,  and 
that  it  was  made  for  their  use  and  benfit.  At  the  trial  Armet 
was  offered  as  a  witness  for  the  plaintiff.  He  was  objected 
to  as  incompetent,  and  the  plaintiffs  gave  in  evidence  a  deed 
poll  executed  by  A.,  before  the  commencement  of  the  action, 
whereby  he  released  to  the  plaintiffs  all  actions  which  he  might 
have  by  reason  of  the  policy,  or  for  any  monies  to  be  recov- 
ered by  them  from  the  underwriters.  They  also  gave  in  evi- 
dence an  indenture  executed  by  A.  after  the  commencement 
of  the  action,  whereby  (after  reciting  the  plaintiffs  had  effected 
the  policy,  that  A.  G.  R.  and  W.  were  the  persons  interested, 
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that  actions  had  been  commenced  in  the  names  of  the  plain- 
tiffs, and  that  they  being  desirous  of  an  indemnity  against  the 
costs,  the  Court  of  Common  Pleas  had  ordered  A.  G.  R.  &  W. 
to  indemnify,  and  that  L.  &  R.  had  agreed  to  it ;  A.  G.  R.  & 
W.  in  consideration  thereof  and  of  ten  shillings,  assigned  to 
L.  &  R.  all  their  interest  in  the  policy,  and  all  benefit  to  be  de- 
rived therefrom,  and  all  monies  to  be  recovered  in  said  actions 
to  and  for  their  own  exclusive  use  and  benefit :  Held,  that  A. 
was  at  all  events  still  liable  to  the  attorney  employed  to  bring 
the  action,  and  therefore  incompetent.  Abbott,  C.  J.  said,  "  I  am 
of  opinion  that  Armet  Avas  not  a  competent  witness.  There 
can  be  no  doubt  that  originally  he  was  substantially,  though 
not  nominally  a  plaintiff  in  the  cause ;  and  we  ought  not  to  be 
astute  to  give  effect  to  that  which  makes  the  real  plaintiff  a 
witness.  The  action  being  for  his  benefit,  although  brought 
in  the  names  of  the  brokers,  it  must,  until  the  contrary  is  shown, 
be  presumed  that  it  was  brought  by  him,  and  by  his  authority, 
rather  than  by  those  who  had  no  interest  in  it.  If  the  action 
was  brought  by  his  authority,  either  express  or  implied,  he 
became  liable  to  pay  the  attorney  employed  to  bring  it,  and 
he  is  still  under  that  liability,  nothing  having  been  done  to  de- 
prive the  attorney  of  his  right  to  recover  his  costs  from  him. 
The  machinery  therefore  (nothwithstanding  all  the  contrivan- 
ces adopted)  has  still  left  this  objection  open ;  and  upon  this 
ground  alone,  without  going  further,  I  think  that  there  is  suf- 
ficient to  warrant  us  in  saying  that  Armet  had  an  interest  in 
obtaining  a  verdict  for  the  plaintiffs.  He  was  therefore  im- 
properly admitted  to  give  evidence."  The  other  members  of 
the  court  concurred. 

1.  It  is  distinctly  admitted  by  the  witness,  J.  W.  Perkins, 
that  although  he  was  the  second  indorser  of  the  note  made  by 
Joseph  H.  Scales  for  the  accommodation  of  N.  Scales,  deceas- 
ed, he  was  equally  liable  for  its  payment  with  the  other  par- 
ties to  it,  and  bound  to  contribute  (if  necessary)  as  between 
himself,  the  maker,  and  the  prior  indorser,  one  third  of  the 
amount.  His  assent  to  the  trust  deed  executed  by  N.  Scales 
is  also  clearly  inferable  from  the  fact  that  it  was  beneficial  to 
him,  and  though  informed  of  it  he  never  objected  to  its  pro- 
visions or  otherwise  repudiated  it.  True  after  he  learned  that 
there  would  be  some  diffiiculty  in  making  the  security  availa- 
25 
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ble  he  proposed  to  the  maker  of  the  note  and  the  first  endor- 
ser that  each  of  them  should  pay  a  proportionate  part  of  it,  and 
thus  avoid  the  trouble  and  expense  of  a  suit  in  defending  the 
deed ;  but  this  proposition  was  not  assented  to.  The  witness 
then  declared  his  unwillingness  "  to  pay  any  costs,  lawyer's 
fees,  or  any  other  sort  of  expenses ;"  and  to  make  himself  cer- 
tainly secure,  about  the  lOlh  February  1846,  he  assigned  to  Jos- 
H.  and  R.  Scales  all  his  claim  against  N.  Scales,  and  took 
from  them  a  bond  of  indemnity  to  secure  himself  against  all 
further  loss,  &c.  on  account  of  N.  Scales.  This  assignment 
was  made  without  any  other  consideration  than  the  bond  of 
indemnity.  Witness  declares  that  he  did  not  make  the  assign- 
ment for  the  purpose  of  rendering  himself  competent  as  a  wit- 
ness— he  did  not  then  expect  to  be  called  on  to  testify,  nor 
does  he  know  that  such  an  event  was  contemplated  by  any  one. 
The  note  refered  to  was  made  on  the  7th  August  1840 — the 
claim  interposed  on  the  9th  July  1842  by  the  trustee,  more 
than  three  years  and  a  half  previous  to  the  assignment  by  the 
witness.  It  was  the  duty  of  the  trustee  when  the  property 
conveyed  to  him  was  attached,  to  assert  the  interest  of  the 
cestui  que  trust,  either  by  interposing  a  claim  under  the  statute, 
or  in  some  other  legal  form.  He  was  invested  with  the  legal 
estate,  and  having  accepted  the  trust,  it  was  his  duty  to  exe- 
cute it ;  and  perhaps  he  could  not  excuse  its  omission  without 
the  assent  of  the  beneficiaries.  Huckabee  v.  Billingsley  at 
this  term.  The  assent  of  the  witness  to  the  deed  being  im- 
plied, we  must  intend  that  the  claim  of  property  was  made 
without  objection  by  him,  and  therefore  he  is  equally  liable 
with  the  other  beneficiaries  for  all  legitimate  consequences. 
Although  the  trustee  is  the  sole  claimant  and  liable  alone  to 
the  judgment  for  costs,  if  he  should  be  unsuccessful,  yet  the 
cestui  que  trusts  being  all  interested  in  the  litigation,  are 
alike  responsible  for  the  costs  and  expenses  attending  it, 
and  may  be  compelled  by  the  claimant  to  contribute.  The 
witness^does  not  state  at  what  time  he  declared  to  the  trustee 
an  uswiUingness  to  incur  any  responsibility  in  defending  the 
right  to  the  slaves  conveyed — conceding  that  such  a  declara- 
tion could  absolve  the  trustee  from  the  performance  of  what 
would  otherwise  be  a  legal  duty.  He  however  states  that 
for  the  purpose  of  making  himself  s 2 cure,  he  made  the  assign- 
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ment  and  received  the  indemnity  about  the  10th  February 
1846.  The  irresistible  inference  from  all  this  is,  that  he  never 
objected  to  the  claim  of  property  until  long  after  it  was  made, 
and  consequently  it  was  so  initiated  as  to  make  it  substantial- 
ly the  cause  of  all  the  beneficiaries.  In  this  view  of  the  ques- 
tion, it  is  clear  that  the  witness  when  the  assignment  was 
made  was  liable  to  the  claimant  for  such  costs  as  had  been 
previously  incurred,  as  well  as  for  counsel  fees,  and  other  pro- 
per charges,  even  conceding  that  a  liability  could  not  be  en- 
forced against  him  for  these  items  of  expense  by  the  plaintiffs 
in  attachment  or  the  attornies  retained  by  the  claimant.  If 
this  be  so,  the  cases  cited  conclusively  establish  that  the  wit- 
ness had  an  interest  which  the  assignment  did  not  and  could 
not  divest.  So  that  laying  out  of  view  the  objection  founded 
upon  considerations  of  policy,  the  exclusion  of  the  witness 
may  well  be  defended  upon  the  ground  of  interest. 

2.  It  is  not  enough  that  a  witness  whose  deposition  has 
been  taken  is  disinterested  at  the  time  the  testimony  is  sought 
to  be  used,  but  every  disqualifying  interest  should  be  remov- 
ed before  the  witness  is  examined,  or  the  deposition  cannot 
be  received  as  evidence.  But  a  witness,  whether  examined 
at  the  bar  viva  voce,  or  out  of  court  under  a  commission  for 
that  purpose,  may  be  released  and  re-examined  where  his  in- 
terest appears,  and  without  such  re-examination,  his  testimony 
given  under  the  bias  of  interest  will  be  rejected.  2  Phil.  Ev. 
C.  &  H.  notes,  261 ;  3  ib.  1561 ;  1  Greenl.  Ev.  168.  It  is  ad- 
mitted  that  N.  Perkins  was  interested,  and  therefore  incompe- 
tent when  his  first  deposition  was  taken ;  but  his  interest  being 
removed  by  a  release  before  his  second  deposition  which  af- 
firmed the  truth  of  the  first  was  taken,  it  is  insisted  both  depo- 
tions  were  admissible.  If  the  first  had  been  withdrawn  from 
the  files  of  the  court  under  an  order  for  that  purpose,  its  truth 
reaffirmed,  and  it  made  part  of  the  second,  then  it  would  have 
been  admissible.  Such  however,  was  not  the  case.  The  wit- 
ness merely  states  "  that  the  facta  deposed  to,  in  the  deposition 
of  his,  as  aforesaid  first  taken,  are  true."  Now  the  commission 
required  the  testimony  to  be  transmitted  to  the  Circuit  Court, 
sealed  up,  &c.  We  may  very  well  intend  if  it  were  necessa- 
ry to  sustain  the  decision  below  that  the  first  deposition  was 
an  open  paper  on  file  when  the  second  was  taken,  even  con- 
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ceding  that  it  would  have  been  admissible  under  any  circum- 
stances, unless  it  had  been  enveloped  with  and  constituted  a 
part  of  the  latter.  The  recital  of  the  facts  in  the  bill  of  excep- 
tions does  not  authorise  us  to  say  that  the  last  deposition  was 
taken  in  such  a  manner  as  to  legalize  the  admission  of  the 
first,  and  upon  this  point  there  is  no  available  error. 

3.  It  is  difficult  to  perceive  what  interest  the  witnesses,  T.  H. 
P.  Scales,  N.  P.  Scales,  Thaddeus  C.  Scales  and  G.  T.  McAfee 
have  in  the  result  of  this  cause.  True,  they  are  distributees 
of  the  estate  of  N.  Scales,  deceased,  and  will  be  entitled  to 
share  in  it,  if  any  thing  is  left  after  discharging  its  debts  for  dis- 
tribution. But  this  is  not  a  controversy  with  the  administra- 
tion, the  result  of  which  can  in  any  manner  increase  or  di- 
minish the  assets  of  the  estate.  It  is  a  litigation  in  which  the 
right  of  the  plaintiff  or  claimant  to  charge  the  assets  is  in  no 
manner  drawn  in  question.  The  representative  of  the  estate, 
if  there  was  one,  would  have  no  interest  in  assisting  or  defeat- 
ing either  party,  for  the  verdict  and  judgment  could  not  in  any 
manner  affect  him.  Both  parties  claim  under  a  lien  para- 
mount to  the  right  of  an  administrator  or  the  distributees ;  the 
plaintiff's  lien  originating  by  the  levy  of  an  attachment  in  the  life 
time  of  the  intestate,  and  the  claimant's,  under  a  deed  of  trust 
executed  by  the  intestate  before  the  attachment  was  sued  out. 
In  this  view  of  the  case,  it  seems  to  us,  that  these  witnesses 
had  no  interest  in  the  event  of  the  cause — at  most,  their  inter- 
est was  balanced,  and  their  testimony  improperly  rejected. 
We  desire  it  however  to  be  understood  that  our  conclusion 
upon  this  point  is  founded  upon  the  facts  disclosed  by  the  trans- 
script  before  us,  which  are  somewhat  variant  from  the  hypo- 
thesis on  which  the  counsel  for  the  plaintiffs  below  rest  their 
argument,  and  may  therefore  be  inapplicable  if  other  evidence 
shall  be  adduced  on  another  trial. 

4.  The  deposition  of  D.  Read  though  taken  in  a  cause  in 
chancery  in  which  the  plaintiffs  and  claimants  with  others, 
were  parties,  was  by  the  agreement  of  counsel,  to  be  consid- 
ered as  if  taken  in  the  cause  now  before  us.  We  are  then, 
only  to  inquire  whether  the  facts  stated  by  the  witness  are 
admissible  evidence.  Neither  the  bill  of  exceptions  nor  argu- 
ments of  counsel,  inform  us  for  what  reason  the  deposition 
was  rejected,  and  even  if  some  part  of  it  is  objectionable. 
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(which  we  need  not  enquire)  we  think  it  should  not  have  been 
excluded  i?i  toto,  if  the  claimant  had  announced  his  purpose  to 
show  its  relevancy  by  other  evidence.  The  witness  certainly 
states  some  facts  which  are  admissible,  even  if  insufficient  per 
se,  to  establish  the  fact  of  the  indebtedness  of  N.  Scales,  de- 
ceased, if  the  claimants  had  shown  that  the  deceased  was  con- 
nected with  the  transactions  narrated.  Upon  offering  the  de- 
position, the  claimant  might  have  declared  his  intention  to  ad- 
duce the  necessary  assistant  evidence,  and  if  the  deed  of  trust 
was  before  the  jury,  as  we  suppose  it  was,  Ave  should  be  in- 
clined to  think  that  the  recitals  upon  its  face  were  equivalent 
to  such  a  declaration,  and  that  the  deposition  should  have 
been  received.  The  court  could  have  instructed  the  jury  as 
to  its  legal  eff'ect.  Upon  this  point  it  is  needless  to  add  more 
as  the  judgment  must  be  reversed  for  an  error  already  notic- 
ed.' See  Mardis'  adm'r  v.  Shackleford,  4  Ala.  Rep.  493;  The 
r.  &  M.  Bank  of  Mobile,  v.  Willis  &  Co.  5  Ala.  Rep.  770. 

5.  The  part  of  the  deposition  of  W.  Nichol,  marked  upon 
the  transcript  "  excluded,"  Avas  properly  rejected.  It  is  a  mere 
statement  that "  for  Avhat  purpose  said  note  of  ^3000  Avas 
made,  he  does  not  knoAV,  but  understood,  at  the  time  it  was 
discounted,  from  some  source,  that  the  proceeds  Avere  for  the 
benfit  of  some  citizen  of  Alabama."  This  is  nothing  more 
than  hearsay. 

6.  We  Avill  not  stop  to  scan  the  refusal  of  the  circuit  judge 
to  charge  the  jury  as  prayed.  The  legal  questions  arising 
upon  it  have  been  tAVo  often  considered  to  make  it  necessary, 
and  attention  to  our  numerous  decisions  Avill  prevent  misappre- 
hension or  error  upon  a  future  trial,  either  on  the  part  of  the 
counsel  or  court.  See  Hooper  v.  Pair,  3  Port.  Rep.  401 ;  P. 
&  M.  Bank  of  Mobile  v.  Willis  &  Co.  5  Ala.  Rep.  770;  Maul- 
din  &  Terrell  a'.  Mitchell,  14  ib.  814 ;  Falkner  a\  Leith  &  Jones, 
15  ib.  9,  and  many  other  cases. 

It  remains  but  to  declare  that  the  judgment  is  reversed,  and 
the  cause  remanded. 

Chiltox,  J.,  not  sitting. 
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WILLIAMS  vs.  SHACKELFORD. 

1.  Where  the  facts  of  a  case  are  clear  and  undisputed,  the  court  may 
charge  directly  upon  them  without  hypothesis. 

2  W.,  a  resident  of  North  Carolina,  executed  to  C,  of  the  same  State,  a 
power  of  attorney  to  receive  a  slave  from  S.,  who  resided  in  Alabama, 
and  to  sell  him:  C.  passing  through  Alabama  on  his  way  to  Missis- 
sippi, received  the  slave  from  S.  and  endeavored  to  sell  him,  but  failed 
to  do  so  :  He  then  endeavored  to  hire  him,  but  in  this  also  was  un- 
successful, and,  not  being  authorised  to  incur  the  expense  of  taking 
the  slave  along  with  him  in  the  stage — the  mode  of  conveyance  by 
which  he  was  travelling — he  thereupon  left  him  with  S.,  free  of  hire, 
until  W.  could  be  informed  of  the  circumstances  and  make  some  other 
disposition  of  the  slave:  Held — That  in  this  unforeseen  emergency, 
the  agent  acted  in  the  line  of  his  duty,  and  that  S.  is  not  liable  for  the 
hire  of  the  slave. 

3.  The  declarations  of  an  agent,  acting  within  the  scope  of  his  authority, 
and  of  the  party  with  whom  he  contracts,  when  made  at  the  time  of  a 
transaction,  are  a  part  of  the  res  gestcc,  at;d  admisisble  in  evidence. 

Error  to  the  Circuit  Court  of  Autauga.  Tried  before  the 
Hon.  John  D.  Phelan. 

The  facts  of  this  case  appear  fully  in  the  opinion  of  the 
Court. 

Saffold,  for  plaintiff  in  error. 

BuGBEE,  contra. 

CHILTON,  J. — This  was  an  action  of  assumpsit  brought 
by  the  plaintiff  in  error  against  the  defendant,  to  recover  for 
the  services  of  a  negro  man  slave.  Verdict  and  judgment  for 
the  defendant.  It  appears  that  the  defendant,  who  resided  in 
Autauga  county,  had  at  one  time  hired  the  slave  from  the 
agent  of  the  plaintiff,  who  resided  in  North  Carolina.  The 
plaintiff  gave  to  Charles  H.  Cooper  a  written  power  of  attor- 
ney to  receive  the  negro  man  and  sell  him.  The  said  Charles, 
being  on  a  trip  from  North  Carolina  to  the  State  of  Missis- 
sippi, called  upon  said  defendant  for  the  boy,  who  gave  him 
up  to  him  and  paid  him  the  hire  which  had  accrued  up  to  that 
time.     The  said  agent  then  undertook  to  sell  the  boy,  and  re- 
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ceived  one  offer  to  purchase  him,  but  the  purchaser  desiring 
to  buy  on  a  credit,  which  he  did  not  feel  authorised  to  give, 
they  failed  to  conclude  the  arrangement.  Being  unable  to 
make  a  sale  of  the  slave,  and  travelling,  as  he  testified,  in  the 
stage,  and  not  being  authorised  to  incur  the  expense  of  taking 
him  along  w^ith  him,  and  inasmuch  as  the  plaintiff  did  not  de- 
sire that  the  slave  should  be  taken  back  to  him,  he  concluded 
to  hire  him  out,  and  proposed  to  the  defendant  again  to  hire 
him.  This  the  defendant  refused  to  do  at  any  price,  alleging 
that  the  slave  was  a  bad  negro,  and  old,  and  was  injurious  to 
his  younger  negroes  on  the  plantation.  Finally,  however,  the 
defendant  consented  as  a  matter  of  accommodation  to  keep 
the  slave  until  Cooper,  the  agent,  should  return  home  to  North 
Carolina  and  inform  Williams,  so  that  Williams  could  do  with 
the  slave  as  he  pleased.  The  same  witness,  Cooper,  stated 
that  Williams  did  not  authorise  him  to  leave  the  negro  any 
where,  or  to  incur  any  heavy  expense  in  taking  him  along 
with  him,  and  that  he  left  the  slave  with  the  defendant,  not 
knowing  any  other  person  to  leave  him  with,  and  for  the  rea- 
son that  the  owner  did  not  want  him  back  home.  The  fore- 
going, embracing  the  substance  of  all  the  proof  in  respect  to 
the  agency  of  Cooper,  the  court  charged  the  jury  that  under 
the  agency  as  shown  by  the  testimony  of  Cooper,  he  had  the 
authority  to  leave  the  negro  man  with  the  defendant,  and  that 
the  said  plaintiff  could  not  recover  anything  from  the  defend- 
ant for  the  time  he  had  so  kept  said  slave.  The  court  also  re- 
fused to  exclude  from  the  jury  the  declarations  of  the  defend- 
ant made  to  Cooper,  that  he  would  not  hire  the  slave — that  he 
was  a  bad  negro,  &c.  To  this  refusal,  and  to  the  charge  given 
by  the  court,  the  plaintiff  excepted,  and  now  assigns  the  same 
for  error. 

1.  There  was  no  discrepancy  or  conflict  in  the  testimony. 
The  question  was,  whether  the  agent,  having  a  special  autho- 
rity to  receive  and  sell  the  slave,  upon  finding  it  impracticable  to 
make  a  sale,  or  to  hire  him  out,  had,  under  the  testimony  as 
shown  by  the  deposition  of  Cooper,  the  legal  rightto  leave  the 
slave  with  the  defendant  without  hire.  The  judge,  in  our  opin- 
ion, did  not  invade  the  province  of  the  jury  in  the  charge  which 
he  gave,  viz.  that  under  the  testimony  of  Cooper,  he  had  the 
authority  to  leave  the  slave  as  he  did,  and  that  the  plaintiff 
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could  not  recover  for  the  time  he  was  so  kept.  In  Henderson 
V.  Mabry,  13  Ala.  Rep.  713,  we  held  that  where  the  facts  were 
clear  and  undisputed  the  court  might  well  give  the  law  of  the 
case  as  applicable  to  them,  without  hypothesis ;  the  charge 
here  complained  of,  when  not  subjected  to  too  rigid  a  criticism, 
does  nothing  more. 

2.  Did  the  court  correclly  state  the  law  ?     The  agent's  au- 
thority in  writing  extended  to  receiving  and  selling  the  slave. 
He  had  no  authority  to  incur  the  expense  of  taking  him  on 
his  journey  back  to  his  owner.     He  did  receive  him  and  en- 
deavored to  sell  him,  but  failed.    Here  his  agency,  as  confered 
by.  the  letter  of  the  power,  ceased.     What  then  should  he  do 
with  the  slave  ?     Was  it  his  duty  to  take  no  farther  care  of 
him,  and  set  him  at  liberty,  by  which  means  he  may  have  been 
lost  to  the  owner?     Clearly  not.     Had  he  done  this,  and  loss 
have  ensued,  he  would  have  been  liable  to  the  principal.    The 
performance  of  his  agency  having  become  impracticable,  for 
want  of  a  purchaser  of  the  slave,  and  having  him  in  charge, 
it  was  his  duty  to  make  such  disposition  of  him  as,  under  all 
the  circumstances,  would  contribute  most  to  the  interest  of  his 
principal.     Not  being  able  to  hire  the  slave  to  any  one  whom 
he  knew,  until  the  plaintiff  could  be  advised  of  his  failure  to 
dispose  of  him,  so  that  he  might  make  whatever  disposition  he 
pleased  with  him,  he  left  him  in  the  care  of  the  defendant,  sub- 
ject to  the  future  order  of  the  plaintiff,  but  without  hire.     We 
think  he  had  ample  power  to  do  this,  under  the  exigencies  of 
the  case.     Judge  Story,  in  his  commentaries  on  Agency,  sec- 
tion 141,  remarks  that  although  the  powers  of  agents  are  ordi- 
narily limited  to  particular  acts,  yet  that  extraordinary  emer- 
gencies may  arise,  in  which  a  person  who  is  an  agent  may, 
from  the  very  necessities  of  the  case,  be  justified  in  assuming 
extraordinary  powers,  and  that  his  acts  fairly  done,  undier  such 
circumstances,  will  be  binding  on  his  principal.     See  authori- 
ties cited  in  note  1,  p.  168,  {2d  edit.),  and  §§85, 118, 193, 194, 
237.     In  section  194,  speaking  of  this  principle,  he  says,  "It is 
a  proper  corollary  from  it,  that  any  unavoidable  calamity,  or 
overwhelming  force  or  accident,  without  any  default  of  the 
agent,  will  excuse  him  from  the  duties  of  a  strict  performance  of 
his  agency ;  for  all  such  cases  are  deemed  exceptions  to  the  gen- 
eral rule:    A  fortiori,  if  the  strict  performance  becomes  impos- 
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sible,  without  any  default  of  the  agent,  he  is  excused.  In  the 
case  before  us,  not  being  able  to  comply  with  the  instructions 
of  his  principal,  the  agent,  in  this  unforeseen  emergency,  could 
•not  have  acted  with  greater  propriety  than  to  secure  the  safe 
custody  and  forthcoming  of  the  properly,  free  of  cost  to  the 
principal,  until  he  could  be  informed  and  could  make  such  dis- 
position of  the  slave  as  he  chose ;  and  the  defendant,  having 
refused  to  hire  the  slave,  but  taking  him  merely  as  an  accom- 
modation to  the  agent,  is  most  clearly  not  liable  for  hire. 

3.  It  results  from  what  we  have  said,  that  there  was  no  er- 
ror in  the  charge  ol  the  court  to  the  jury,  and  also,  that  as  the 
law  confered  upon  the  agent  the  power  under  the  circum- 
stances to  leave  the  property  with  the  defendant,  the  declara- 
tions of  the  parties  made  at  the  time  of  such  leaving,  and  ex- 
planatory of  it,  forming  a  part  of  the  res  geslce,  were  competent 
evidence  and  properly  allowed  to  go  before  the  jury. 

Let  the  judgment  be  affirmed. 


POPE  ET  AL.  VS.  HARKINS  et  al. 

1.  A  tenant  is  estopped  from  denying  the  title  of  his  landlord,  and  inter- 
posing to  it  an  outstanding  title,  which  has  never  been  asserted  against 
him. 

2.  One  tenant  in  common  is  liable  to  account  to  the  other,  for  the  rents 
and  profits  of  the  joint  estate,  received  by  him  with  the  other's  assent. 

Error  to  the  Chancery  Court  of  Lauderdale.  Before  the 
Hon.  David  G.  Ligon,  Chancellor. 

The  bill  in  this  case  was  filed  by  the  defendants  against 
the  plaintiffs  in  error.  The  facts  are  fully  set  out  in  the  opin- 
ion of  the  court.  The  chancellor  decreed  in  favor  of  the  com- 
plainants and  his  decree  is  now  assigned  as  error. 

L.  P.  Walker,  for  plaintiffs  in  error : 

1.  Pope  has  the  right  to  dispute  the  complainants  title,  hav- 
ing been  induced  to  recognise  it  by  the  representations  of  the 
complainants.    Law  Lib.  Oct.  1846, 150;  2d  U.  S.  Dig.  740, 
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§  144;  2d  Phil.  Ev.  C.  &  H.  202 ;  Jackson,  ex  dem.  v.  Spear,  7 
Wend.  401-304;  22  Wend.  121;  13  Johns.  537;  7  Wend. 
401 ;  12  Wend.  105 ;  2  Johns.  Cas.  223, 353 ;  8  Ala.  606,  Ran- 
dolph V.  Carlton ;  9  ib.  319. 

2.  Where  respondent  denies  any  title  in  the  complainants 
they  must  establish  it  by  proof.  1  Johns.  Chan.  Rep.  110 ;  3 
ib.  304. 

3.  All  of  the  rights  of  complainants  are  predicated  on,  and 
grow  out  of  Pope's  lease  to  Pearsall.  But  that  lease  was  re- 
scinded and  extinguished  by  the  burning  of  the  tavern,  which 
event  made  the  performance  of  its  conditions  impossible,  and 
therefore  put  an  end  to  it.  5  Porter,  522;  7  Mass.  325-38; 
Coke  Lit.  206.  Hence  their  rights,  being  dependent  upon 
the  lease,  when  the  latter  was  extinguished,  were  also  at  an 
end.  The  entire  contract  was  gone,  and  if  Pope  has  obtain- 
ed any  thing  under  it,  it  is  his  good  fortune  and  the  folly  of 
Pearsall,  and  the  complainants  have  nothing  to  do  with  it. 

S.  Parsons,  for  defendants : 

1.  As  Pope  had  leased  of  complainants  and  held  under  them 
before  the  bill  for  the  partition  and  account  was  filed,  it  was 
not  necessary  to  allege  anything  else  for  the  purpose  of  show- 
ing title  in  the  complainants  by  their  bill.  Harkins,  et  al.  v. 
Pope,  10  Ala.  Rep.  493.  And  it  results  from  that,  that  any 
further  proof  of  title  is  unnecessary. 

2.  As  Pope  leased  of  complainants,  he  was  their  tenant  in 
the  proper  sense.  But  even  in  the  action  for  use  and  occu- 
pation, a  person  holding  under  another  cannot  dispute  the  title 
of  the  latter.  Fleming  v.  Gooding  10  Bing.  Rep.  549 ;  Cook 
V.  Loxley,  5  T.  Rep:  4;  2  Cam.  11. 

3.  Pope  leased  the  entire  property  to  Pearsall,  admitting  to 
him,  at  the  same  time,  the  rights  of  complainants — and  the 
complainants  who  soon  became  aware  of  it,  made  no  objec- 
tion. Thus  they  sanctioned  it,  as  the  authorities  cited  by  the 
chancellor  show. 

4.  Equity  does  not  permit  Pope  to  make  a  private  gain  out 
of  the  trust  interests.  And  this  applies  to  the  relation  of  land- 
ord  and  tenant,  of  partner  &  partner,  &c.  1  Story's  Com.  on 
Eq.  §  323,  (2d  edit.);  Story  on  Partnership  §'s  174,  175,  127, 
129. 
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DARGAN,  J. — The  complainants  allege  that  they  are  own- 
ers of  an  undivided  third  interest  in  a  lot  of  land  in  the  town 
of  Florence,  on  which  was  situated  a  hotel,  and  that  Willis 
Pope  was  the  owner  of  the  other  two-thirds ;  one  third  in  his 
OAvn  right,  and  the  other  in  trust  for  the  children  of  his  wife. 
In  the  year  1840,  complainants  leased  their  third  interest  to 
Pope,  for  the  sum  of  $333  33,  at  the  expiration  of  which 
lease  Pope  leased  the  hotel,  with  another  lot  which  he  owned 
in  fee,  to  one  Pearsall  for  a  term  of  years,  for  the  sum  of  forty- 
five  hundred  dollars,  Avhich  was  paid  by  a  conveyance  of  real 
estate  to  him,  estimated  at  that  sum.  Afterwards  the  hotel 
was  burned  down,  and  the  possession  of  the  lot  given  up  in 
consideration  of  seven  hundred  dollars,  paid  by  Pope  to  the 
lessee.  On  the  cancellation  of  the  lease.  Pope  took  posses- 
sion of  the  lot,  and  the  bill  alleges,  that  he  has  sold  the  brick, 
not  destroyed  by  the  fire,  and  has  rented  out  the  lot  ever  since 
and  received  the  entire  profits. 

The  bill  seeks  an  account  of  the  rents  and  profits,  and  also 
a  partition  of  the  lot  of  ground. 

The  answer  admits  that  Willis  Pope  was  the  owner  of  two- 
thirds  of  the  lot,  as  stated,  and  also  that  he  leased  of  the  com- 
plainants, one-third  for  the  year  1840,  for  the  sum  stated  in  the 
bill,  but  denies  that  the  complainants  are  the  owners  of  one- 
third,  and  alleges,  that  Pearson,  who  conveyed  to  them,  was 
incapacitated  from  drink,  to  make  the  contract,  and  also  that 
he  had  previously  conveyed  to  another. 

It  is  very  clear  that  the  agreement  between  the  complain- 
ants and  the  defendant  Pope,  for  the  rent  of  the  one-third  in- 
terest of  the  land,  established  the  relation  of  landlord  and  ten- 
ant between  them.  See  10  Ala.  Rep.  When  that  relation  is 
once  shown  to  exist,  the  tenant  is  estopped  from  denying  the 
title  of  his  landlord,  and  he  cannot  be  permitted  to  set  up  an 
oustanding  or  adverse  claim  against  him,  when  he  sues 
either  for  rent,  or  for  the  recovery  of  the  demised  premises. 
Randolph  v.  Carleton,  8  Ala.  Rep.  606 ;  Jackson  v.  Stewart, 
6  Johns.  34 ;  Jackson  v.  Harper,  5  Wend.  246 ;  1  Cow.  575 ; 
2  Bin.  468.  He  may,  it  is  true,  show  that  the  landlord  has 
assigned  his  title,  and  that  he  is  therefore  bound  as  tenant  to 
the  assignee ;  this,  however,  is  not  disputing  the  title  of  his 
landlord,  but  it  shows  that  he  holds  under,  and  in  accordance 
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with  it,  and  that  he  owes  rent  to  hitri  who  has  the  title,  which 
he  acknowledged.  6  Ala.  606 ;  Jackson  v.  Davis,  5  Cowen, 
123 ;  6  Wend.  666.  So  a  tenant  may  show  that  the  title  of 
his  landlord  is  extinguished,  or  has  passed  from  him  by  ope- 
ration of  law.  If  the  premises  are  sold  by  execution  against 
the  landlord,  the  tenant  may  show  this  in  bar  of  the  landlord's 
action  for  rent,  for  the  purchaser  occupies  the  same  relation 
to  the  landlord  that  a  grantee  by  deed  would.  But  so  long  as 
the  title  remains  in  the  same  condition  that  it  was,  at  the  time 
the  lease  commenced,  a  tenant,  who  has  recognised  the  title  of 
his  landlord  by  accepting  the  lease,  cannot  be  permitted  to 
gainsay  his  landlord's  title  by  interposing  the  adverse  claim 
of  a  stranger,  which  has  never  been  asserted  in  any  manner 
against  the  tenant.  Pope,  therefore,  by  accepting  the  lease  or 
renting  one-third  of  the  premises  from  the  complainants,  be- 
came their  tenant,  and  must  account  for  the  rents  accordingly. 

2.  We  think  it  equally  clear  that  the  complainants  are  en- 
titled to  participate  in  the  profits  realized  by  the  lease  to  Pear- 
sail.  The  complainants  are  the  owners  of  one-third  of  the 
lot,  and  hold  in  common  with  the  defendant  Pope,  who  leas- 
ed the  whole  premises  as  if  he  had  been  the  sole  owner.  From 
this  lease  the  complainants  did  not  dissent,  but  by  their  bill 
allege,  that  they  assented  to  it.  It  is  two  plain  to  admit  of 
argument,  that  this  act  of  leasing  by  Pope,  did  not  enlarge  his 
interest  in  the  premises ;  but  the  complainants,  assenting  to 
the  lease,  were  entited  to  their  pro  rata  proportion  of  the  rents. 
As  the  lease  was  cancelled  on  account  of  the  hotel's  being 
burned,  and  the  defendant  Pope,  realised  considerable  profits 
from  the  contract,  these  profits  are  liable  to  distribution,  in  the 
same  manner  that  the  rents  would  have  been,  and  each  ten- 
ant in  common  is  entitled  to  share  in  the  profits,  according  to 
his  interest  in  the  land. 

We  can  see  no  error  in  the  decree,  and  it  must  be  affirmed. 
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MARSTON  vs.  CARR. 

1.  It  being  made  to  appear  to  the  Judge  of  the  County  Court,  that  his 
son  is  beneficially  interested  in  a  cause  pending  before  him,  he  makes 
an  order  for  its  transfer  to  tne  Circuit  Court,  where  the  parties  after- 
wards join  issue  and  proceed  to  trial :  Held — 1.  That  the  act  of  1831 
is  a  sufficient  warrant  for  the  transfer.  2.  That  the  joinder  in^  issue 
and  going  to  trial  in  the  Circuit  Court  is  a  waiver  of  objection.  3.  Can 
the  objection  be  made  upon  writ  of  error,  or  should  not  the  party  ob- 
jecting have  prayed  a  mandamus  to  rescind  the  order? — Quere. 

2.  Where  a  plaintiff  in  garnishment,  during  the  term  at  which  the  an- 
swer of  the  garnishee  is  filed,  makes  affidavit  of  its  incorrectness,  it  is 
a  sufficient  initiation  of  the  contest,  provided  for  by  the  statute,  with- 
out an  issue  being  then  formed. 

3.  In  a  contest  between  the  creditor  and  garnishee  of  a  debtor,  if  the  gar- 
nishee volunta'ily  joins  issue  and  goes  to  trial,  it  is  a  waiver  of  any 
previous  irregularity  in  the  proceedingf. 

4.  An  affidavit  of  the  incorrectness  of  the  answer  of  a  garnishee  is  all 
that  is  necessary  to  the  regularity  of  an  issue  in  a  contest  between 
him  and  the  creditor. 

t.  Where  a  garnishee  answers  that  certain  effects,  which  he  admits  are 
in  his  hands,  are  going  to  the  debtor  of  the  plaintiff  or  to  the  heirs  of 
F.,  but  that  he  is  informed  the  debtor  has  no  interest  in  them,  except 
as  tha  agent  of  the  heirs  of  F.,  no  judgment  can  be  rendered  upon  the 
answer ;  but  the  heirs  of  F.  should  be  summoned  to  contest  with  the 
plaintiff  the  fact  of  the  garnishee's  indebtedness. 

6.  In  a  contest  between  the  creditor  and  garnishee  of  a  debtor,  the  debtor 
is  prima  facie  an  incompetent  witness  for  the  garnishee. 

7.  The  possessron  by  a  garnishee  of  promissory  notes  and  title  deeds 
to  real  estate,  in  which  the  debtor  has  an  interest,  will  not  autho- 
rise the  rendition  of  a  judgment  against  him. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg. 

The  defendant  in  error  made  affidavit  that  William  D.  Prim- 
rose was  indebted  to  him  by  judgment  in  the  County  Court 
of  Mobile,  in  the  sum  of  ^2333,  and  that  execution  had  issued 
and  been  returned  no  property,  &c. ;  -whereupon  a  summons 
of  garnishment  was  nerved  on  the  plaintiff  in  error,  his  alleged 
debtor,  returnable  to  the  February  term  1846  of  said  court. — 
The  garnishee  at  the  same  term  filed  his  answer,  in  which  he 
«tated  that  he  made  an  arrangement  with  said  Primrose,  by 
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which,  for  certain  stipulated  services,  he  agreed  to  allow  the 
one  third  of  the  recovery  that  might  be  had  in  a  law  suit 
against  one  A.  W.  Gordon,  which  suit  he  subsequently  com- 
promised with  said  Gordon,  and  received  from  him  the  title 
to  certain  real  estate  in  Mobile,  and  several  promissory  notes, 
and  that  he  was  ready  and  willing  to  account  to  whoever 
should  be  adjudged  entitled  to  said  one  third  of  real  estate  and 
notes,  but  has  been  informed  that  said  Primrose  is  not  entitled 
to  it  in  his  own  right,  the  services  rendered  at  the  time  by  him 
being  rendered  as  the  agent  of  the  heirs  of  Favre,  whose  names 
he  mentions.  An  issue  was  made  up  on  this  answer  and 
tried  by  a  jury,  who  returned  a  verdict  in  favor  of  the  garnishee, 
but  the  verdict  was  set  aside  by  the  court,  and  being  informed 
that  the  son  of  the  judge  was  the  assignee  of  the  judgment 
against  Primrose,  the  case  was  transfered  to  the  Circuit  Court 
of  Mobile.  At  the  fall  term  1847  of  the  Circuit  Court,  the  gar- 
nishee filed  an  additional  answer  by  leave  of  the  court,  in 
which  he  states  that  he  has  been  informed  that  said  Primrose 
really  has  no  interest  in  or  claim  upon  the  real  estate  and  evi- 
dences of  debt  mentioned  in  his  first  answer,  except  as  the 
agent  or  attorney  of  the  heirs  of  Simon  Favre,  and  that  he  is 
not  aware  that  he  is  indebted  to  or  has  any  effects  or  property 
of  said  Primrose  in  his  hands,  &c.,  except  as  above  stated. — 
The  additional  answer  admits  the  collection  of  three  thousand 
dollars  on  the  notes  received  in  the  compromise  of  the  law 
suit,  but  insists  that  it  was  the  understanding  that  the  expenses 
attendant  upon  the  suit  were  to  be  paid  out  of  the  first  collec- 
tions, that  the  garnishee  has  thus  appropriated  all  but  one  or 
two  hundred  dollars  of  the  amount  collected,  and  that  the  ex- 
penses yet  unpaid  will  require  more  than  that  balance  to  de- 
fray them.  The  plaintiff  at  the  same  term  filed  an  affidavit  deny- 
ing the  truth  of  this  additional  answer.  The  cause  was  con- 
tinued until  the  spring  term  1848,  when  a  suggestion  of  the 
incorrectness  of  the  answer  was  filed  by  the  plaintiff,  which 
the  garnishee  demurred  to,  and  the  demurrer  was  sustained. 
The  garnishee  then  moved  to  be  discharged,  but  his  motion 
was  overruled.  An  issue  was  then  made  up  under  the  direc- 
tion of  the  court,  to  try  "  whether  or  not  the  garnishee,  Charles 
A.  Marston,  was  indebted  to  the  defendant  in  execution,  Wil- 
liam D.  Primrose,  at  the  time  of  the  service  of  the  summons 
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of  garnishment."  The  garnishee  in  the  course  of  the  trial  of- 
fered to  introduce  said  Primrose  as  a  witness,  but  the  plaintiff 
objected,  and  the  court  excluded  him.  The  plaintiff  adduced 
evidence  tending  to  show  the  incorrectness  of  the  garnishee's 
answer,  and  the  garnishee,  other  evidence  conducing  to  estab- 
lish its  truth.  Several  charges  were  asked  by  the  garnishee, 
which  the  court  refused  to  give,  the  second  of  which  was,  that 
the  jury  could  not  under  any  circumstances  give  a  verdict  for 
a  promissory  note  or  notes,  or  the  amount  or  value  of  a  third 
part  thereof,  unless  the  same  have  been  collected^  nor  for  the 
value  of  real  estate  undisposed  of.  To  the  several  rulings 
of  the  court,  and  its  refusal  to  charge  as  requested,  the  gar- 
nishee excepted,  and  now  assigns  them  as  error. 

Blount  &  Hamilton,  for  plaintiff  in  error : 

1.  The  suggestion  of  the  plaintiff  in  execution  was  filed 
long  after  the  term  of  the  court  at  which  the  contested  answer 
was  made,  and  under  the  decision  of  this  court,  should  not 
have  been  allowed.     8  Ala.  Rep.  811 ;  9  ib.  223 ;  12  ib.  615. 

2.  The  proper  mode  of  contest,  if  any  error  permitted,  was 
not  by  an  issue  with  the  garnishee,  but  with  the  parties  for 
whom  it  was  alleged  the  judgment  debtor.  Primrose,  was  act- 
ing, and  who  appeared  to  be  the  real  owners  of  the  property 
in  Marston's  hands,  to-wit,  the  Favres.  4  Ala.  Rep.  385 ;  14 
ib.  667;  2ib.  177;  15  ib.  66. 

3.  Under  the  facts  disclosed  by  the  record,  the  judgment 
creditor  has  entirely  mistaken  his  remedy :  it  is  something  other 
than  a  summons  of  garnishment.  This  court  has  ruled  that 
judgment  in  process  of  garnishment  follows  only  when  there 
appears  a  subsisting  debt  or  a  money  demand.  6  Porter,  365 ; 
2  Ala.  Rep.  526 ;  11  ib.  273 ;  1  ib.  421 ;  5  ib.  648 ;  15  ib.  183^ 
No  judgment,  thien,  should  have  been  rendered  for  the  notes 
of  James,  in  the  hands  of  the  garnishee,  nor  for  the  real  estate 
in  his  possession.  And  for  the  same  reason,  the  court  erred 
in  refusing  to  charge  the  jury  that  unless  this  property  had 
been  converted  into  money,  the  verdict  should  be  for  the  de- 
fendant. 

4.  It  is  suggested  that  Primrose's  testimony  might  well 
have  been  admitted.  It  ia  true,  he  is  the  defendant  in  the 
judgment,  which  the  court  says  is  within  the  spirit  of  the  act 
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of  Assembly,  though  not  within  the  letter ;  but  he  was  also  the 
agent  of  the  Favres.  His  principals  have  a  right  to  his  evi- 
dence, unless  positively  prohibited,  and  great  injustice  might 
be  done  them. ,  The  matter  occurred  before  the  passage  of  the 
act.     12  Ala.  Rep.  592;  14  ib.  164-5;  9  ib.  744. 

5.  It  is  also  submitted  that  the  court  erred  in  rendering  judg- 
ment for  interest  against  the  garnishee.  By  the  process  of  gar- 
nishment in  this  case,  the  money  was  stopped  in  the  hands  of 
the  garnishee';  he  could  pay  to  neither  party  in  safety.  4  Mass. 
170. 

W.  G.  Jones,  for  defendant  in  error  : 

1.  The  son  of  the  presiding  Judge  of  the  County  Court 
being  beneficially  interested  in  the  case,  it  was  the  duty  of  the 
Judge  to  transfer  the  case  to  the  Circuit  Court.  Clay's  Dig. 
298  §  10. — 2.  The  garnishee  admits  an  indebtedness  in  effect 
to  Primrose,  at  least  to  the  extent  of  one-third  of  the  money 
paid  by  Gordon  to  the  garnishee.  What  he  states  in  refer- 
ence to  the  claim  of  the  heirs  of  Favre,  is  not  sufficient  to  pre- 
vent a  judgment  against  him.  Baker  v.  Moody,  1  Ala.  Rep. 
315 ;  Mann  v.  Buford,  3  ib.  812.— 3.  The  answer  of  the  gar- 
nishee may  be  contested  though  it  states  that  another  person 
claims  the  debt.  Wyatt  v.  Lockhart,  et  al.  9  Ala.  91 ;  Foster 
Nostrand  &  Co.  v.  Walker,  2  Ala.  Rep.  177 ;  Fortune  v.  The 
State  Bank,  4  ib.  385 ;  Moore  v.  Jones,  13  ib.  302. — 4.  A  join- 
der in  issue  on  the  truth  of  the  answer  of  the  garnishee  is  a 
waiver  of  any  previous  irregularity.  Hazard  adm'r  v.  Frank- 
lin, 2  Ala.  Rep.  349. 

5.  The  second  charge  asked  by  the  garnishee  was  pro- 
perly refused,  because  it  is  too  broad,  and  in  the  broad 
general  terms  in  which  it  was  asked,  it  is  not  law.  There 
certainly  were  circumstances  under  which  the  garni- 
shee would  be  liable  for  the  amount  of  the  notes  refered  to, 
though  they  had  not  been  collected,  and  for  the  agreed  value 
of  the  land  refered  to  though  it  had  not  been  sold ;  as  for  ex- 
ample, if  the  garnishee  had  agreed  to  take  .the  notes  or  land 
as  his  own,  and  pay  Primrose  a  specified  sum  of  money  for 
his  share  or  interest  in  them.  For  aught  that  appears,  thi.^ 
was  the  case  here.  If  indebitatus  assumpsit  will  lie,  a  garn- 
ishment will  lie.    Walker  v.  McGehee,  11  Ala.  273— it  will 
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lie  on  an  executed  contract  for  lands.     Batler  v.  Lee,  11  Ala. 
885;  Strickland  v.  Barns,  14  Ala.  511. 

6.  Primrose  being  defendant  in  execution,  was  incompe- 
tent to  testify  for  Marston  in  this  case,  under  the  statute  of 
1845,  as  construed  by  this  court.  Brumby  v.  Langdon,  10 
Ala  Rep.  747 ;  Carville  v.  Stout,  10  ib.  796 ;  Scott,  Slough  & 
Co.  V.  Stalsworth,  12  ib.  25-28. 

7.  Interest  was  properly  allowed  against  the  garnishee  un- 
der the  circumstances  of  this  case.  He  had  contested  the 
claim.  The  presumption  is  he  used  the  money.  There  was 
no  evidence  that  he  had  offered  to  pay  it,  or  was  ready  to  pay 
it,  or  had  brought  it  into  court.  Under  these  circumstances 
he  is  chargeable  with  interest  Templeman  v.  Fauntleroy,  3 
Rand.  Rep.  434-446  ;  Curd  v.  Letcher,  3  J.  J.  Mar.  (cited  in 
1  Pirtle's  Dig.  538,  §  55-)  Chase  v.  Manhart,  1  Bland  Rep.  333; 
(cited  in  2  Maryland  Dig.  629,  §  46 ;)  Kirkraan  v.  Vanlier,  7 
Ala.  Rep.  217. 

COLLIER,  C.  J.— 1.  The  Act  of  1831,  whioli  authorises 
the  Judge  of  a  County  Court,  who  is  related  to  "  any  of  the 
parties"  to  a  suit  pending  in  his  court,  to  transfer  the  same  to 
the  Circuit  Court  of  the  county,  we  think  is  a  sufficient  war- 
rant for  the  order  of  transfer  in  this  cause.  But  if  the  order 
was  made  without  a  legal  warrant,  yet  as  it  was  acquiesced 
in,  and  a  trial  had  in  the  Circuit  Court,  the  objection  of  the 
garnishee  comes  too  late :  Besides,  can  the  objection  be  made 
upon  writ  of  error — should  not  the  garnishee  have  prayeti.  a 
rescission  of  the  order  by  mandamus?  jujft 

2.  It  is  provided  by  the  Act  of  1883,  that  "  the  defendant 
may,  in  all  cases,  show  by  competent  testimony,  that  a  garni- 
shee is  indebted  to  him  in  a  greater  amount  than  he  is  willing 
to  admit  on  oath :"  Further,  "  the  plaintiff  wishing  to  contro- 
vert the  garnishee's  answer,  may  do  so  by  making  an  oath, 
that  he  believes  the  same  to  be  incorrect ;  whereupon,  an  issue 
sihall  be  formed  and  tried  as  in  other  cases." — Clay's  Dig.  60, 
§§  24-25.  In  Gmves  v.  Cooper,  8  Ala.  Rep.  811,  it  was  held 
to  be  irregular  to  permit  the  defendant,  when  his  debtor  is 
summoned  as  a  garnishee,  to  contest  the  answer  of  the  latter, 
unless  this  is  done  at  the  term  of  the  court,  when  the  answer 
is  filed,  or  unless  an  order  is  then  made,  giving  time  for  that 
26  ' 
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purpose.  It  has  been  decided  in  a  subsequent  case,  that  the 
sections  of  the  statute  which  provide  for  the  contestation  of 
the  garnishee's  answer  by  the  plaintiff  or  defendant,  are  not 
materially  variant,  and  if  the  law  be  as  we  have  stated  it,  when 
the  answer  is  controverted  by  the  defendant,  it  should  be  ad- 
ministered with  the  same  strictness  as  applied  to  the  plaintiiL 
The  same  reasoning  applies  with  equal  force  to  each.  Lock- 
hart  v.  Johnson,  9  Ala.  Rep.  223 ;  see  also  McDaniel  v.  Reed, 
12  Ala.  Rep.  615 ;  Twelves  &  Co.  v.  Lodano,  15  ib.  732.  The 
bill  of  exceptions  distinctly  affirms,  that  at  the  term  at  which 
the  garnishee  filed  his  amended  answer,  the  plaintiff's  attor- 
ney filed  an  affidavit  of  its  incorrectness.  This  was  a  suffi- 
cient initiation  of  a  contest  as  provided  for  by  the  statute,  and 
the  cases  cited  do  not  require  that  the  issue  shall  be  made  up 
(if  the  affidavit  is  filed  in  time,)  previous  to  the  term  when  it 
is  submitted  to  a  jury  for  triaL  The  affidavit  gives  sufficient 
notice  to  the  garnishee,  prevents  all  surprise  on  his  part,  and 
the  issue  may  be  made  up  gdterwards,  under  the  direction  of 
the  court. 

3.  It  appears  that  there  was  an  issue,  trial  and  verdict,  up- 
on the  first  answer,  and  that  the  verdict  was  set  aside. 
Whether  this  answer  was  contested  in  due  time,  even  if  the 
objection  could  now  be  made,  is  wholly  immaterial.  By  join- 
ing in  the  issue  and  voluntarily  going  into  the  trial,  the  regu- 
larity of  the  proceedings  was  conceded.  So,  that  whether 
we  have  reference  to  the  issue  upon  the  first  or  second  answer, 
the  garnishee  cannot  object  that  the  issue  was  not  formed  in 
proper  time.  The  suggestion  of  the  plaintiff  found  in  the 
transcript  affirms,  that  the  garnishee  had  in  his  possession,  at 
the  service  of  the  garnishment,  "  real  estate,  land,  personal  es- 
tate, goods,  chattels,  effects  and  property  of  other  description 
of  William  D.  Primrose,  and  was  indebted  in  the  sum  of  ten 
thousand  dollars  to  the  said  William  D.  Primrose,  which  said 
property  and  sum  of  money  was,  and  is,  properly  subject  to 
the  payment  of  his  demands,"  &c.  It  is  unimportant  what  dis- 
position was  made  of  the  suggestion,  whether  it  was  sustain- 
ed or  adjudged  bad  on  demurrer  or  motion  to  strike  out ;  the 
judgment  entry  shows  that  the  issue  was  framed  so  as  to  try 
the  question  of  the  garnishee's  indebtedness,  and  this  is  quite 
sufficient.    Both  the  affidavit  and  suggestion  (if  the  latter  be 
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necessary,)  deny  the  truth  of  the  garnishee's  answer,  and  noth- 
ing more  is  essential  to  the  regularity  of  the  issue. 

4.  In  Beiker  v.  Moody  1  Ala.  Rep.  315,  the  garnishee  ad- 
mitted that  he  had  in  his  hands  a  certain  sum  of  money  re- 
ceived for  the  use  of  the  defendant  in  the  judgment ;  that  the 
latter  had  stated  in  his  (garnishee's)  presence,  the  money  was 
to  go  to  D.  D.,  but  on  what  account  garnishee  did  not  know : 
Heldj  that  it  did  not  appear  that  D.  D,  had  any  title  to  the 
money,  or  that  the  defendant  did  not  intend  to  pay  it  to  him 
in  discharge  of  a  debt,  and  therefore,  a  judgment  against  the 
garnishee  was  correct.  So  it  has  been  decided  that  a  garni- 
shee is  not  required  to  state  the  fact  or  validity  of  the  assign- 
ment of  a  note  be  gave  to  the  defendant ;  he  may  state  that  he 
has  been  notified  by  a  third  person  that  he  is  the  assignee ; 
and  it  then  rests  with  the  plaintiff  to  contest  the  fact  of  the  as- 
signment by  an  issue  under  the  statute, — ^Foster,  Nostrand  & 
Co.  v.  Walker,  2  Ala.  Rep.  177;  see  also  Fortime  v.  The  State 
Bank,  4  ib.  385,  in  which  it  was  said,  that  if  the  plaintiff  de- 
sired to  proceed  further  against  the  garnishee,  he  should  con- 
test his  answer  and  submit  an  issue  to  the  jury:  Further,  the 
Act  of  1840,  "  to  amend  the  law  in  relation  to  garnishment" 
requires  a  notice  to  be  given  to  a  person,  who  is  shown  by  the 
answer  to  set  up  a  claim  to  the  debt  or  property  in  respect  to 
which  the  garnishment  issued,  by  virtue  of  an  assignment. 
(Clay's  Digest,  63,  §  40.)  This  statute  being  beneficial  in  its 
provisions  should  receive  a  liberal  construction,  and  embrace 
not  only  a  transfer  by  writing  or  orally,  but  apply  to  all  cases 
where  a  third  person  is  disclosed  as  the  proprietor  of  the  debt 
or  demand.  In  Evans  v.  Norman,  14  Ala.  Rep.  662,  this  con- 
struction of  the  Act  of  1840,  was  reasserted,  and  it  was  de- 
cided that  where  a  garnishee  disclosed  the  name  of  a  third 
person  as  the  endorsee  of  a  note,  the  proceeds  of  which  he 
had  collected,  it  was  not  competent  to  render  a  judgment 
against  the  garnishee,  until  the  endorsee  had  been  summoned 
or  two  notices  had  been  returned  "  not  found."  The  same 
liberal  interpretation  of  the  Act  wa»  maintained  in  Moore  v. 
Jones,  13  Ala.  Rep.  296,  and  it  was  added  that  within  its 
spirit  and  meaning,  one  may  be  sEiid  to  be  the  transferee  of  a 
debt,  whom  the  garnishee  states  claims  it  as  his  own,  and  be  is 
uiuible  to  determine  whether  such  person  or  the  plaintiff'e  deb- 
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tor  is  entitled  to  receive  it.  In  the  case  at  bar,  the  garnishee 
states  thatihe  has  been  informed  that  one-third  of  the  property 
and  money  to  Avhich  he  refers  in  his  answer,  is  going  to  Wm. 
D.  Primrose,  or  the  heirs  of  Simon  Favre,  whose  name  he  dis- 
closes ;  that  Primrose  has  no  interest  or  claim  in,  or  to  the  same, 
except  as  the  agent  of  the  heirs  of  Favre.  Whether  this  in- 
formation is  true  or  false,  garnishee  cannot  state.  The  garni- 
shee is  not  aware  that  he  is  indebted  to  Primrose,  or  that  he 
has  any  of  his  effects  in  his  hands,  or  under  his  control.  Here 
is  no  distinct  admission  of  indebtedness  to  the  defendant  in  the 
judgment,  nor  can  it  be  predicated  of  the  facts  disclosed. 
True  the  defendant  admits  that  he  has  in  his  possession  some 
real  property,  promissory  notes,  and  it  may  be  a  small  sum  of 
money ;  but  he  does  not  know  that  Primrose  has  any  interest 
in  it — in  fact  he  has  been  informed  that  he  has  none,  except 
as  the  agent  of  Favre's  heirs.  Upon  this  answer,  it  is  clear 
that  no  judgment  could  be  rendered  against  the  garnishee. 
AVilhin  the  equity  of  the  statute  of  1840,  the  heirs  of  Favre 
must  be  regarded  as  assignees,  and  should  have  been  sum- 
moned to  contest,  with  the  plaintiff,  the  indebtedness  of  the 
garnishee.  The  cases  cited  are  so  conclusive  upon  the  point 
that  it  is  unnecessary  to  add  more. 

6.  Primrose  was,  prima  facie  at  least,  an  incompetent  wit- 
ness. The  case  of  Scott,  Slough  &  Co.  v.  Stallsworth,  12  Ala. 
Rep.  25,  is  decisive  of  this  question,  and  is  not  in  any  manner 
affected  by  Dye  v.  Easley,  14  Ala.  Rep.  158. 

7.  The  second  charge  which  the  garnishee  prayed  was  with- 
in the  issue,  appropriate  to  the  facts,  and  should  have  been 
giren.  It  merely  asserted  that  if  the  garnishee  had  in  his 
possession,  promissory  notes,  or  was  the  depository  of  the  le- 
gal title  to  real  estate,  to  the  proceeds  of  both  of  which  the  de- 
fendant in  the  judgment  would  be  entitled  when  realised,  no 
judgment  could  be  rendered  against  the  garnishee  for  the  col- 
lected notes,  or  the  unsold  land.  See  Smith  v.  Chapman  & 
Brother,  6  Port.  Rep.  365;  Jones  v.  Norris  2  Ala.  Rep.  526,; 
Blair  v.  Rhodes,  5  ib.  648,  and  many  other  cases. 

It  can  hardly  be  necessary  to  enquire  whether  the  garnishee 
is  chargeable  with  interest  upon  the  sum,  which  the  jury  have 
affirmed  he  is  indebted  to  the  defendant  in  the  judgment. 
Judging  from  the  facts,  we  should  think  tliis  question  will  not 
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be  likely  to  arise  upon  a  future  trial ;  see,  however,  Kirkman, 
et  al.  V.  Vanlier,  7  Ala.  217;  Boyd  v.  Gilchrist,  15  Ala.  849. 
We  will  not  stop  to  consider  the  remaining  charges  prayed, 
as  attention  to  the  facts  and  points  we  have  determined,  will 
most  probably  prevent  the  same  questions  from  being  again 
raised.  We  have  but  to  declare  that  the  judgment  must  be 
reversed,  and  the  cause  remanded. 


COPELAND  vs.  TOUCHSTONE. 

1.  If  a  third  person  contracts  with  a  journeyman  for  the  performance  of 
work,  without  the  nameof  his  employer  being  disclosed,  and,  suppos- 
ing him  to  be  the  party  entitled  to  receive  it,  pays  him  therefor,  he  is 
discharged  from  all  liability  to  the  employer. 

Error  to  the  County  Court  of  Mobile. 

This  suit  was  commenced  in  a  Justice's  Court,  and  taken 
by  appeal  to  the  County  Court.  The  plaintiff  having  estab- 
lished his  demand,  the  defendant  proved  as  an  offset  an  ac- 
count for  work  done  by  one  Richardson,  who  was  a  journey- 
man wheelright  in  the  employment  of  defendant.  The  plain- 
tiff in  rebuttal  proved  that  the  contract  for  the  work  was  made 
with  Richardson  alone,  that  plaintiff  was  not  informed  that  he 
was  in  the  employment  of  the  defendant,  and  that  he  paid  said 
Richardson  for  it  as  the  work  was  done.  Upon  this  stale  of 
facts,  the  cause  was  submitted  to  the  decision  of  the  court,  and 
judgment  was  rendered  allowing  the  defendant's  offset. 

This  judgment  is  now  assigned  as  error. 

D.  Smith,  for  plaintiff  in  error. 

No  counsel  for  defendant. 

CHILTON,  J. — It  certainly  cannot  be  assumed,  that  be- 
cause the  work  was  done  al  the  shop  of  the  defendant,  he  i.s 
entitled  to  recover  for  it.  Coj)eland  contracted  with  Richard- 
son, in  ut'er  ignorance  of  the  relation  which  existed  between 
him  and  his  employer,  Touchstone.     Conceding,  then,  that  as 


334  ALABAMA. 


Copeland  v.  Touchstone. 


between  the  latter  and  Richardson,  the  relation  of  principal 
and  agent  obtained,  or  that  Richardson  was  in  the  employment 
of  Touchstone,  who  was  entitled  to  all  his  earnings,  it  is  too 
well  settled  now  to  be  questioned,  that  if  Copeland  was  igno- 
rant of  this  fact — if  he  negotiated  with  Richardson  as  the  prin- 
cipal, supposing  him  to  be  so,  and  paid  him  for  the  work  be- 
fore he  had  notice  of  any  claim  on  the  part  of  Touchstone,  he 
will  be  protected  in  such  payment. 

Judge  Story,  in  his  work  on  Agency,  p.  439,  §  430,  says — 
"  The  modes  and  circumstances  under  which  such  payments 
are  made  to  the  agent  may  have  a  material  bearing  on  the 
rights  of  the  principal  If  the  payments  are  received  by  the 
agent  according  to  the  ordinary  course  of  business,  or  even  if 
they  are  made  out  of  the  ordinary  course  of  business,  if  the 
agent  alone  is  known  or  is  supposed  to  be  the  principal,  the 
latter  will  be  bound  thereby.  Mr.  Pailey  lays  down  the  same 
doctrine.  "  If,"  says  he,  "  the  agent  act  for  a  principal  undiS' 
closed,  he  has  authority  to  receive  payment."  Until  the  prin- 
cipal appears,  the  agent  is  to  be  regarded  as  the  proprietor. — 
Liv.  on  Agency,  226 — 232 ;  Faveric  v.  Bennett,  11  East.  38 ; 
Coates  v.  Lewis,  1  Camp.  Rep.  444 ;  Blackburn  v.  Schoales, 
2  ib.  341 ;  Stewart  v.  Aberdein,  4  Mees.  &  Welsh.  211 ;  see 
also  The  Governor  v.  Dailey,  14  Ala.  Rep.  469—472. 

So,  in  the  case  before  us,  the  party  dealing  with  the  jour- 
neyman, having  no  notice  of  the  fact  that  he  was  working  for 
the  defendant  in  error,  and  having  made  to  him  full  payment 
before  he  was  informed  by  the  defendant  that  he  claimed  the 
price  of  the  work,  must  be  considered  as  discharged  from  any 
obligation  to  pay  the  money  over  agaiti  to  the  principal. — 
Smith's  Mercantile  Law,  129. 

It  results  from  what  we  have  said,  that  the  County  Court 
mistook  the  law  in  holding  the  plaintiff  in  error  liable  for  the 
payment  he  had  previously  made  to  Richardson. 

The  judgment  is  consequently  reversed,  and  the  cause  re- 
manded. 
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HODGES  vs,  WHITE. 

1.  Wliere  a  garnishee  answers,  that  he  has  executed  a  note  to  the  true- 
tee  of  a  married  woman  for  the  hire  of  slaves  conveyed  to  him  by 
marriage  contract  between  his  cestui  que  trust  and  hei  husband — whe- 
ther the  marriage  contract  vests  a  separate  estate  in  the  wifeor  not— no 
judgment  can  be  rendered  against  the  garnishee  as  the  debtor  of  the 
husband ;  but  the  trustee  in  such  case  must  be  brought  before  the  court, 
in  order  that  he  may  have  an  opportunity  to  defend  his  title  to  the 
note. 

Error  to  the  County  Court  of  Barbour. 

BuPORD,  for  the  plaintiffi 

Cochran  &  Sayrb,  contra. 

BARGAN,  J. — The  plaintiff  in  error  was  summond  as 
garnishee,  to  answer  whether  he  was  indebted  to  John  P. 
Booth,  against  whom,  White  had  obtained  a  judgment.  The 
garnishee  denied  that  he  was  indebted  to  Booth,  the  defend- 
ant in  the  judgment,  or  that  he  had  any  effects  of  his  in  hia 
possession ;  but  admitted,  that  before  the  service  of  the  garn- 
ishment, he  had  hired  of  George  C.  Hodges,  certain  slaves 
for  a  term  of  years,  and  had  executed  his  notes  to  him  for  the 
hire,  as  the  trustee  of  Mrs.  Booth,  the  wife  of  the  defendant  in 
the  judgment.  The  answer  further  states,  that  at  the  time  of 
the  hiring,  Hodges  held  the  slaves  by  virtue  of  a  marriage 
contract  between  John  P.  Booth  and  his  wife,  entered  into 
before  marriage,  by  which  the  slaves  were  conveyed  to  him 
for  the  sole  and  separate  use  of  Mrs.  Booth.  A  copy  of  the 
marriage  contract  was  then  produced,  and  the  garnishee  ad- 
mitted that  the  slaves  had  been  in  the  possession  of  Booth  af- 
ter the  marriage. 

The  court,  acting  under  the  impression  that  the  marriage 
contract  did  not  vest  the  title  of  the  slaves  in  Hodges,  as  trus- 
tee, for  the  sole  use  of  Mrs.  Booth,  rendered  judgment  against 
the  garnishee. 

We  think  the  court  erred :  No  judgment  can  be  rendered 
against  a  garnishee  on  his  answer,  unless  it  contain  a  clear 
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and  direct  admission  of  indebtedness  from  him  to  the  defend- 
ant in  attachment.  Presnall  v.  Mabry,  3  Port.  105  ;  Stubble- 
field  V.  Hagarty,  1  Ala.  38 ;  Mims  v.  Parkman,  et  al.  1  lb. 
526 ;  Jones  v.  Norris,  2  ib.  524.  The  garnishee,  by  his  an- 
swer, admits  no  indebtedness  to  Booth,  and  even  if  the  mar- 
riage settlement  was  insufficent  to  vest  the  legal  title  of  the 
slaves  in  Hodges,  the  trustee  for  the  sole  use  of  Mrs.  Booth, 
yet  as  the  notes  are  payable  to  the  tjustee,  before  the  money 
can  be  condemned  to  satisfy  the  judgment  against  Booth, 
Hodges,  to  whom  they  are  payable,  should  have  been  a  party 
to  the  proceedings,  in  order  that  he  might  have  an  opportuni- 
ty to  defend  his  title  to  the  notes.  In  the  case  of  Covington 
&  Reaves  v.  Kelly,  6  Ala.  860,  we  held,  that  where  a  trustee, 
appointed  under  a  deed  of  trust  for  the  benefit  of  creditors,  has 
placed  the  choses  in  action,  in  the  hands  of  an  attorney,  and 
the  latter  is  garnisheed  by  a  creditor  of  the  grantor  in  the  deed, 
no  judgment  can  be  rendered  against  him,  until  the  trustee  is 
brought  before  the  court,  and  the  deed  of  trust  is  declared  in- 
valid. This  authority  is  conclusive  to  show  that  Hodges,  the 
trustee,  must  be  brought  before  the  court,  and  his  title  adjudi- 
cated, before  a  sum  of  money,  payable  by  note  to  him,  can  be 
condemned  to  satisfy  the  debt  of  another.     nuii\'>ii 

We  decline  to  express  any  opinion  on  thfe  sufficiency  of 
the  deed  to  settle  the  property  on  Mrs.  Booth,  for  her  separate 
use,  as  it  is  not  necessary  to  the  decision  of  the  cause. 
: .  Let  the  judgment  be  reversed,  and  the  cause  remanded. 


«      WHITLOCK  vs.  HEARD. 

1.  Where  W.  loses  at  gaming  the  note  of  H.,  given  for  W.'s  accommo- 
dation, and  the  winner  loses  it  in  the  same  way  to  M.  &  S.,  or  transfers 
it  to  them  in  discharge  of  a  gambling  debt,  M.  &  S.,  not  being  hcmafide 
holders,  cannot  by  an  arrangement  between  themselves,  confer  upon 
the  note  a  validity  which  it  did  not  previously  possess. 

Error  to  the  Circuit  Court  of  Cherokee.     Tried  before  the 
Hon.  Sidney  C.  Posey. 
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This  was  an  action  of  trover,  in  which  the  plaintiff  sought 
to  recover  damages  of  the  defendant  in  error  for  the  conver- 
sion by  him  of  several  horses.  The  evidence  conduced  to 
show  that  the  plaintiff  for  his  own  accommodation  and  benefit 
received  from  the  defendant,  the  note  of  the  latter  for  two  hun- 
dred dollars,  and  left  with  the  defendant  the  horses  in  ques- 
tion as  a  security  or  indemnity  against  it.  On  the  night  of 
the  day  upon  which  the  note  was  received  from  the  defendant, 
the  plaintiff  lost  it  at  a  game  of  faro,  of  which  fact  the  defend- 
ant was  notified  and  warned  not  to  pay  it  to  any  person. 
The  individual  who  won  the  note  from  the  plaintiff  soon  after- 
wards lost  it  at  gaming  with  Martin  and  Stypes,  or  transfered 
it  to  them  in  discharge  of  a  gaming  debt,  to  whom,  after  he 
had  been  notified  by  the  plaintiff  as  above  stated,  the  defen- 
dant gave  a  new  note  in  lieu  of  the  one  he  had  given  to  plain- 
tiff. After  the  note  came  to  the  possession  of  Martin  and 
Stypes,  by  an  agreement  between  them,  Martin  transfered  his 
interest  in  it  to  Stypes,  in  consideration  of  a  debt  due  from 
the  former  to  the  latter,  and  of  the  latter's  interest  in  their  joint 
winnings.     There  was  proof  of  a  demand  and  refusal.  Sec. 

The  court  charged  the  jury,  that  if  after  the  note  had  been 
lost  by  the  plaintiff  at  gaming,  it  came  into  the  hands  of  Mar- 
tin &  Stypes,  and  Martin  transfered  it  to  Stypes  in  payment  of 
a  just  debt,  and  of  Stypes'  share  of  their  joint  Avinnings,  the 
defendant  was  justified  in  paying  Stypes,  and  the  pledge  of 
the  horses  would  be  sustained  by  the  indebtedness  of  plaintiff 
to  defendant,  growing  out  of  the  payment  of  the  note.  To 
this,  and  other  charges,  which  it  is  unnecessary  to  notice,  the 
plaintiff  excepted  and  now  assigns  them  as  error. 

Rice  &  Morgan,  for  plaintiff.  -i 

L.  E.  Parsons,  for  defendant. 

CHILTON,  J.— The  first  charge  given  by  the  Circuit 
Court  cannot  be  supported.  It  assumes  that  the  two  hundred 
dollar  note,  borrowed  from  Heard  by  Whitlock,  and  lost  by 
the  latter  at  faro,  continues  a  lien  upon  the  stock  sued  for,  be- 
cause the  faro  dealer,  who  won  it  from  Whitlock,  transfered 
it  to  Martin  &  Stypes,  who  won  it  from  him,  or  received  it  in 
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payment  of  a  gambling  debt,  and  who  agreed  that  Stypes 
should  take  the  entire  interest  in  consideration  of  their  joint 
winning  and  in  payment  of  a  debt  due  from  Martin  to  Stypes. 
The  note  having  been  made  by  Heard  for  the  accommodation 
of  Whitlock,  as  between  them,  it  was  wholly  without  consid- 
eration. In  the  hands  of  Whitlock,  before  it  was  negotiated, 
it  was  no  more  than  waste  paper.  It  must  then  depend  for 
its  binding  efficacy  upon  a  valid  negotiation.  The  losing  it 
upon  a  game  of  faro,  and  the  winning  it  by  Martin  &  Stypes, 
is  not  such  a  negotiation  as  gives  it  vitality  in  their  hands,  and 
Martin  &  Stypes  not  being  bona  fide  holders  for  value,  cannot 
by  any  arrangement  between  themselves,  confer  upon  the  in- 
strument a  binding  obligation  which  it  did  not  previously 
possess.  See  SaUmarsh  v.  Tuthill,  13  Ala.  Rep.  390 ;  The 
same  v.  Plant.  &  Merc.  Bank,  14  ib.  668-679 ;  same  v.  Hill,  at 
the  present  term.  Had  Heard,  before  notice  by  Whitlock, 
that  he  had  lost  the  note  at  gaming,  and  a  request  not  to  pay 
it,  paid  the  note,  then  he  would  be  protected,  as  he  should  not 
suffer  by  the  negligence  or  default  of  Whitlock.  But  if  after 
he  received  such  notice,  he  made  the  payment,  or  renewed  the 
note,  the  lien  which  he  held  upon  the  stock  for  the  satisfaction 
of  the  note,  is  extinguished  so  far  as  the  note  is  concerned. 
If,  however,  the  note  was  renewed  before  notice,  and  the  re- 
newed note  is  outstanding  against  Heard,  he  would  not  be 
bound  to  let  go  his  hold  upon  his  lien,  until  indemnified  against 
the  cost  and  expense  of  defending  against  it. 

These  views,  with  the  opinions  expressed  in  this  baich  of 
cases  which  for  several  terms  have  appeared  uf>on  the  docket 
of  this  court,  will,  we  trust,  enable  the  Circuit  Court  properly 
to  put  an  end  to  this  litigation  in  the  court  below.  See  Whit- 
lock v.  Heard,  13  Ala.  Rep.  776;  same  v.  Stewart,  ib.  790; 
same  V.  Stewart,  et  al.  15  ib.  601. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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POWE  &  SMITH  V.  STERRETT,  Judge,  &c. 

1.  Since  the  passage  of  the  act  of  1843,  where  a  judgment  is  rendered 
against  an  administrator,  within  eighteen  months  from  grant  of  admin- 
istration, and  execution  is  returned  no  property,  it  is  a  good  defence 
to  an  action  thereon  against  him,  suggesting  a  devastavit,  that,  alter  the 
rendition  of  such  judgment,  the  estate  was  rsgularly  declared  insol- 
vent. 

Error  to  the  Circuit  Court  of  Wilcox.  Tried  before  the 
Hon.  Geo.  W.  Stone. 

This  was  an  action  of  debt  instituted  by  the  defendant  in 
error,  for  the  use  of  Robert  N.  Murphy,  against  the  plaintiffs 
in  error,  on  a  bond  executed  by  them  as  administrator  and  ad- 
ministratrix of  the  estate  of  Archibold  K.  Smith — suggesting 
a  devastavit.  It  appears  from  the  record,  that  a  suit  was  pend- 
ing against  the  intestate  at  the  time  of  his  death,  in  favor  of 
said  Murphy,  which  was  revived  against  the  plaintiffs  in  error 
as  his  personal  representatives,  and  judgment  obtained  there- 
in within  eighteen  months  after  grant  of  administration,  and 
upon  which  execution  issued  and  was  returned  no  property ; 
and  that  after  the  rendition  of  this  judgment  the  estate  was  de- 
clared insolvent.  Upon  this  state  of  facts,  the  defendants  be- 
low requested  the  court  to  charge  the  jury  that  the  said  decla- 
ration of  insolvency  related  back  to  the  death  of  the  intestate, 
and  that  if  they  believed  the  proof,  the  plaintiff  could  not  re- 
cover. This  charge  the  court  refused  to  give,  whereupon  the 
defendants  excepted,  and  now  assign  it  as  error. 

Sellers,  for  plaintiffs  in  error : 

It  is  insisted  by  the  plaintiffs  in  error,  that  the  Circuit  Court 
should  have  given  the  charge  asked.  The  declaration  of  in- 
solvency of  the  estate  of  A.  K.  Smith,  the  plaintiff's  intestate, 
related  back  to  his  death.  1  Brayton  (Verm.)  133 ;  2  U.  S. 
Dig.  546.  If  this  is  not  so,  what  possible  defence  at  law  could 
administrators  interpose  to  protect  themselves  against  personal 
liabilities  ?  The  administrators  could  not  have  interposed  the 
plea  of  jderte  administravU,  alihou^h  their  securities,  when  sued, 
might.    The  plea  of  plene  administravU  cannot  be  interposed 
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by  administrators  in  this  State  under  any  circumstances ;  and 
the  common  law  is  whoUy  inapplicable  in  this  State  upon  that 
subject  •  ' 

The  judgment,  when  obtained  against  the  administrators, 
operated' only  to  ascertain  or  liquidate  the  demand,  and  the 
subsequent  declaration  of  insolvency  estopped  the  plaintift* 
thereafter  from  further  prosecuting  his  judgment,  and  the  law 
then  referred  him  with  his  judgment  to  the  Orphans'  Court  for 
his  rateable  distribution  of  the  assets  of  said  estate. 

I  am  aware  that  this  court  has  decided  seemingly  different 
from  the  views  above  expressed,  in  the  case  of  Garrow  v. 
Emanuel,  3  Stew.  Rep.  2Sd]  but  upon  looking  into  that  case, 
it  will  be  seen  that  the  facts  governing  it  and  those  involved 
in  this  case  are  materially  different. 

Watts  &  Jackson,  for  defendant  in  error : 

1.  The  bill  of  exceptions  does  not  profess  to  show  all  the 
testimony  before  the  court  and  jury ;  yet  the  charge  asked  is, 
"  If  the  jury  believe  the  testimony,  they  cannot  find  for  tlie 
plaintiff  below."  This  court  cannot  undertake  to  say  whether 
there  was  error  in  refusing  the  charge,  without  knowing  vvhat 
was. the  whole  proof.  The  bill  of  exceptions  is  to  be  taken 
most  strongly  against  the  party  excepting ;  aJl  presumptions 
are  indulged  in  favor  of  the  inferior  tribunal.  Holmes  v.  Gayle 
and  Bower,  1  Ala.  Rep.  517 ;  Stone  v.  Stone,  1  ib.  582 ;  Knapp 
V.  McBryde  and  Norman,  7  ib.  19;  Mallory  v.  Stodder,  6  ib. 
801 ;  Castles  v.  McMath,  1  ib.  326. 

2.  But  upon  the  testimony  shown  by  the  bill  of  exceptions, 
the  court  might  well  have  refused  the  charge — 1st.  Because 
the  court  is  asked  to  charge  directly  on  the  facts — Huff  v.  Cox 
et  al.  2  Ala.  210.  2d.  Because  the  rendition  of  the  judgment 
against  the  administrator  as  such,  and  a  return  of  "  no  property 
found"  on  the  execution,  fixed  a  devastavit  on  them  to  the  ex- 
tent of  the  judgment — Garrow  v.  Emanuel,  3  St.  285 ;  Thomp- 
son v.  Searcy  and  Fearne,  6  Port.  393.  The  case  of  Garrow  v. 
Emanuel  (3  Stewart)  has  never  been  overruled;  this  decision 
was  made  in  view  of  the  statutes  before  the  one  of  1843.  This 
last  statute  has  not  altered  the  anunint  of  proof  required  by  the 
plamtiff  to  show  a  devastavit  as  administrator. 
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COLLIER,  C.  J.— In  Garrow  v.  Emanuel,  3  Stew.  28o,  it 
was  decided  that  a  judgment  by  default  against  an  executor,  and 
return  of  execution '  no  property  found,'  are  conclusive  evidence 
of  a  devastavit  to  the  amount  of  the  judgment,  in  a  second  action 
by  the  same  plaint  iff  against  him,  in  his  individual  character,  sug- 
gesting a  devastavit :  Further,  that  the  executor  cannot  in  such 
second  action  plead  the  insolvency  of  his  testator's  estate  under 
statute — his  personal  liability  being  fixed  by  the  judgment  in  the 
the  first  suit.  This  case  certainly  laid  down  a  most  stringent 
rule  in  its  last  proposition,  even  under  the  legislation  as  it  ex- 
isted at  the  time  it  was  decided.  An  executor  or  administra- 
tor was  then  sueable  "  after  the  expiration  of  six  months  from 
the  time  of  proving  the  will  of  the  testator,  or  of  granting  let- 
ters of  administration  on  the  estate  of  the  deceased."  This 
time  was  prescribed  "  to  the  end  that  the  executor  or  adminis- 
trator may  have  an  opportunity  to  ascertain  the  situation  of 
the  estate  of  the  testator  or  intestate." — Clay's  Dig.  192,  §  2. 
The  act  of  1815  enacts  that  all  claims  against  the  estates  of  de- 
ceased persons,  which  are  not  presented  to  the  executor  or  ad- 
ministrator within  eighteen  months  after  the  same  shall  have 
accrued,  or  within  eighteen  months  after  letters  testamentary 
or  of  administration,  shall  be  forever  barred :  Provided,  that 
this  limitation  shall  not  extend  to  persons  under  age,  Sec. — CI. 
Dig.  195,  §  17.  Under  the  decision  refered  to  and  the  sta- 
tutes we  have  cited,  an  administrator  might  be  sued,  and  in  an 
ordinary  case  a  judgment  recovered  and  enforced  against  him 
previous  to  the  expiration  of  the  time  limited  for  the  presen- 
tation of  claims  against  the  estate,  though  claims  might  be 
subsequently  presented  within  the  bar,  which  manifested  the 
insolvency.  The  only  means  of  preventing  irreparable  injury 
to  the  administrator  in  such  case,  would  be  to  allow  him  to 
retain  a  sufficient  amount  of  the  assets  to  indemnify  himself, 
notwithstanding  he  had  reported  the  estate  insolvent.  But 
where  the  judgment  remains  unsatisfied,  when  the  report  is 
made  and  confirmed,  if  he  cannot  plead  the  insolvency,  he 
must  be  personally  charged,  or  if  the  estate  is  liable  to  him,  the 
judgment  creditor  who  has  most  promptly  put  his  claim  in 
suit  will  be  paid  in  toto,  to  the  j)rejudice  of  others  equally  me- 
ritorious. We  will  not  stop  to  consider  whether  the  case  cited 
was  consonant  to  our  statutes  upon  the  subject,  or  whether 
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the  consequences  resulting  from  it  should  not  have  induced  a 
different  decision. 

Ry  tlie  eighth  section  of  the  act  of  1843,  it  is  enacted  that 
"Whenever  any  administrator  de  bonis  mm  shall  be  appointed, 
according  to  the  provisions  of  this  act,  any  former  grant  of  let- 
ters testamentary  or  of  administration  of  the  said  estate  shall 
be  thereby  revoked ;  and  all  the  goods,  chattels,  moneys,  choses 
in  action,  and  other  personal  effects,  belonging  to  the  said  es- 
tate, shall  be  thereby  vested  in  such  administrator  de  bonis  non; 
and  he  shall  be  entitled  to  demand  and  receive  from  the  for- 
mer executor  or  administrator  all  moneys  found  due  and  ow- 
ing from  him  to  the  estate,  and  all  such  goods,  chattels,  choses 
in  action,  and  other  personal  effects,  and  deeds,  and  other  evi- 
dences of  title  to  real  estate,  and  may  recover  the  same  by  any 
proper  proceedings  or  actions,  either  in  the  Orphans'  Court  or 
any  court  of  common  law  or  equity,  against  such  former  exe- 
cutor or  administrator  and  his  securities." — Clay's  Dig.  194,§9. 
This  provision,  it  will  be  seen  upon  the  decree  of  insolvency 
and  the  appointment  of  the  administrator  de  boms  non,  divests 
the  title  of  the  previous  representative  of  the  estate ;  and  any 
further  intermeddling  with  the  estate,  except  for  conservative 
purposes,  makes  him  an  executor  de  son  tort.  See  Hearrin, 
adm'r,  v.  Savage,  adm'r,  at  this  term.  The  effect  of  the  decree 
of  insolvency,  it  has  been  held,  is  to  transfer  to  the  Orphans' 
Court  the  entire  jurisdiction  of  all  claims  against  the  estate  ; 
with  a  few  exceptions,  all  debts  are  placed  on  the  same  foot- 
ing, though  the  estate  be  solvent,  and  where  it  is  insolvent, the 
fund  for  distribution  is  to  be  equally  divided  amongst  all  the 
creditors  who  are  not  thus  privileged.  Edwards  v.Gibbs,  11 
Ala.  Rep.  292. 

The  administrator,  being  divested  of  the  assets  by  due  course 
of  law,  cannot  be  charged  with  the  payment  of  the  judgment ; 
and  the  only  question  is,  in  what  forum  shall  he  seek  relief — 
whether  in  equity  or  at  law.  Even  if  secundum  stricti  juris, 
the  administrator  could  be  charged  upon  the  suggestion  of  a 
devastavit,  there  can  be  no  question  but  equity  would  interpose 
and  releive  him.  Having  delivered  over  the  assets  to  his  suc- 
cessor as  the  statute  required,  we  think  the  common  law  in- 
ference from  the  recovery  of  the  judgment  and  the  return  of 
•'  no  property  found,"  is  entirely  repelled,  and  the  defence  may 
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be  made  in  a  court  of  law.  This  conclusion  seems  to  us  to 
result  from  the  controling  efficacy  of  the  statue,  which,  conced- 
ing that  Emanuel  v.  Garrow,  was  a  correct  exposition  of  the 
law  when  made,  supersedes  and  annuls  it,  so  far  as  it  is  in 
conflict  with  the  present  case. 

The  judgment  is  reversed,  and  the  cause  remanded.  ' 


McDANIEL  vs,  WHITMAN,  Guardian,  &c. 

1,  Where  the  late  husband  of  a  deceased  wife  propounds  his  interest  and 
moves  the  Orphans'  Court  for  a  decree  against  her  guardian  for  a  sum 
of  money  in  his  hands,  which  belonged  to  his  ward,  a  denial  of  the  mo- 
tion is  such  a  final  order  as  will  support  a  writ  of  error. 

2.  Money  of  a  female  ward  in  the  hands  of  her  guardian  must  be  coaisid- 
ered  as  in  her  possession,  and,  as  upon  marriage  the  legal  existence  of 
the  wife  is  merged  in  that  of  the  husband,  the  possession  is  by  operation 
of  law  transferred  to  him,  and  his  marital  rights  thereupon  imniediately 
attach. 

Error  to  the  Orphans'  Court  of  Perry. 

The  defendant  in  error  as  guardian  of  Nancy  Cross^  receiv- 
ed from  the  clerk  of  the  Orphans'  Court  of  Perry  a  sum  of 
money  as  the  distributive  share  of  the  estate  of  his  ward's 
mother.  The  ward  intermarried  with  the  plaintiff  in  error, 
McDaniel,  and  died  before  she  arrived  at  the  age  of  twenty- 
one,  and  without  any  thing  being  done  to  reduce  the  money 
in  the  guardian's  hands  to  the  adiuU  possession  of  the  husband. 
After  the  death  of  the  ward,  the  guardian  was  called  to  a  set- 
tlement in  the  Orphhns'  Court,  when  the  plaintiff  in  error 
moved  the  court  for  a  decree  in  bis  favor  against  the  guardian 
for  said  sum  of  money.  The  court  denied  the  motion,  and 
ordered  that  scire  facias  issue  to  the  legal  representatives  of 
the  said  Nancy,  when  known,  and  that  the  settlement  of  said 
account  be  continued.  This  judgment  is  now  assigned  a» 
error. 
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Garrott,  for  plaintiff: 

1.  A  writ  of  error  lies  in  this  case — Clay's  Digest,  297,  §  4; 
Harrison,  et  al.  ex  parte,  7  Ala.  Rep.  736.    - 

2.  The  possession  of  the  money  by  the  guardian  was  the 
possession  of  the  ward,  and  on  her  marriage  with  McDaniel, 
1his  possession  became  in  law,  the  husband's  possession. — 
Magee  v.  Toland,  8  Porter,  36. 

3.  As  the  right  to  the  money  was  thus  vested  in  the  husband, 
and  as  the  Orphans'  Court  had  jurisdiction  of  the  fund,  Mc- 
Daniel was  a  proper  party  to  the  proceedings  before  the  Or- 
phans' Court,  and  a  decree  should  have  been  rendered  in  his 
favor.  Ex'rs  of  Sankey  v.  heirs  of  Sankey,  6  Ala.  Rep.  607, 
where  a  decree  was  rendered  in  favor  of  the  administrator  of 
a  deceased  wife,  the  property  not  having  been  reduced  to 
possession  by  the  husband. 

4.  As  all  the  facts  necessary  to  an  ascertainment  of  the  rights 
of  the  parties  appear  in  the  record,  and  are  uncontroverted, 
the  plaintiff  in  error  submits  that  he  is  entitled  to  have  a  de- 
cree in  this  court,  for  the  amount  due  to  him  from  the  defen- 
dant in  error. 

No  counsel  for  defendant. 

CHILTON,  J.— The  judgment  of  the  Orphans'  Court, 
which  determines  that  the  plaintiff  in  error  shall  take  nothing 
by  his  motion,  made  upon  the  propounding  of  his  interest  as 
the  husband  of  Nancy,  who  was  the  ward  of  Whitman,  we 
must  regard  as  a  final  order,  from  which  a  Avrit  of  error  will 
lie.  It  is  certainly  conclusive  upon  the  rights  of  the  husband, 
and  decisive  of  his  claim  to  the  monies  due,  in  right  of  his 
wife,  from  the  defendant  in  error.  The  statute  authorises  an 
appeal  or  writ  of  error  to  the  Circuit  or  Supreme  Court,  from 
any  judgment  or  order  final  made  by  the  County  or  Orphans' 
Court,  whether  in  vacation  or  term  time — Clay's  Digest,  297 
§  4,  and  we  think  the  case  at  bar  comes  within  both  its  letter 
and  spirit. 

The  only  question  raised  by  the  record  is — is  the  husband 
entitled  to  monies  in  the  hands  of  the  guardian  of  the  wife 
after  her  death,  which  he  had  never  recovered  or  had  in  his 
actual  possession  during  the  existence  of  the  coverture  ?  Ac- 
cording to  repeated  decisions  of  this  court,  the  husband  is  not 
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entitled  to  the  Avife's  choses  in  action,  unless  he  reduces  them 
to  possession  during  the  coverture  ;  nor  can  he  by  adminis- 
tering upon  her  estate,  after  her  decease,  entitle  himself  to 
them,  but  they  go  to  her  distributees.  Bibb  v.  McKinley,  et 
al.  9  Porter,  636,  and  authorities  cited. 

It  was,  however,  decided  by  this  court,  some  ten  years  since, 
that  the  possession  of  personal  property  by  the  wife's  guardian, 
must  be  considered  the  possession  of  the  wife,  and  as  upon 
the  marriage  of  the  ward,  her  legal  existence  becomes  merged 
in  that  of  her  husband,  the  possession  by  operation  of  law  is 
eo  instanli  transfered  to  the  husband,  and  requires  no  further 
act  on  his  part,  to  vest  his  marital  rights — McGehee  v.  Toland, 
8  Porter,  30.  True,  that  case  involved  a  controversy  in  re- 
spect to  a  slave,  which  had  gone  into  the  guardian's  posses, 
sion,  but  I  can  see  no  difference,  so  far  as  respects  the  appli- 
cation of  the  rule,  between  one  description  of  personal  proper- 
ty and  another.  The  constructive  possession  of  the  husband, 
by  virtue  of  which  his  marital  rights  attach,  arises  out  of  the 
relation  in  which  the  guardian  stands  toward  him,  as  well  in 
respect  to  the  money,  which  the  guardian  has  received,  as  to 
the  slave.  As  to  both,  the  possession  of  the  guardian  must  be 
regarded  as  the  husband's  possession,  and  upon  the  final  set- 
tlement of  the  account,  the  husband,  who  has  survived  his  wife, 
raiust  be  considered  as  the  person  entitled.  See  the  cases  re- 
fered  to  in  McGehee  v.  Toland,  supra,  and  also  Miller  v. 
Bingham,  1  Iredell's  Eq.  Rep.  423 ;  Bates  v.  Dandy,  2  Atk. 
Rep.  207;  Jarman  v.  Wollatten,  3  Term.  620. 

The  judgment  is  consequently  reversed,  and  the  cause  re- 
manded. 


WHITE  vs.  NANCE. 

1.  The  plaintiff  in  an  action  of  ejectment  or  trespass  to  try  title  may  dis- 
miss the  suit  whenever  ho  thinks  proper,  and  the  fact  that  the  bene- 
ficial interest  in  such  cuit  is  in  another  cannot  affect  his  rigljt  to  do  so. 

2.  If  a  plaintiff  dcbires  to  dismiss  his  suit,  but  the  court  notwithstanding 
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proceeds  .to  a  trial,  whereby  the  same  result  is  attained  that  would 
have  been  effected  by  the  dismissal,  no  injury  is  done  to  the  plaintiff, 
.  and  the  judgment  consequently  will  not  be  reversed. 

Error  to  the  Circuit  Court  of  Dallas.  Tried  before  the 
Hon.  Nathan  Cook. 

G.  W.  Gayle,  for  plaintiff: 

1.  Independent  of  the  facts  stated  to  the  court  by  plaintiff '.s 
counsel,  the  proof  abundantly  shows  that  Thomas  White,  the 
patentee,  was  a  mere  nominal  plaintiff.  It  is  not  necessary 
that  the  record  should  disclose  the  party  in  interest,  unless 
called  to  indemnify  the  nominal  plaintiff  for  costs.  Brazier  v, 
Tarver,  4  Ala.  569. 

2.  The  nominal,  plaintiff,  White,  could  not  dismiss  the  suit, 
because  he  had  given  no  notice  to  indemnify  against  the  costs. 
Brazier  v.  Tarver,  4  Ala.  569. 

3.  White  being  the  nominal  plaintiff,  his  declarations,  after 
suit,  were  inadmissible  for  any  purpose.     9  Ala  791. 

4.  As  EvroENCE,  the  declarations  of  White  proved  nothing, 
because  a  legal  title  to  land  can  only  be  shown  to  be  parted 
with  BY  DEED.  Again :  if  White  had  sold  the  land,  his  deed  is 
the  best  evidence,  and  its  absence  is  not  accounted  for.  The 
declarations  were  used  as  evidence.  Morgan  v.  Patrick,  et 
al.  7  Ala.  185. 

5.  But  if  White  were  the  real  plaintiff,  his  declarations, 
(proven  by  defendant)  that  he  had  sold  the  land  to  another, 
could  not  outweigh  the  evidence  of  title  in  himself  shown  by 
the  patent.  The  court  sliould  therefore  have  charged  that  the 
plaintiff  was  enthled  to  recover  under  the  evidence.  Morgan 
V.  Patrick,  et  al.  7  Ala.  svpra. 

Lapsley,  contra, 

'  DARGAN,  J. — This  is  an*  action  of  trespass  to  try  titles, 
and  recover  possession  of  a  tract  of  land,  brought  in  the  name 
of  the  plaintiff  against  the  defendant.  As  evidence  of  title,  a 
patent  was  introduced,  from  which  it  appears  that  the  land  in 
controversy,  was  granted  by  the  government  to  the  plaintiff. 
The  defendant  then  offered  in  evidence,  an  instrument  in  writ- 
ing, signed  by  the  plaintiff,  in  which  he  acknowledged  that  he 
had  no  title  to  the  land,  as  he  had  convoyed  it  Lefoie  the  suit 
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was  brought,  and  in  which  he  agreed  that  the  suit  should  be 
dismissed.  The  counsel  for  the  plaintiff  objected  to  this  in- 
strument as  evidence,  which  objection  was  overruled.  The 
counsel  who  appeared  for  the  plaintiff,  then  stated  that  the 
suit  was  brought  without  the  knowledge  of  the  plaintiff,  under 
the  instruction  of  one  Strickland,  whose  wife  claimed  to  be 
entitled  to  dower  in  the  land,  but  owing  to  some  defect  in  the 
title,  or  loss  of  the  deed,  executed  to  the  person  through  whom 
she  claimed  dower,  her  title  could  not  be  made  out,  and  that 
this  suit  was  brought  for  her  benefit,  and  to  enable  her  to  re- 
cover. 

The  court  was  requested  to  charge  the  jury,  that  the  evi- 
dence offered  by  the  defendant  was  insufficient  to  show  title 
in  another,  and  that  the  plaintiff  was  entitled  to  recover.  This 
charge  the  court  refused  to  give,  and  instructed  the  jury  that 
the  evidence  introduced  by  the  defendant  conduced  to  show 
that  the  plaintiff  had  no  title.  Under  this  instruction,  the  jury 
returned  a  verdict  for  the  defendant. 

We  will  not  enter  into  an  examination  of  the  propriety  of 
the  charge  given  by  the  court  to  the  jury,  for  we  are  satisfied 
that  under  the  circumstances,  the  court  should  have  dismissed 
the  suit,  and  as  the  suit  is  trespass  to  try  titles,  the  same  result 
is  produced  by  the  verdict  as  the  dismissal  of  the  suit  would 
have  had.  If  the  suit  had  been  dismissed,  the  defendant  would 
have  recovered  cost,  and  the  only  effect  of  the  judgnient  ren- 
dered on  the  verdict  is,  that  it  entitles  the  defendant  to  his  cost. 
It  is  true,  a  suit  at  law  may  be  carried  on  by  one  who  is  ben- 
eficially entitled  to  the  money,  in  the  name  of  him  in  whom 
is  vested  the  legal  title.  Brazier  v.  Tarver,  4  Ala.  569 — and  a 
court  of  law  will  protect  the  rights  of  him  beneficially  inter- 
ested, and  will  not  permit  the  plaintiff  to  dismiss  the  suit,  if 
the  party  entitled  to  the  proceeds  of  the  recovery  will  indem- 
nify him  against  the  cost  to  which  he  may  be  subjected.  But 
the  suits  that  may  be  thus  prosecuted  are  those  brought  to  re- 
cover a  sum  of  money,  and  perhaps  for  a  specific  chattel^  where 
the  title  is  in  one,  but  the  beneficial  interest  is  in  another.  In 
ejectment  or  trespass,  to  try  title  to  land,  we  can  look  alone  to 
the  legal  title,  and  no  person  can  control  the  suit,  except  the 
plaintiff,  even  if  another  has  an  equitable  interest  in  it.  The 
plaintiff  in  this  case  had  the  right  to  control  the  suit  as  he  saw 
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proper.  Neither  the  counsel,  nor  those  at  whose  instance  he 
brought  the  suit,  could  prevent  him  from  exercising  this  right. 
He  desired  to  dismiss  the  suit,  but  it  has  been  tried,  and  the 
trial  has  produced  no  other  result  than  would  have  been  pro- 
duced had  the  suit  been  dismissed.  He  has  then  suffered  no 
injury  from  the  ruling  of  the  court,  and  the  judgment  must  be 
aifiimed. 


DRIVER,  Adm'r,  vs.  HUDSPETH. 

1.  To  authorise  the  vendee  of  real  estate,  who  holds  the  bond  of  the  de- 
ceased vendor,  to  proceed  in  the  Orphans'  Court  to  compel  the  per- 
sonal representative  to  make  him  a  title,  it  is  necessary  that  the  peti- 
tion should  disclose  that  the  deceased  was  the  owner  of  the  land  at  the 
time  of  his  death. 

2.  Ill  proceedings  on  a  petition  by  the  vendee  of  real  estate  to  compel 
the  personal  representative  of  a  deceased  vendor  to  make  him  a  title, 
the  Orphans'  Court  has  no  power  to  impannel  a  jury,  unless  a  real 
doubt  arises  as  to  some  disputed  fact ;  and  in  such  case  the  testimony 
showing  the  necessity  for  so  doing  must  be  spread  upon  the  record. 

3.  A  vendor  of  land,  who  has  executed  his  bond,  conditioned  to  make 
title  upon  the  payment  of  the  purchase  money,  has  a  lien  on  the  land 
until  such  payment  is  made,  and  the  vendee  must  show  that  he  has 
an  equitable  right  to  the  land,  freed  from  such  lien,  before  the  Orphans 
Court  can  decree  that  the  legal  title  be  conveyed  to  him  by  the  per- 
sonal representative  of  the  vendor.  Such  a  lien  is  regarded  iti  the  na- 
ture of  a  mortgage,  and  the  fact  that  the  notes  given  for  the  purchase 
money  are  barred  by  the  statute  of  hmitations  does  not  destroy  it. 

4.  A  receipt  for  money  is  only  prima  facie,  not  conclusive  evidence  of 
the  fact  recited  in  it,  and  may  be  contradicted  by  oral  testimony. 

Error  to  the  Orphans'  Court  of  Chambers  county. 

Allison  &  Andrews,  for  plaintiff: 

1.  The  petition  is  insufficient — it  should  have  alleged  the 
title  to  have  been  in  Vann,  at  the  time  of  his  decease ;  such  a 
state  of  facts  should  be  stated  as  will  bring  the  party  within 
the  statute  ;  therefore  it  is  necessary  to  state  the  title  to  liave 
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been  in  the  deceased  vendor  lo  give  the  court  jurisdiction. 
Clay's  Digest,  157  §  38 ;  Simpson  v.  Simpson,  Minor  Rep.  33; 
Crim's  adm'r  v.Townsend,  9  Ala.  403. 

2.  The  submitting  the  cause  to  the  determination  of  a  jury 
in  this  case  w^as  error.  Willis'  adm'r  v.  Willis'  heirs,  9  Ala. 
Rep.  330;  Brazeal's  adm'r  v.  Brazeal's  distributees,  9  Ala.  Rep. 
496 ;  Reynolds'  adm'r  v.  Reynolds'  distributees,  11  Ala.  Rep. 
1027. 

3.  The  charge  asked  of  the  court  should  have  been  given : 
1st.  Because  the  statute  of  six  years  (if  it  applied  in  this  case) 
is  only  a  bar  to  a  recovery  on  the  notes  but  is  not  an  extin- 
guishment of  the  demand.  2d.  The  payment  of  the  purchase 
money  w^as  secured  by  a  condition  precedent,  contained  in 
the  bond  for  titles,  which  could  not  be  affected  by  the  statute 
of  limitation  until  all  remedy  would  be  lost  on  the  bond.  See 
in  support  of  the  first  proposition,  1  Ala.  Rep.  744,  in  the  case 
Duval's  heirs  V.  McLosky. 

4.  The  charge  given  was  erroneous,  because,  the  receipt 
was  liable  to  explanation,  and  would  have  been  only  prima 
facie  evidence  of  payment,  had  its  execution  been  proved,  and 
may  be  explained  by  parol.  Gayle  v.  Randal,  1  Stewart  Rep. 
529;  Kirksey  v.  Bates,  1  Ala.  Rep.  303. 

No  counsel  for  the  defendant. 

CHILTON,  J.— The  petition  in  this  case  avers  that  Huds- 
peth, the  petitioner,  purchased  the  land  from  Vann,  and  receiv- 
ed his  title  bond  by  which  Vann  covenanted  to  make  title 
when  the  purchase  money  was  paid,  or  when  he  should  pro- 
cure a  patent  from  the  United  States.  It  is  wanting  in  one 
essential  averment,  to  wit,  that  Vann  was  the  owner  of  the 
land,  to  which  the  party  prays  the  court  to  order  the  adminis- 
trator to  make  title.  The  act  provides  that  "  when  any  person 
oivning"  lands  or  tenements,  shall  sell  the  same,  and  enter  into 
bond  to  make  titles,"  &c. — Clay's  Digest,  157,  §  38.  This 
statute  confers  upon  the  Orphans'  Court,  a  limited  and  spe- 
cial jurisdiction,  and  marks  out  the  course  to  be  pursued,  and 
no  one  can  successfully  invoke  this  extraordinary  reinedy, 
unless  he  brings  himself  within  the  category  for  which  provis- 
ion is  made.     The  Orphans'  Court  has  not,  lilie  the  Court  of 
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Chancery,  the  power,  when  the  title  is  not  in  the  obligor  in  the 
bond,  to  bring  before  it  those  holding  the  legal  title,  so  as  to 
decree  a  divestiture  of  their  title,  and  vest  the  same  in  the  pur- 
chaser. It  can  only  act  upon  a  case  which  comes  within  the 
terms  of  the  enactment,  and  as  to  cases  not  provided  for,  the 
parties  must  resort  to  chancery.  Minor's  Rep.  33 ;  9  Ala.  Rep. 
403.  We  should  not  however,  reverse  the  cause  upon  this 
ground,  inasmuch  as  the  counsel,  though  they  have  argued  it, 
have  not  assigned  the  ruling  of  the  court  upon  the  sufficiency 
of  the  petition  as  error.  We  proceed,  however,  to  remark, 
that  in  the  matter  of  the  bill  of  exceptions  which  is  assigned 
for  error,  the  Orphans'  Court  Judge  clearly  misconceived  the 
law.  The  statute,  under  which  this  proceeding  has  been  in- 
stituted, was  passed  in  1812,  before  the  Orphans'  Court  had 
power  to  summon  a  jury  to  try  questions  of  fact,  and  seems 
by  its  terms  to  contemplate  that  the  judge  shall  investigate  the 
facts  of  the  petition,  and  "if  he  shall  find  the  contract  was 
fairly  made"  &c.,  order  the  administrator  to  convey.  But  con- 
ceding that  by  the  act  of  1821,  (Clay's  Digest,  303  §  32,)  the 
court  has  the  power  to  summon  a  jury  in  cases  of  this  kind, 
still  the  necessity  of  its  exercise  must,  according  to  the  pre- 
vious adjudications  of  thie  court,  affirmatively  appear  of  re- 
cord. In  Willis'  adm'r  v.  The  heirs  of  Willis,  9  Ala.  Rep.  330, 
it  was  said,  "  the  statutes  do  not  justify  the  Judge  of  the  Or- 
phans' Covirt  in  declining,  or  refusing  to  decide  any  question 
of  fact  which  may  arise,  unless  a  real  doubt  exists  as  to  the 
existence  of  the  fact."  The  practice  to  be  pursued  by  the 
Orphans'  Court  when  a  jury  is  impanelled,  in  cases  not  spe- 
cially provided  for,  is  sufficiently  pointed  out  in  the  case  last 
refered  to,  and  requires  no  further  comment. — See  also  Rey- 
nolds' adm'r  v.  Reynolds'  distributees,  11  Ala.  Rep.  1023.  The 
record  before  us  shows  no  reason  why  the  aid  of  a  jury  was 
called  in,  and  the  judgment  upon  their  verdict  is  erroneous. 

It  will  be  unnecessary  to  notice  the  charges  given  to  the 
jury,  further  than  to  remark  that  the  statute  evidently  contem- 
plates that  the  purchaser  must  have  paid  for  the  land,  the  title 
to  which  he  prays  may  be  decreed  him,  unless  the  bond  oth- 
erwise provide,  before  the  court  can  pass  the  decree  that  the 
administrator  convey.  True,  the  statute  is  general  in  its  terms, 
and  says  nothing  about  the   purchase  money,  but  it  is  clear 
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the  Legislature  did  not  intend  to  divest  the  estate  of  the  de- 
ceased vendor  of  the  equitable  lien  which  attached  for  the 
purchase  money.  We  are  of  the  opinion  that  the  petitioner 
must  show^  that  he  has  an  equitable  right  to  the  land,  freed 
from  such  lien,  before  the  court  should  decree  that  the  legal 
title  be  conveyed  to  him.  If  then,  in  this  case,  the  bond  pro- 
vided for  the  payment  of  the  money,  before  the  vendor  was 
compellable  to  make  title,  and  any  of  the  notes  executed  in  con- 
sideration of  the  sale  remain  unpaid,  the  court  should  have  re- 
fused the  order  which  was  prayed  for;  The  fact  that  the  notes 
were  barred  by  the  statute  of  limitations  does  not  destroy  the  lien, 
which  is  regarded  in  the  nature  of  a  mortgage.  If  the  vendor, 
whose  notes  are  barred,  or  his  heirs  after  his  death,  should  bring 
ejectment  to  recover  the  land,  and  thus  drive  the  purchaser  into 
a  court  of  equity  to  enjoin  the  action,  it  is  very  clear  to  my  mind 
that  the  court  of  chancery  would  not  interfere  until  he  had  paid 
up  the  purchase  money,  the  remedy  to  recover  which,  at  law, 
had  been  barred  by  the  statute  of  limitations.  The  court  of 
equity  would  not  decree  a  specific  performance  in  favor  of  one 
who  withholds  the  compensation  he  stipulated  to  pay,  upon 
the  ground  that  the  legal  remedy  to  recover  it  is  barred.  The 
vendor  is  not  bound  to  sue  upon  his  note,  but  may  rest  upon 
the  security  furnished  by  his  lien — such  is  the  doctrine  fairly 
deducible  from  the  decision  of  Doe,  ex  dcm.  Duval's  heirs  v. 
McLoskey,  1  Ala.  Rep.  708-744. 

As  to  the  receipt  of  payment  endorsed  on  the  bond,  it  is 
prima  fade  evidence  of  the  fact,  but  not  conclusive,  and  the 
fact  of  payment  which  it  recites  may  be  contradicted  by  oral 
testimony.  1  Greenl.  Ev.  446,  §  305;  1  Stew.  529;  1  Ala. 
Rep.  303. 

It  results  from  what  we  have  said,  that  there  is  error  in  the 
proceedings,  and  the  decree  is  consequently  reversed,  and  the 
cause  remanded. 
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RUST  ET  AL.  VS.  PAINE. 

1.  The  bond  of  a  debtor,  conditioned  for  his  appearance  before  two  jus- 
tices to  take  the  benefit  of  the  act  for  the  releif  of  insolvent  debtors,  is 
not  lorfeited,  if,  after  ten  days'  r\otice  to  the  creditor,  he  appears  at  the 
time  and  place  appointed,  with  the  intention  of  complying  with  its  con- 
dition, but  is  prevented  from  doing  so  by  the  failure  of  one  of  the  jus- 
tices to  attend. 

2.  The  transfer  of  property  by  a  debtor,  after  his  arrest  and  the  execution 
of  a  bond  to  take  the  bsnefit  of  the  act  for  the  releif  of  insolvent  debt- 
ors, does  not  constitute  such  a  breach  of  the  condition  of  the  bond  as 
can  be  inquired  into  in  an  action  on  it  against  the  debtor  and  his  secu- 
rity. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg. 

Debt  on  bond  by  defendant  against  plaintiffs  in  error,  com- 
menced in  a  justice's  court  and  taken  by  appeal  to  the  Circuit 
Court  of  Mobile.  The  bond  sued  on  was  executed  on  the  10th 
March  1846,  and,  after  reching  that  the  plaintiff  in  error,  Rust, 
had  been  arrested  by  a  constable  under  a  capias  ad  satisfacien- 
dum, and  that  he  had  applied  to  J.  A.  Roberts  and  S.  T.  Doug- 
lass, two  justices  of  the  peace,  for  the  benefit  of  an  act  entitled 
"  an  act  amendatory  to  the  laws  now  in  force  for  the  releif  of 
insolvent  debtors,"  who  had  appointed  the  9th  day  of  May 
1846,  at  the  hour  of  12  o'clock,  at  the  office  of  said  Roberts, 
to  hear  the  application,  is  conditioned,  "  that  if  the  said  Rust 
shall  well  and  personally  appear  and  make  surrender  in  such 
manner  as  is  required  by  law  of  his  property  and  effects,  for 
the  benefit  of  his  creditors,  at  the  time  and  place  above  ap- 
pointed, then  this  obligation  to  be  void,"  &c.  The  evidence 
tended  to  show  that  a  few  days  after  the  execution  of  the  bond, 
the  defendant  in  error  was  informed  of  it  and  had  notice  of 
the  time  and  place  appointed  to  hear  the  application.  It  was 
proven  that  Rust  appeared  at  the  time  and  place  appointed, 
but  of  the  two  justices  Roberts  alone  was  present,  who,  without 
any  schedule  of  property  and  effects  being  rendered  by  Rust^ 
administered  to  him  the  oath,  "  that  the  particular  grounds  up- 
on which  he  was  arrested  were  untrue,  and  that  he  had  nei- 
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ther  moneys,  estate  or  effects  wherefrom  to  satisfy  said  debt, 
or  liable  for  the  same,"  and  thereupon  discharged  him.  The 
defendant  in  error  was  not  present.  There  was  evidence  con- 
ducing to  show  a  transfer  of  property  after  the  bond  was  given, 
and  before  his  appearance  at  Roberts'  office.  The  court 
charged  the  jury  that  the  oath  which  Rust  took  would  not 
discharge  him  and  his  security  from  their  liability  on  the 
bond. 

The  defendants'  counsel  asked  the  court  to  charge  the  jury 
"  that  if  Rust  appeared  at  the  time  and  place  specified  in  the 
bond  for  his  appearance  to  lake  the  benefit  of  the  insolvent 
laws,  to  be  heard,  and  was  then  and  there  discharged  by  the 
magistrate,  even  if  the  discharge  was  fraudulent,  the  discharge 
relesised  the  security  from  his  liability  on  the  bond,"  which 
charge  the  court  refused  to  give,  stating  that  it  was  abstract 
and  not  warranted  by  the  evidence,  and  then  instructed  the 
jury  "  that  if  the  oath  which  Rust  took  had  been  the  oath  which 
the  law  requires,  he  would  not  have  been  discharged  legally, 
because  he  was  discharged  by  one  magistrate,  when  the  law 
requires  two— therefore  the  plaintiff  had  a  right  of  action  both 
against  Rust  and  his  security." 

To  the  charges  given  and  to  the  refusal  to  charge  as  asked, 
the  defendants  excepted,  and  now  assign  them  as  error. 

Campbell,  for  plaintiffs  in  error : 

1.  The  attendance  of  Rust  for  the  purpose  of  complying 
with  the  conditions  of  the  bond  executed  by  him,  and  his 
compliance  being  defeated  only  by  the  non-attendance  of  the 
magistrate,  discharge  him  and  his  securities  from  the  forfeit- 
ure of  the  bond.    3  Ala.  Rep.  404 ;  7  ib.  104. 

2.  The  attendance  of  Rust  for  the  purpose  of  complying 
with  the  conditions  of  his  bond,  and  the  oath  taken  by  him  be- 
fore Joel  A.  Roberts,  was  a  compliance  with  the  conditions  of 
the  bond,  and  is  a  discharge  to  him  and  his  sureties.  The 
State  v.  Love,  4  Ircd.  431. 

8.  The  statement  of  the  plaintiff  is  defective,  and  the  demur- 
rer should  have  been  sustained.  The  statement  does  not  pur- 
port to  be  founded  on  the  bond,  but  simply  declares  for  the 
money  due  on  it.  The  amount  due  is  not  set  out  in  numero, 
as  is  required  in  an  action  of  debt.     There  is  no  description 
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of  the  bond  by  the  date — the  amount  of  the  condition — the  na- 
ture of  the  condition.  The  legal  conclusion  of  the  party  as  to 
the  nature  of  the  bond  is  set  out  in  the  statement,  without  a 
statement  of  the  facts. 

Rapier,  for  defendani : 

1.  The  charge  given  by  the  court  touching  the  insufficiency 
of  the  oath  made  by  Rust,  the  principal  in  the  bond,  to  dis- 
charge him  and  his  surely,  was  correct.  Such  an  oath  was 
not  a  compliance  with  the  condition  of  the  bond,  nor  could  it 
operate.as  a  release  of  principal  or  surety.     8  Ala.  288. 

2.  The  charge  asked  by  the  defendant's  counsel  was  cor- 
rectly refused,  for  although  a  fraudulent  discharge  might,  in 
our  view  of  it,  release  a  surety,  yet  in  this  case  the  principle 
could  not  apply,  for  here  there  was  no  discharge  whatever. — 
The  proceeding  was,  as  it  were,  coram  non  judice. 

3.  The  charge  to  the  jury,  as  last  set  forth  in  the  bill  of  ex- 
ceptions, that  a  discharge  given  by  one  justice  of  the  peace 
was  insufficient,  when  the  law  required  two,  was  not  error; 
and  though  it  were  abstractly  incorrect,  it  would  not  be  a 
ground  for  reversal,  because  it  did  not  prejudice  the  cause  of 
the  defendant. 

COLLIER,  C.  J.— The  Act  of  1821  enacts  that  when  any 
person,  who  may  be  taken  on  mesne  process,  or  be  charged  in 
execution,  shall  desire  to  deliver  up  his  property  for  the  ben- 
efit of  his  creditors,  in  order  to  be  discharged  from  arrest  or 
execution,  he  shall  enter  into  bond  with  surety,  for  the  amount 
for  which  he  shall  be  taken  in  custody  or  charged  in  execu- 
tion, to  the  sheriff,  &c.,  conditioned  that  he  will  appear  and 
make  surrender,  in  such  manner  as  is  required  by  law,  of  his 
property  or  effects  for  the  benefit  of  his  creditors,  at  such  time 
and  place  as  may  be  designated  by  the  judge  or  two  justices 
of  the  county,  where  such  jierson  may  make  his  or  her  appli- 
cation :  Further,  the  applicant,  coming  before  the  judge  or 
justices  at  the  time  and  place  appointed,  shall  subscribe  and 
deliver  in  a  schedule  of  his  whole  estate,  and  make  oath  to 
the  effect  of  that  now  required  by  law,  in  relation  to  insolvent 
debtors,  with  the  exception  of  such  articles  as  are  or  hereafter 
by  law  may  be  reserved  to  every  family,  or  be  exempted  by 
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law  from  seizure  or  execution.  Whereupon  such  debtor 
shall  be  discharged  by  warrant  from  the  judge  or  justices,  to 
whom  the  application  may  be  made.  The  act  also  provides 
that  the  debtor's  bond  shall  be  assigned  to  the  plaintiff,  and  if 
it  should  be  forfeited,  the  sheriff  or  other  officer  taking  the  same 
shall,  within  ten  days  thereafter,  return  it  to  the  clerk's  office 
of  the  county  from  which  the  mesne  process  or  execution  is* 
sued,  or  to  the  justice  of  the  peace  who  issued  such  process  or 
execution,  with  an  endorsement  on  the  bond  that  the  same  is 
forfeited.  Clay's  Dig.  275,  277,  §§  9,  10,  14.  The  previous 
enactment  of  1807  requires  that  ten  days'  notice  shall  be  given 
to  the  plaintiff  at  whose  suit  the  debtor,  desiring  to  be  dis- 
charged, shall  be  in  custody,  prescribes  the  oath  to  be  taken, 
and  the  manner  in  which  the  schedule  shall  be  made  and  sub- 
scribed.    Clay's  Dig.  272,  §  2. 

In  Davis'  Ex'rs  v.  Cathey,  1  Stew.  Rep.  402,  it  was  decided 
that  the  fraud  of  the  debtor,  in  not  rendering  a  true  schedule 
of  his  property  to  the  judge  before  whom  he  took  the  oath  of 
insolvency,  and  obtaining  a  discharge  under  the  act  of  1821^ 
cannot  subject  his  security  to  suit  upon  the  bond,  when  the  lat- 
ter had  no  agency  in  the  fraud.  Bridges  v.  Hobson,  3  Ala.  R. 
404,  was  an  action  against  the  surety  of  a  party  who  had  en- 
tered into  bond  to  appear  before  two  justices  of  the  peace  to 
take  the  oath  of  insolvency  under  the  act  of  1821 ;  the  defence 
relied  on  was,  that  at  the  time  appointed  the  principal  obligor 
offered  to  take  the  oath  and  rerKler  a  schedule  of  his  property. 
This  court  said, "The  notice  being  sufficient, the  principal  ob- 
ligor offering  to  perform  the  condition  of  the  bond  was  in  law 
a  performance.  It  was  not  in  the  power  of  the  debtor  to  com- 
pel the  justices  to  act,  to  administer  the  oath  and  receive  his 
schedule.  This  is  not  like  the  case  of  one  who  covenants  that 
another  shall  do  a  particular  act ;  in  that  case,  he  cannot  say 
that  he  had  no  control  over  the  action  of  such  person,  as  an 
excuse  for  its  non-perfonuance,  but  is  bound  to  procure  the 
act  to  be  done.  In  this  case,  a  benefit  is  by  law  conferred  on 
the  debtor,  provided  he  does  certain  acts,  the  performance  of 
which  cannot  be  effectual  without  the  concurrence  of  the  two 
justices  of  the  peace.  Now,  as  it  is  not  in  his  power  to  con- 
trol the  action  of  the  magistrates,  an  offer  to  perform  must  in 
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law  be  a  performance,  at  least  so  far  as  to  prevent  a  breach  of 
the  condition  of  his  hond." 

In  Anderson  v.  Rhea,  7  Ala.  Rep.  104,  it  was  conceded  that 
the  returns  of  sheriifs  cannot  be  collaterally  impeached  in  or- 
dinary cases ;  but  where  they  are  declared  by  statute  to  have 
the  force  and  effect  of  judgments,  this  stringent  rule  does  not 
apply.  Consequently,  it  was  held  allowable  to  show  that  the 
return  of  a  sheriff,  that  the  bond  is  forfeited,  is  false,  by  prov- 
ing that  the  defendant  was  ready  on  the  day  and  at  the  place 
named  in  the  bond  to  deliver  certain  property  which  had  been 
levied  on  by  execution,  and  for  the  return  of  which  the  bond 
stipulated. 

The  case  of  Monon  and  Nelson  v.  Weaver  and  Frow,  8 
Ala.  Rep.  288,  is  unlike  the  present.  There  the  condition  of 
the  bond  was  to  keep  within  the  limits  of  the  prison  bounds, 
until  the  principal  obligor  should  be  thence  discharged  by  due 
course  of  law,  without  committing  any  escape  in  the  mean- 
time. We  held  that  a  plea  in  avoidance,  on  the  ground  of  a 
discharge  under  the  statutes  relating  to  insolvent  debtors,  is 
bad,  if  it  does  not  aver  that  notice  was  given  to  the  creditor? 
and  that  the  discharge  was  the  act  of  a  judge  or  two  justices 
of  the  peace,  as  contemplated  by  the  act  of  1821.  The  bond 
in  the  case  cited,  it  will  be  observed,  does  not  stipulate  for  the 
appearance  of  the  debtor  at  a  time  and  place  prescribed,  to 
take  the  benefit  of  the  insolvent  law,  before  certain  designated 
officers;  but  requires  him  to  keep  within  the  prison  bounds 
until  he  shall  be  discharged  by  due  course  of  law.  It  is  per- 
fectly clear,  that  a'  compliance  with  his  undertaking  required 
that  if  he  \tould  relieve  himself  from  the  obligation,  he  should 
deliver  a  schedule  of  his  property  and  take  the  oath  of  insol- 
vency before  the  officer  or  officers  appointed  by  the  law  to  ad- 
minister it,  after  havmg  given  the  regular  notice. 

In  the  case  at  bar,  the  condition  of  the  bond  recites,  that  the 
officers  named  therein  had  designated  a  day  when  the  debtor 
should  appear  and  deliver  his  schedule  and  take  the  oath.  If 
he  gave  the  notice  and  appeared  at  the  time  and  place  ap- 
pointed in  good  faith,  and  one  or  both  the  justices  failed  to  at- 
tend, the  condition  was  not  forfeited.  This  is  sufficiently 
shown  by  the  cases  cited  from  3d  and  7lh  Ala.  Rep.  There 
was  evidence  in  respect  to  the  notice,  which  should  have  been 
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submitted  to  the  jury;  but  the  Ckcuit  Court,  irrespective  of 
this  evidence,  informed  them  that  the  discharge  was  irregular, 
and  they  should  find  for  the  plaintiff.  We  may  place  out  of 
view  the  form  of  the  oath  administered,  and  the  fact  that 
the  discharge  was  the  act  of  a  single  justice ;  for  the 
appearance  of  the  debtor  according  to  the  terms  of  his  bond, 
if  notice  had  been  given  to  the  plaintiff,  and  he  intended  to 
comply  with  its  condition,  prevented  a  breach.  The  quo  ani- 
mo  he  appeared,  was  a  question  of  fact  for  the  solution  of  the 
jury,  but  their  inquiries  were  forestalled  by  the  ruling  of  the 
judge;  they  were  not  permitted  to  consider  the  sufficiency,of 
the  notice,  or  the  purpose  with  which  the  debtor  presented 
himself  at  the  time  and  place  designated  by  the  bond.  The 
charge  diverted  their  attention  from  the  appearance  of  the 
principal  obligor,  by  explicitly  instructing  them  that  a  discharge 
by  one  justice,  when  the  law  required  two,  and  the  oath  which 
he  had  taken,  Avere  irregular  and  insufficient.  In  fact  the 
court  considered  a  prayer  for  instructions  abstract,  which  as- 
sumed that  the  appearance  of  the  debtor  at  the  time  and  place 
specified  in  the  condition  of  his  bond,  "  to  be  heard,"  and  his 
discharge  by  a  single  justice,  though  fraudulent,  absolved  the 
surety  from  liability.  The  cause  went  to  the  jury,  if  not  upon 
a  false  hypothesis,  at  least  upon  such  a  view  of  it  as  was  cal- 
culated to  give  them  an  incorrect  idea  of  its  merits,  and  with- 
draw from  their  consideration  a  perfectly  available  defence. 
It  is  clear  they  were  misled,  and  that  the  defence  suggested 
by  the  evidence  has  not  been  passed  on. 

In  this  action  it  is  npt  permissible  to  enquire  whether,  the 
debtor  after  his  arrest  and  the  execution  of  th6  bond  made  a 
transfer  of  his  property ;  however  tliis  may  be,  it  constitutes 
no  breach  of  the  condition.  It  might  perhaps  have  been  urg- 
ed before  the  justices  had  they  met  according  to  their  appoint- 
ment, and  the  plaintiff  may  in  some  other  proceeding  assert 
its  invalidity. 

The  statement  of  the  plaintiff's  cause  of  action  is  in  very 
gigneral  and  indefinite  terms,  and  if  the  suit  was  one  instituted 
in  the  circuit  or  county  court,  we  should  be  inclined  to  hold 
it  bad  on  demurrer.  But  aa  the  issue  in  appeals  from  justices 
of  the  peace  is  to  be  made  up  under  the  direction  of  the  court, 
and  great  liberality  is  allowable  in  such  cases,  we  think  the 


358 ALABAMA. 

Little  et  al.  v.  Heard  et  ux. 


court  might  have  either  overruled  or  sustained  the  demurrer, 
without  committing  an  error  for  which  the  judgment  would 
be  erroneous. 

It  is  needless  to  add  more  than  declare  that  the  judgment  is 
reversed,  and  the  cause  remanded. 


LITTLE  ET  AL.  vs.  HEARD  et  ux. 

1.  A  return  of  no  property  upon  an  execution,  is^-ued  on  a  final  decree 
against  the  administrator  in  the  Orphans'  Court,  but  not  made  return- 
able to  a  regular  term  of  the  County  Court,  will  not  authorise  the  is- 
suance of  execution  against  the  securities  to  the  administration  bond. 

2.  An  administrator,  who,  as  distributee  of  the  estate,  obtains  a  decree 
and  execution  against  his  co-administrator  lor  assets  received  and  not 
accounted  for,  cannot,  on  a  return  of  no  prqperty,  have  execution 
against  the  joint  securities  of  himself  and  co-administrator. 

Error  to  the  County  Court  of  Sumter.  Tried  before  the 
Hon.  Preston  G.  Nash. 

The  defendants  in  error, — the  latter  of  whom  was  the  wi- 
dow of  John  Knox,  and,  in  conjunction  with  John  Steele,  ad- 
ministered on  her  deceased  husband's  estate — on  the  final  set- 
tlement of  Steele's  administration,  obtained  a  decree  against 
him  for  her  distributive  share,  upon  which  an  execution  issued 
returnable  to  a  monthly  term  of  the  Orphans'  Court,  and  was 
returned  no  property.  An  execution  then  issued  against  the 
plaintiffs  in  error,  who  were  securities  on  the  joint  bond  of 
the  administratrix  and  administrator.  The  plaintiffs  in  error 
superseded  this  last  mentioned  execution,  and  at  the  next  term 
of  the  County  Courts  moved  to  qua^h  it,  but  the  court  over- 
ruled the  motion,  and  they  now  assign  it  as  error. 

Metcalfe,  for  the  plaintiffs  : 

1.  The  execution  issued  on  the  decree  against  Steele  was 
returnable  to  the  Orphans'  Court,  and  was  therefore  void.  A 
return  of  "  no  property"  on  a  void  execution,  or  an  execution 
upon  which  property  could  not  be  taken,  is  insufficient  to  fix 
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the  liabilty  of  the  sureties  on  the  administration  bond.  Gra- 
ham V.  Chandler,  12  Ala.  Rep.  829 ;  Westmoreland  v.  Hall, 
11  Ala.  Rep.  122. 

2.  A  person  pursuing  a  summary  remedy  given  by  statute, 
must  conform  strictly  to  the  terms  of  the  act,  and  that  confor- 
mity must  be  shown  by  the  record.  Bettis  v.  Taylor,  8  Porter, 
574.  - 

3.  To  authorise  an  execution  to  issue  against  the  sureties 
on  the  administration  bond,  there  must  be  a  decree  against 
the  principals  in  the  bond.  Clay's  Dig.  305,  §  45 ;  Watkins 
V.  Barret,  3  Ala.  Rep.  707.  Where  a  decree  against  an  ad- 
ministrator is  unauthorised,  and  after  a  return  of  no  property 
to  an  execution  issued  thereon,  execution  issues  against  the 
sureties  on  the  administration  bond,  the  proper  remedy  is  by 
supersedeas.  Watkins  v.  Barret,  3  Ala,  Rep.  707.  The  de- 
cree was  improperly  rendered  against  Steele  alone,  and  the 
statute  judgment  consequent  upon  a  return  of  no  property,  is 
void.  Watkins  v.  Barret,  3  Ala.  707. 

4.  It  is  not  material  whether  Heard  and  wife  participated 
in  the  administration  or  not,  for  where  joint  administrators  unite 
in  the  same  bond,  they  are  joinily  and  severally  liable,  not  only 
each  for  his  own  aiis,  but  for  the  ads  of  the  other.  Babcock  v. 
Hubbard,  et  al.  2  Con.  536  ;  Hughlett  v.  Hughlett,  5  Humph. 
Rep.  160 ;  Brazier  v.  Clark,  5  Pick.  96 ;  Clark  v.  State,  6  Gill 
&  Johnson,  288 ;  Brotton  v,  Bateman,  2  Dev.  Eq,  Rep.  115 ; 
Collins  V.  Carlisle's  Heirs,  7  B.  Monroe,  15.  To  allow  this  ex- 
ecution to  be  enforced,  would  present  •  the  anomalv  of  the 
principal  in  a  bond  recovering  thereon  against  her  own  secu- 
rity. 

HoYT,  for  the  defendant. 

CHILTON,  J.— By  the  second  section  of  the  Act  of  1832, 
Clay's  Digest,  305,  §  45,  it  is  provided  "  whenever  any  execu- 
tion shall  have  issued  on  any  decree  made  by  the  Orphans' 
Court  on  final  settlement  of  the  accounts  of  executors,  admin- 
istrators, or  guardians,  and  is  returned  by  the  sheriff  "  no  pro- 
perty found"  generally,  or  as  to  part  thereof,  execution  may, 
and  shall  forthwith  issue  against  the  securities  of  such  execu- 
tor.<,  administrators  or  guardians." 
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It  is  manifest  from  an  examination  of  this  statute,  that  to 
authorise  an  execution  against  the  sureties  in  an  administra- 
tion bond,  there  must  be — 1st.  A  decree  made  by  the  Orphans' 
Court  on  final  settlement  of  his  account,  against  the  adminis- 
trator, which  may  be  enforced  by  execution.  2d — An  execu- 
tion must  actually  have  issued  upon  such  decree,  and  have 
been  returned  no  property  found  generally,  or  as  to  part ;  and 
3d — There  must  be  a  bond,  by  which  the  securities  are  bound 
for  the  administrator's  default.  See  Thompson  v.  Bondurant 
&  King,  15  Ala.  Rep.  346-351.  Do  these  three  requisites 
concur  in  the  case  before  us,  to  sustain  the  execution  which 
was  issued  against  the  plaintiffs  in  error?  If  they  do  not — if 
the  record  fails  to  show  every  material  fact  necessary  to  sup- 
port this  summary  judgment  against  the  sureties,  the  court 
should  have  quashed  the  execution  as  to  them. 

It  appears  that  Eleanor  Knox,  the  Avidow,  and  John  Steele, 
administered  upon  the  estate  of  John  Knox,  deceased,  in  April 
1840,  and  entered  into  bond  in  the  penalty  of  twenty  thousand 
dollars,  with  William  Little  and  Robert  Clanton,  the  plaintiffs 
in  error,  as  their  securities. 

A  decree  was  rendered,  on  the  final  settlement  against 
Steele,  in  favor  of  Heard,  (who  had  married  the  widow)  in 
right  of  his  wife,  and  an  execution  was  issued  thereon,  return- 
able to  the  court,  awarding  the  decree,  to  be  held  the  fourth 
Monday  in  November  1847.  The  stated  terms  of  the  Coun- 
ty Court  proper,  for  Sumter  county,  are  hblden  the  second 
Mondays  in  February  and  July  (Clay's  Digest  299.)  This 
execution  being  returned  no  property  found,  an  execution 
issued,  without  any  previous  order  of  the  court,  against  the 
securities  of  said  Steele,  returnable  to  said  court  on  the  4th 
Monday  in  January  1848. .  This  being  stopped  by  the  clerk, 
afterwards  another  issued  and  was  superseded.  We  do  not 
think  that  it  requires  any  previous  order  of  the  court,  after  an 
execution  has  been  duly  returned  against  the  administrator, 
"  no  property  found,"  to  authorise  the  issuance  of  one  against 
the  surelies.  The  statute  is  peremptory  in  its  requisition,  and 
seems  to  contemplate  its  issuance  as  a  ministerial  duty  of  the 
clerk  of  the  court.  It  is  required  to  be  issued  forthwUh  after 
the  return  of  the  previous  execution  unsatisfied.  But  we  are 
clear  in  the  opinion,  that  according  to  the  previous  decisions 
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of  this  court,  the  execution  which  issued  against  Steele,  the 
administrator,  and  made  returnable  to  the  monthly  return  day 
of  the  Orphans'  Court,  instead  of  to  the  stated  term  of  the 
County  Court,  did  not  authorise  the  issuance  of  this  fi.  fa. 
which  is  sought  to  be  quashed  by  the  sureties.  It  has  several 
times  been  decided  by  this  court,  that  an  execution  issuing 
upon  decrees  of  the  Orphans'  Court  on  final  settlements, 
should  be  made  returnable  to  the  stated  or  semi-annual  term 
of  the  County  Court,  and  that  a  sheriff  is  not  liable  to  the 
summary  remedy  which  the  statute  gives,  by  motion,  for  his 
failure  to  return  such  execution,  unless  made  so  returnable. 
By  analogy,  it  would  seem  to  follow,  that  the  sureties  to  the 
administration  bond  could  not  be  proceded  against  summarily 
in  consequence  of  such  irregular  process.  Were  the  question 
res  Integra^  I  should  hold  that  the  statute  contemplated  that 
executions  issuing  from  the  Orphans'  Court  should  be  made 
returnable  to  that  court,  and  not  to  the  County  Court.  The 
statutes  upon  the  subject  recognise  them  as  distinct  courts, 
having,  it  is  true,  the  same  officers,  but  keeping  distinct  re- 
cords, the  Orphans'  Court  having  a  special  and  limited  juris- 
diction, defined  and  prescribed  by  the  various  legislative  en- 
actments. But  the  question  must  be  considered  settled  by  the 
previous  decisions — Westmoreland  v.  Hale,  11  Ala.  Rep.  122; 
Graham  v.  Chandler,  12  ib.  829;  and  it  would  result  in  irre- 
parable injury  to  many  parties  litigant  now  to  disturb  it  The 
execution  in  this  case  not  having  been  made  returnable  as  re- 
quired by  the  rule  recognised  by  the  previous  adjudications 
refered  to  above,  there  is  no  warrant  for  the  subsequent  exe- 
cution against  the  sureties,  and  as  that  execution  was  also 
made  improperly  returnable  to  the  Orphans'  Court,  instead  of 
the  serai-annual  term  of  the  County  Court,  it  was  irregular» 
and  should  have  been  quashed.  Another  question  however, 
comes  up  in  this  case,  which  is  not  entirely  free  from  difficul- 
ty. Mrs.  Heard,  whose  husband  in  her  right,  is  enforcing  the 
execution  complained  of,  was  one  of  the  administrators,  and 
jointly  bound  with  Little  and  Clanton,  the  plaintiffs  in  error, 
on  the  administration  bond.  The  question  then  is,  can  one 
administrator  by  virtue  of  the  statue  before  copied,  enforce  the 
collection  of  a  decree  against  the  co-administrator  in  her  favor 
as  distributee  of  the  estate  out  of  the  sureties  who  are  bound 
28 
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jointly  with  both  administrators  in  a  bond  for  the  faithful  per- 
formance of  Iheir  duties,  &c. 

In  Kingv.  Shackleford,  13  Ala.  Rep.  435,  we  held,  that  one 
executor,  who  is  also  a  creditor  of  the  estate  he  represents, 
may  file  his  intention  in  the  Orphans'  Court  to  compel  a  set- 
tlement and  distribution  of  the  estate,  his  co-executor  having 
assets  for  which  he  fails  to  account.  Nothing,  however,  is 
said  as  to  the  liability  of  their  common  sureties,  for  any  de- 
fault of  the  derelict  administrator. 

In  Little,  et  al.  v.  Knox,  administrator,  15  Ala.  Rep.  576,  it 
was  held,  that  if  administrators  execute  a  joint  bond,  they  are 
liable  to  a  distributee  for  the  acts  of  each  other,  and  are  both 
bound  to  protect  the  joint  securities  from  the  consequences  of 
each  other's  acts.  If  this  be  a  correct  exposition  of  the  law, 
it  follows,  the  sureties  dannot  be  held  responsible  to  one  of  the 
administrators  for  the  default  of  the  other.  To  hold  the  law 
otherwise  would  present  the  anomaly  of  the  principal  recov- 
ering against  her  own  sureties  for  the  default  of  her  joint  ob- 
ligor and  co-principal.  The  bare  statement  of  this  proposition 
carries  with  it  a  sufficient  refutation. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


ROSSETT  vs.  THE  STATE. 

1.  In  a  criminal  prosecution,  the  only  legitimate  purpose,  for  which  the 
accused  can  introduce  evidence  to  sliow  hostile  feelings  towards  him 
oft  the  part  of  a  witness  for  the  State,  is  to  impeach  his  credit;'  and 
where,  after  such  witness  had  testified  to  com  uispions  by  the  accused 
o-f  the  offence  charged  at  different  times,  it  is  proven  that  he  did  ajiar- 
ticular  act  to  entrap  the  accused,  and  thereby  to  procure  additional  evi- 
dence against  him,  it  is  not  error  in  the  court  to  refuse  to  instruct  the 
jury,  that  "  they  might  consider  it  as  a  circumstance  tending  to  s^  o\t 
tliat  the  witness  had  no  proof  before  that  time  that  would  convict  ths 
defendant " 

Error  to  the  Criminal  Court  of  Mobile.     Tried  before  the 
Hon.  John  E.  Jones. 
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Phillips,  for  the  plaintiff. 
Attorney  General,  contra. 

DARGAN,  J. — The  plaintiff  in  error  was  indicted  for  re- 
tailing spirituous  liquors  in  less  quantities  than  a  quart.  A 
witness  was  examined  by  the  defendant,  who  stated  that  one 
Joseph,  who  had  been  examined  as  a  witness  on  the  part  of 
the  State,  gave  him  a  dime  and  requested  him  to  go  and  buy 
liquor  of  Rossett,  the  defendant.  Joseph  went  with  the  wit- 
ness to  the  grocery  store  of  Rossett,  and  called  for  spirits. — 
Rossett  replied  that  he  had  none,  but  if  they  wanted  some,  he 
would  go  and  get  it,  which  he  did.  After  drinking,  the  wit- 
ness offered  the  dime  in  payment,  but  the  defendant  refused 
to  receive  pay.  It  was  also  shown,  that  Joseph  was  displeased 
with  Rossett,  and  the  object  of  giving  the  witness  the  dime 
and  taking  the  drinks  was  to  entrap  him.  Joseph  had  sworn, 
that  he  had  frequently  drank  at  the  store  of  the  defendant  and 
paid  for  it,  before  he  gave  the  dime  for  the  purpose  aforesaid. 
Upon  this  evidence,  the  defendant  requested  the  court  to  charge 
the  jury,  that  if  they  believed  the  dime  was  given  by  Joseph 
to  the  witness  for  the  purpose  of  entrapping  the  defendant, 
they  might  consider  it  as  a  circumstance  tending  to  show  that 
Joseph  had  no  proof  before  that  time  that  would  convict  the 
defendant.  This  charge  the  court  refused,  but  certified  the 
question  to  this  court  as  one  novel  and  difficult. 

Although  the  conduct  of  Joseph  in  endeavoring  to  entrap 
Rossett,  and  his  feelings  of  displeasure  towards  him,  were 
properly  admitted  as  evidence,  yet  we  do  not  think  that  the 
court  erred  in  refusing  the  charge  requested.  In  criminal 
prosecutions  it  is  permissible,  on  the  part  of  the  accused,  to 
show  that  the  feelings  of  the  whnesses,  who  testify  for  the 
State,  are  hostile  to  him.  1  Greenl.  Ev.  §  450.  Such  evidence, 
however,  is  permitted  to  go  to  the  jury,  for  the  sole  purpose  of 
impeaching  the  testimony  of  the  witness  who  has  deposed  un- 
der such  a  state  of  feeling,  and  the  jury  are  the  sole  judges 
whether  they  will  give  any  weight  to  his  testimony,  or  whe- 
ther it  is  entitled  to  beleif.  They  are  to  judge  of  the  testimony 
tending  to  prove  hostility  of  feeling,  and  also  bow  far,  or  to 
what  extent,  tliia  hostility  of  feeling — if  they  find  a  witness  has 
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testified  under  its  influence — shall  impeach  or  destroy  his  tes- 
timony. The  charge  requested  in  this  case,  however,  would 
treat  the  evidence  introduced  by  the  defendant  as  proof,  tend- 
ing to  disprove  a  particular  fact.  This  was  correctly  refused. 
The  only  legitimate  charge  that  could  have  been  given  in  re- 
ference to  this  testimony,  was  that  it  tended  to  impeach  the 
credibility  of  the  witness  Joseph.  This  was  the  purpose  for 
which  it  was  introduced,  and  for  this  purpose  only  was  it  com- 
petent testimony. 

The  question  of  the  jurisdiction  of  the  Criminal  Court  of 
Mobile  is  not  certified  to  us,  nor  brought  before  us  by  writ  of 
error.    We  cannot,  therefore,  examine  it. 

The  judgment  must  be  affirmed. 


POWELL  vs.  KNOX. 

1.  A  judgment,  rendered  against  a  bankrupt  before  petition  filed,  is  not 
a  lien  on  real  estate,  held  by  him  under  an  equitable  title  merely. 

2.  On  the  death  of  a  trustee,  the  title  deed  of  the  trust  estate  devolves 
on  his  personal  representative,  and  a  notice  to  produce  it,  given  to 
one  of  the  cestui  que  trusts,  is  not  of  itself  sufficient  to  authorise  the  ad- 
mission of  secondary  evidence. 

3.  A  certified  copy  of  the  record  of  a  deed,  from  the  court  of  another 
State,  is  not  admissible  as  secondary  evidence,  unless  it  be  first  shown 
that  the  deed  was  registered  by  authority  of  law. 

4.  The  possession  of  property  by  a  bankrupt  six  years  after  he  filed  his 
petition,  creates  no  piesumplion  of  fraud  in  the  procurement  of  his 
discharge,  and  evidence  of  such  possession,  unaccompanied  with  other 
proof,  is  properlv  excluded  from  the  jury. 

6.  The  mere  fact  that  a  bankrupt,  at  some  time  prior  to  the  filing  of  his 
petition,  was  owner  of  certain  property,  which  is  not  returned  in  his 
schedule,  raises  no  such  presumption  of  fraud  as  will  cast  upon  him 
the  burden  of  explanation. 

6.  Where,  upon  the  trial  of  an  issue  of  fraud  vel  non  in  obtaining  a  dis- 
charge in  bankruptcy,  it  is  shown  that  five  years  before  the  filing  of 
his  petition  the  bankrupt  was  the  owner  of  a  certain  slave,  which  was 
not  rendered  in  his  schedule,  and  that  four  years  after  his  discharge 
the  same  slave  was  in  his  possession,  the  law  raises  the  presumption 
that  he  was  the  owner  of  the  slave  during  the  interim,  and  devolves 
upon  him  the  necessity  of  showing  by  competent  proof  that  such  was 
not  the  fact. 
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Error  to  the  County  Court  of  Lowndes.    Tried  before  the 
Hon.  Edward  H.  Cook. 

This  was  a  proceeding  on  supersedeas,  sued  out  by  the  de- 
fendant against  the  plaintiff  in  error,  to  arrest  and  quash  an  ex- 
ecution, on  the  ground  that  the  defendant  was  a  certificated 
bankrupt,  having  obtained  his  discharge  in  1842.     By  a  bill 
of  exceptions,  found  in  the  record,  it  appears  that  the  judgment 
on  which  the  execution  issued  was  rendered  before  the  peti- 
tion in  bankruptcy  was  filed,  and  that  the  defendant  returned 
in  his  schedule  "  the  one-seventh  interest"  in  three  eigthty  acre 
lots  or  parcels  of  land  in  Wilcox  county,  which  William  Bon- 
ner had,  some  time  before,  conveyed  by  deed  to  one  Spann, 
now  deceased,  in  trust  for  the  children  of  Sarah  Knox,  of 
whom  defendant  was  one.   The  plaintiff  insisted  that  his  judg- 
ment was  a  lien  on  this  land,  but  the  court  held  otherwise.   It 
further  appears,  that  the  plaintiff  filed  specifications  of  fraud, 
&c.,  and  thereupon  an  issue  was  formed  and  tried  by  a  jury. 
The  plaintiff,  having  proven  notice  to  the  defendant  to  produce 
the  original,  offered  to  read  in  evidence  a  certified  copy  of  the 
record  of  a  deed,  executed  in  1826,  in  South  Carolina,  and 
there  registered,  by  which  Charles  Spann,  the  grantor,  con- 
veyed to  John  F.  Spann  and  another,  both  of  whom  were  pro- 
ven to  be  dead,  certain  personal  property  in  trust  for  the  sep- 
arate use  of  Sarah  Knox,  deceased^  the  mother  of  defendant, 
during  her  natural  life,  with  remainder  to  her  children.     To 
the  introduction  of  this  copy  the  defendant  objected,  and  the 
court  sustained  his  objection.     The  plaintiff  also  offered  to 
prove  that  the  defendant,  at  the  time  of  the  trial,  (which  was 
in  1848,)  had  in  his  possession  a  number  of  slaves,  to  the  ad- 
missibility of  which  the  defendant  objected,  and  the  court  ex- 
cluded the  proof.     The  plaintiff  read  in  evidence  a  deed,  bear- 
ing date  in  1819,  by  which  Charles  Spann  conveyed  to  the 
said  Sarah  Knox  during  the  term  of  her  natural  life,  and  to  her 
children  after  her  death,  a  certain  parcel  of  land  in  the  State 
of  South  Carolina,  proved  that  the  said  Sarah  Knox  died  be- 
fore the  defendant  applied  for  the  benefit  of  the  bankrupt  act, 
and  shewed  by  the  defendant's  schedule,  that  he  had  not  made 
a  surreneer  of  this  land.     He  also  proved,  that  in  1835-6  and 
37,  the  defendant  was  in  possession  of,  and  exercised  control, 
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as  owner,  over  a  certain  slave  by  the  name  of  William,  and 
that  the  same  slave  was  in  his  possession  in  1846,  and  so  con- 
tinued until  the  death  of  the  slave.  William  was  not  returned 
in  defendant's  schedule. 

The  plaintiff  requested  the  court  to  charge  the  jury: 

1st.  That  if  they  beleived  from  the  evidence  that  the  deed 
from  Charles  Spann  conveyed  to  the  defendant  any  title  to  or 
interest  in  the  land  in  South  Carolina,  and  that  he  failed  to 
render  in  such  interest  in  the  schedule  of  his  effects,  then  it  was 
incumbent  on  him  to  show  how  he  parted  with  that  interest : 

2d.  That  if  they  believed  that  the  slave  William  was  in  the 
possession  of  the  defendant  in  1835-6  and  "37,  and  was  then 
his  property,  and  that  afterwards,  in  1846,  the  said  slave  was 
in  his  possession  and  was  then  his  property, — the  presumption 
of  law  was,  that  he  had  continued  to  be  his  property  during 
the  whole  interval  between  1837  and  1846,  and  it  was  incum- 
bent on  the  defendant  to  show  w^hy  he  had  not  rendered  him 
in,  in  his  schedule  of  effects. 

The  court  refused  to  give  either  of  these  charges,  and  the 
plaintiff  excepted,  and  he  now  assigns  as  error  the  several 
rulings  of  the  court,  as  well  as  its  refusal  to  give  the  above 
charges. 

Gilchrist  &  Cox,  for  plaintiff. 

BoLLiN'G  &  Stone,  for  defendant : 

1.  A  decree  in  bankruptcy  operates  at  once  as  a  discharge 
of  all  the  debts  of  the  bankrupt,  whether  reduced  to  judgment 
or  not.  Sec.  4  Bankrupt  Law  of  1841 ;  McDougald  v.  Read 
&  Talbot,  5  Ala.  Rep.  810. 

2.  If  the  plaintiff  in  error  relies  upon  a  lien  created  by  his 
judgment  on  the  real  estate  of  the  bankrupt,  the  onus  is  on  him 
to  show  that  the  bankrupt  had  an  interest  in  the  real  estate 
upon  which  the  judgment  might  operate  as  a  lien  ;  otherwise 
the  presumption  of  law  would  be  that  the  bankrupt  was  dis- 
charged from  the  judgment. 

3.  The  evidence,  as  set  out  in  the  bill  of  exceptions,  shows 
that  the  defendant  had  only  an  equitable  title  to  the  real  es- 
tate, which  cannot  form  the  basis  of  a  judgment  lien,  nor  be 
sold  under  execution  at  law.     Land  v.  Hopkins,  7  Ala.  115. 

4.  The  court  below  did  not  err  in  rejecting  the  copy  of  the 
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deed  marked  as  Exhibit  A.  The  preliminary  testimony  was 
not  sufficient  to  authorise  proof  of  its  contents.  Bethea  v.  Mc- 
Call,  pro.  ami,  3  Ala.  Rep.  449.  Defendant  in  error  was  not 
a  party  to  the  deed,  and  could  not  be  presumed  to  have  it  in 
his  possession.  Mordecai  v.  Beale,  8  Port.  529 ;  Jones  v.  Scott, 
2  Ala.  Rep.  58 ;  Beall  v.  Bearing,  7  ib.  124. 

5.  The  execution  of  the  deed  should  have  been  proved.  7 
Ala.  Rep.  124. 

6.  There  is  no  law  in  this  State,  nor  in  South  Carolina,  re- 
quiring such  deed  to  be  received,  and  there  the  transcript  can- 
not be  read  in  evidence.     Ib. 

7.  A  copy  of  the  deed  was  inadmissible  as  evidence,  with- 
out proving  that  by  the  laws  of  South  Carolina  such  deed  was 
required  to  be  recorded.     Lee  v.  Matthews,  10  Ala.  Rep,  682. 

CHILTON,  J. — It  is  very  clear  that  the  certificate  of  dis- 
charge in  bankruptcy,  when  fairly  obtained,  operates  a  com- 
plete discharge  to  the  bankrupt  of  all  his  debts  which  were 
proveable  under  the  act,  reserving  however  to  the  judgment  or 
execution  creditor  such  liens  as  had  attached  before  the  decree 
in  bankruptcy  was  rendered.  McDougald  v.  Reid  &  Talbot, 
5  Ala.  Rep.  810 ;  Doremus,  Suydams  &  Co.  v.  Walker,  8  ib. 
194,  202.  The  lien,  it  is  said  in  the  case  last  cited,  is  preserved 
according  to  the  rights  of  the  creditor  at  the  time  the  bank- 
ruptcy is  established.  In  the  case  before  us,  the  debtor  had 
but  an  equitable  title  in  the  land,  and  it  is  well  settled  that  such 
title  cannot  be  sold  under  execution  at  law,  but  the  statute  in 
express  terms  declares  that  it  shall  be  made  liable  by  suit  in 
chancery,  and  not  otherwise.  See  Clay's  Dig.  350,  §  31 — 216, 
§  76.  In  Willis  v.  Elmore,  13  Ala.  Rep.  360,  it  was  held  that 
a  purchaser  of  land,  who  had  made  full  payment,  holding  only 
a  bond  for  title,  had  no  such  interest  as  could  be  sold  under 
execution  at  law,  and  that  one  who  purchased  at  the  sherifi  's 
sale  acquired  no  title  by  the  deed  from  that* officer. 

It  seems  necessarily  to  follow  that  as  the  interest  is  not  sub- 
ject at  law  to  the  judgment,  no  legal  lien  is  created  by  the 
judgment  upon  it ;  for  the  lien  results  from  the  right  which 
the  judgment  creditor  has  to  have  the  land  extended  under  the 
writ  of  elf'<fU,  and  as  the  statute  divests  him  of  the  right,  the 
lien  which  is  incidental  to  it  must  fail  also. 


368  ALABAMA. 


Powell  V.  Knox. 


The  fact  that  the  land  was  inserted  in  the  schedule  does  not 
aid  the  plaintiff  in  error.  It  was  the  duty  of  the  bankrupt  to 
insert  it,  and  if  his  title  was  equitable  merely,  the  title  which 
he  possessed,  as  well  as  the  personal  property  owned  by  him, 
immediately  upon  the  decree  in  bankruptcy,  became  vested  in 
his  assignee ;  for  the  assignee  succeeds  to  all  the  rights  of  the 
bankrupt,  whether  they  be  legal  or  equitable.  Reavis  v.  Gar- 
ner et  al.,  12  Ala.  Rep.  661.  It  follows,  therefore,  that  the  court 
did  not  err  in  granting  the  motion  to  quash  the  execution,  up- 
on the  ground  of  the  supposed  lien  upon  the  real  estate. 

Neither  was  there  any  error  in  rejecting  the  copy  of  the  deed 
from  Charles  Spann,  sen.  to  John  E.  and  Charles  Spann,  in 
trust  for  the  wife  of  John  Knox,  remainder  to  her  children,  of 
Avhom  the  bankrupt  was  one.  In  legal  contemplation,  upon 
the  death  of  a  trustee,  the  title-deed  evidencing  his  trust  de- 
volves upon  his  personal  representative,  along  with  the  trust. 
It  was  recently  held  by  this  court,  that  upon  the  death  of  a 
trustee  pending  a  suit  instituted  by  him  as  such,  the  suit  must 
be  revived  in  the  name  of  the  executor  of  the  trustee.  See 
Mauldin,  Montague  &  Co.  v.  Armistead,  ex'r.,  14  Ala.  Rep.  702. 
As  then  the  defendant  in  error  was  not  the  custodian  of  the 
deed,  and  it  is  not  shown  that  he  ever  had  it  in  his  possession, 
a  notice  to  his  counsel  was  not  sufficient  without  further  ef- 
forts to  account  for  the  original  to  let  in  secondary  evidence. 
It  may  further  be  observed,  that  had  the  plaintiff  in  error  laid 
a  sufficient  predicate  for  parol  proof  of  the  contents  of  the 
deed,  it  is  a  clear  proposition  of  law  that  a  certified  copy  of 
the  deed  from  what  purports  to  be  a  copy  upon  the  records  of 
court  in  South  Carolina,  is  not  sufficient  to  authorise  it  to  be 
read  in  evidence,  in  the  absence  of  all  proof  that  such  instru- 
ments are  authorised  by  the  laws  of  the  State  of  South  Caro- 
lina to  be  recorded.  Until  then,  the  act  of  Congress  prescrib- 
ing the  mode  for  certifying  records  from  one  State  to  another 
does  not  apply — non  mnstard,  there  may  be  no  warrant  in  that 
State  for  admitting  it  to  record. 

The  questions  raised  upon  the  legal  effect  of  the  proof  of 
possession  of  the  slave  William,  as  presented  in  the  charge 
which  was  asked  and  refused,  aud  in  the  charge  given,  as 
also  with  regard  to  the  exclusion  of  the  proof  of  pos- 
session by  the  defendant  in  error  of  the  several  slaves  men- 
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tioned  in  the  copy  of  the  deed  which  we  have  noticed  above 
as  excluded  from  the  jury,  may  be  considered  together  and 
briefly  disposed  of. 

In  Hargrove  v.  Cloud,  8  Ala.  Rep.  173,  which  is  afterwards 
renewed  in  Petty  v.  J.  B.  &  D.  Walker,  379-383,  it  was  said, 
the  possession  of  property  by  a  bankrupt,  at  the  time  of  his 
discharge,  or  immediately  after,  which  by  industry  he  might 
reasonably  have  acquired,  will  not  warrant  the  presump- 
tion that  he  did  not  make  a  full  surrender  of  his  estate.  But 
when  the  amount  of  it  is  so  great  as  to  make  it  improbable  that 
it  was  earned  by  him  since  the  filing  of  his  petition,  it  devolves 
on  him  to  show  how  he  became  the  proprietor  of  such  pro- 
perty, whether  by  inheritance,  bequest  or  purchase,  and  the 
onus  oi  relieving  himself  from  the  imputation  of  fraud,  in  such 
case,  is  cast  upon  him  who  is  best  acquainted  with  the  origin 
and  nature  of  his  tide.  It  is  said  in  the  subsequent  case  above 
alluded  to,  that  it  was  inferable  from  the  record  in  Hargrove 
v.  Cloud,  that  the  bankrupt  was  in  the  possession  of  slaves 
after  filing  his  petition,  and  the  charge  was,  that  possession 
immediately  after  the  decree  was  a  circumstance  to  create  the 
presumption  of  fraud,  unless  explained  by  other  evidence ;  and 
thus  understood,  this  court  expressed  its  satisfaction  with  the 
previous  decision,  but  said,  "  it  was  a  misapprehension  to  ap- 
ply what  was  there  said  to  cases  where  the  possession  was 
not  immediate  after  the  decree,  or  rather  after  the  application ; 
for  neither  the  jury  nor  court  can  be  supposed  to  know  the 
means  within  the  power  of  an  individual  to  acquire  by  his  in- 
dustry or  business  the  ownership  of  property.  The  rule  is 
there  laid  down,  that  to  cast  on  the  bankrupt  the  onus  of  ex- 
plaining how  he  acquired  the  property,  and  to  raise  a  presump- 
tion of  fraud,  the  possession  must  be  refered  to  the  time  of  the 
application,  or  to  a  time  so  recently  thereafter,  that  no  business 
or  industry  could  reasonably  have  created  a  fund  adequate  to 
the  acquisition  of  the  property.  In  all  other  cases,  it  is  said, 
it  rests  with  the  plaintiff  to  create  the  presumption  of  fraud,  by 
showing  that  the  business  or  industry  of  the  defendant  could 
not  reasonably  have  furnished  him  the  property  which  he  held 
as  owner. 

Applying  the  principle  settled  by  the  previous  decisions  of 
this  court  to  this  case,  we  think  it  very  clear  that  the  County 
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Court  did  not  err  in  excluding  the  evidence  of  the  possession 
by  the  defendant  in  error  of  certain  slaves,  at  the  time  of  trial, 
which  vi^as  more  than  six  years  from  the  time  he  filed  his  pe- 
tition in  bankruptcy.  The  evidence  excluded  in  the  case  of 
Petty  V.  Walker,  supra,  was  that  a  witness  had  heard  the  bank- 
rupt say  frequently,  during  the  years  1844-5  and  '46,  that  he 
was  interested  as  part  owner  in  several  steamboats :  Held,  that 
the  exclusion  of  the  proof  was  not  erroneous. 

It  is  said  that  fraud  is  never  to  be  presumed  where  all  the 
facts  and  circumstances  in  proof  may  consist  with  purity  of 
intention.  Steele  v.  Kinkle  &  Lehr,  8  Ala.  Rep.  352.  The 
first  charge  asked  of  the  court  below  conflicts  with  this  prin- 
ciple ;  for  it  assumes  that  if  the  bankrupt  had  land  before  his 
bankruptcy,  (the  proof  not  showing  how  long  before  the  filing 
of  his  application  he  was  the  owner,)  it  devolves  on  him  to 
show  that  he  was  not  the  owner  at  the  time  of  his  application, 
if  he  failed  to  render  it  in  his  schedule.  The  second  charge 
asserts  that  if  the  bankrupt,  who  filed  his  petition  in  February 
1842,  was  in  possession  of  a  negro  man  in  the  years  1835-6 
and  '37,  and  was  then  the  owner,  and  afterwards,  in  the  year 
1846,  the  same  boy  was  in  his  possession  and  his  property,  and 
was  not  rendered  in  his  schedule  of  effects,  and  no  evidence 
was  offered  by  Knox  to  show  a  change  of  possession,  it  was 
prima  facie  evidence  that  it  was  all  the  time  the  property  of 
Knox,  and  cast  upon  him  the  duty  of  showing  why  he  was 
omitied  in  his  schedule  of  effects.  The  presumption  of  law 
is,  that  things  are  properly  and  legally  in  their  existing  state, 
and  hence  one  in  possession  of  property  is  presumed  to  be 
the  rightful  owner.  2  Phil.  Ev.  (C.  &  H.  Notes,)  n.  298,  p. 
925,  §  6.  So  also,  the  law  presumes  that  a  fact  continuous  in 
its  character,  when  once  shown  to  exist,  still  continues  to  ex- 
ist, until  a  change  is  shown  to  have  taken  place.  The  law 
presumes  the  continuance  of  a  legal  or  actual  possession — lb. ; 
Bayard's  Lessee  v.  Colefax,  4  Was.  Cir.  Ct.  Rep.  38 ;  that  a 
partnership  continues ;  that  a  corporation  continues  to  exist — 
4  Wend.  423 ;  ib.  672 ;  9  ib.  351 ;  or  that  an  entry  and  an 
ouster  by  a  landlord  upon  his  tenant  continues,  till  a  restora- 
tion  be  shown.  Applying  these  principles  to  the  case  at  bar, 
we  are  of  the  opinion  that  although  the  possession  or  owner- 
ship several  years  anterior  to  the  application  for  the  discharge 


JUNE  TERM,  1849.  371 

Powell  V.  Knox. 

in  bankruptcy  of  property,  whether  real  or  personal,  is  not  suf- 
ficient to  create  the  presumption  of  ownership  ai  the  time  of 
the  applicp.tion,  requiring  the  party  to  explain  how  he  had  dis- 
posed of  said  property,  yet  when  the  previous  possession  and 
ownership  is  coupled  with  the  subsequent  possession,  and  no 
proof  is  introduced  to  explain  the  condition  of  the  property  in 
the  meantime,  the  law  does  raise  the  presumption  that  the 
party  who  has  the  property  in  possession  as  owner  at  these 
two  periods  owned  it  in  the  interim.  Unconnected  with  the 
possession  subsequent  to  the  application,  the  previous  possess- 
ion in  1834-5  and  '36  was  perhaps  too  remote  to  furnish  a  rea- 
sonable presumption  ol  ownership  at  the  time  of  rendering  his 
schedule  by  the  bankrupt,  so  as  to  cast  upon  the  defendant  the 
duty  of  showing  how  he  had  disposed  of  it.  It  would  often 
be  most  difficult,  and  sometimes  utterly  impracticable,  for  a 
party  to  show  and  account  for  all  the  property  he  was  pos- 
sessed of  years  previously,  and  to  impose  upon  the  bankrupt 
this  duty  would  be  most  onerous.  But  where  he  is  shown  to 
have  been  possessed  of  property  and  controlling  it  as  owner^ 
a  few  years  before  his  application,  and  has  the  same  property 
under  his  control  after  his  discharge,  there  being  no  circum- 
stances shown  from  which  it  may  be  inferred  that  he  disposed 
of  the  property  before  his  application  and  re-acquired  it  after 
that  period,  we  think  the  legal  presumption  is  adverse  to  the 
bankrupt,  and  that  it  is  not  only  reasonable,  biit  a  duty  he  owes 
to  himself,  to  explain  the  condition  of  the  property  at  the 
time  of  his  application.  Unexplained,  the  prima  facie  pre- 
sumption is  that  he  had  possession,  and  was  the  owner  con- 
tinuously from  his  first  ownership  to  the  time  he  is  last  seen 
in  possession  of  the  slave. 

The  charge  of  the  court  is  opposed  to  this  view,  and  the 
judgment  is  consequently  reversed,  and  the  cause  remanded, 
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DUKE  vs.  THE  CAHAWBA  NAV.  COMPANY. 

1.  The  charter  of  a  corporation  cannot  be  declared  void  in  a  collateral 
proceeding,  and  evidence  of  h'aud  in  the  procurement  of  the  charter 
is  therefore  inadmissible  in  a  suit  bj*  the  corporation  against  an  indi- 
vidual. 

2.  The  13th  section  of  the  act  incorporating  the  Cahawba  Navigation  Com- 
pany,vih\ch  suspends  the  right  to  collect  toll  upon  report  to  the  Gov- 
ernor, &c.  that  the  river  is  not  in  the  condition  contemplated  by  the 
act,  does  not,  on  such  report  being  made,  divest  the  company  of  its 
corporate  character,  nor  of  its  right  to  sue  for  and  recover  toll  due  to 
it,  prior  to  the  making  of  the  report. 

3.  It  is  not  indispensable  to  the  right  of  said  company  to  demand  toll, 
under  those  sections  of  the  act  which  authorise  its  collection  upon 
the  Governor's  making  certificate,  &c.,  ihat  the  company  should 
give  either  actual  or  constructive  notice  that  such  certificate  had 
been  obtained. 

4.  Nor  is  it  imperative  on  the  company  to  make  a  personal  demand 
of  toll,  prior  to  the  institution  of  a  suit  for  its  recovery. 

Error  to  the  Circuit  Court  of  Perry.  Tried  before  the  Hon. 
John  D.  Phelan. 

This  was  an  action  of  assumpsit  by  the  defendant  against 
the  plaintiff  in  error,  for  the  recovery  of  toil  on  near  three 
hundred  beJes  of  cotton,  shipped  on  a  flat  boat  of  the  plaintiff 
down  that  portion  of  the  Cahawba  river  improved  and  ren- 
dered navigable  by  the  said  defendant,  under  the  act  of  the 
Legislature  incorporating  it,  &c.  The  defendant  in  error  hav- 
ing proved  the  shipment  of  the  cotton,  and  read  the  several 
acts  of  the  Legislature  of  Alabama  pertaining  to  its  incorpo- 
ration, the  acts  of  Congress  assenting  thereto,  the  certificate  of 
the  governor,  of  its  right  to  exact  toll  and  the  assessment  of  toll 
fixed  by  the  company,  the  plaintifT  offered  to  prove ;  1.  That  the 
certificate  of  the  governor  had  been  procured  by  misrepresenta- 
tion and  fraud:  2.  That  since  the  institution  of  the  suit,  the  gov- 
ernor, upon  the  report  of  a  Commissioner,  &c.,  had  notified  the 
defendant  in  error,  that  the  river  was  not  in  the  condition  re- 
quired by  the  charter,  and  that  it  was  not  authorised  to  receive 
toll,  until  the  requirements  of  the  charter  were  complied  with 
by  putting  the  river  in  navigable  order.     The  defendant  in  er- 
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ror  objected  to  all  of  this  evidence  and  the  court  sustained  the 
objection  and  excluded  it  from  the  jury.  The  court  charged 
the  jury  in  effect,  that  on  the  receipt  from  the  governor  of  the 
certificate  prescribed  by  the  charter,  the  company  had  a  right 
to  charge  toll,  without  any  notice  vi^hatever,  either  actual  or 
constructive,  being  given  to  the  defendant — also,  that  it  was 
not  necessary,  that  the  company  should  have  demanded  the 
toll  of  the  defendant  before  the  commencement  of  the  suit. 

To  the  rulings  and  charges  of  the  court,  the  defendant  be- 
low excepted  and  now  assigns  them  severally  as  error. 

A.  Graham,  for  plaintiff: 

1.  This  is  a  private  corporation,  and  notice  before  suit 
brought  should  have  been  proved.  4  Ala.  Rep.  70,  Carlisle 
v.  Cahawba  &  Marion  R.  R.  Co. 

2.  Fraud  vitiates  any  act,  even  the  most  solemn,  as  for  in- 
stance, judgments  of  courts.  Certainly  also,  official  certifi- 
cates the  most  ceremonial.    4  Starkie,  586 ;  5  Kinne,  117. 

A.  B.  Moore,  for  the  defendant : 

1.  The  court  properly  refused  to  permit  the  defendant  to 
show  that  the  certificate  of  the  governor  was  fraudulently  ob- 
tained. The  certificate  of  the  commissioners  must  be  taken 
as  true,  until  the  sovereign  power  interposes.  See  Selma  and 
Tenn.  R.  Road  Com.  v.  Tipton,  5  Al.  Rep.  806,807;  Tar  Riv. 
Nav.  Com.  v.  Neil,  3  Hawkes  Rep.  520 ;  Duke  v.  Ca.  Nav. 
Com.  10  Ala.  Rep.  82. 

2.  As  the  corporation  had  gone  into  operation,  and  the  right 
to  institute  this  suit  had  been  acquired  before  the  commission- 
er declared  the  river  to  be  out  of  order,  such  declaration  was 
properly  rejected  as  testimony  in  this  case.  The  river  might 
have  been  in  order  when  the  boat  went  out,  and  out  of  order 
when  the  examination  was  made.  See  Duke  v.  Ca.  Nav. 
Com.  10  Ala.  Rep.  91 ;  Tar  River  Nav.  Company  v.  Neil,  3 
Hawkes,  520. 

3.  The  company  were  not  bound  to  do  any  act  not  impos- 
ed by  the  charter,  and  as  the  charter  does  not  require  notice  to 
be  given  of  the  right  of  the  company  to  charge  toll,  they  are 
not  bound  to  give  it  See  charter,  pamphlet  Acts,  1827.  This 
is  not  a  private  act,  but  is  what  is  ealled  a  public  local  act. 
See  1  Blackstone,  note  59. 
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COLLIER,  C.  J.— By  an  act  of  the  Legislature  of  1827, 
the  plaintiff  below  is  made  a  body  corporate,  and  provision  is 
made  for  the  subscription  of  stock  and  the  election  of  direc- 
tors, that  the  enterprise  contemplated  may  be  carried  out. 
The  10th,  11th  and  12th  sections,  authorise  the  directors  to 
make  regulations  for  "  the  receiving  of  toll,"  upon  the  gover- 
nor's making  the  certificate  which  was  given  in  evidence  at 
the  trial ;  and  the  13th  section  suspends  the  right  "  to  collect 
toll"  upon  a  report  being  made  to  the  governor  by  a  person 
appointed  by  him  that  the  river  is  not  in  the  condition  con- 
templated by  the  act. 

1.  The  furst  question  arising  upon  this  bill  of  exceptions  is, 
whether  it  was  allowable  to  resist  a  recovery  in  the  present 
suit  by  proving  that  the  certificate  of  the  governor  was  ob- 
tained by  "  misrepresentation  and  fraud."  It  is  certainly  true, 
that  a  person  sued  by  an  association  assuming  to  be  a  corpora- 
tion, may  throw  upon  the  plaintiff  the  burden  of  proving  a 
corporate  existence,  yet  it  is  equally  clear  that  a  charter  can- 
not be  adjudged  void  in  an  indirect  proceeding.  Thus  in  the 
President  &  Co.  of  the  K.  &  C.  Tamp.  Road  Com.  v.  McCon- 
aby,  16  Serg.  &  R.  Rep.  145,  an  act  of  the  legislature  provided 
that  when  six  hundred  shares  had  been  subscribed,  the  com- 
missioners should  certify  that  fact  to  the  governor,  who  should 
incorporate  the  subscribers,  &;c.  The  certificate  was  made, 
and  charter  granted ;  whereupon  the  government  subscribed 
twenty  thousand  dollars.  Three  hundred  of  the  shares  re- 
quired to  make  up  the  number,  were  fictitious,  subscribed  for 
the  purpose  of  deceiving  the  governor,  and  thus  procuring  the 
charter.  The  court  said,  "  if  this  charter  was  deceptively  ob- 
tained— obtained  by  false  representations,  it  could  not  in  a 
collateral  action,  in  an  action  brought  by  the  company  to  com- 
pel the  performance  of  contracts  entered  into  with  it,  be  de- 
clared void.  But  if  this  had  been  fraudulently  obtained,  on 
which  I  am  not  called  upon  to  give  any  opinion,  still  until 
that  question  had  been  directly  decided,  in  a  proceeding  in- 
stituted in  this  court,  which  alone  has  jurisdiction,  either  by 
scire  facias  to  repeal  the  charter,  or  declare  it  forfeited,  or  by 
writ  of  quo  loarranto  at  the  suit  of  the  State,  in  which  the  State 
must  be  a  party,  and  a  party  to  the  judgment  for  the  seizure 
of  the  franchise,  there  is  no  instance  of  calling  in  question  the 
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right  of  a  corporation  for  the  purpose  of  declaring  its  charter 
void,  but  at  the  instance  and  on  behalf  of  the  government,  and 
never  on  the  relation  of  any  individual.  The  State  v.  Carr,  5 
N.  Hamp.  Rep.  371,  lays  down  the  law  in  equivalent  terms ; 
and  it  is  added,  "  in  cases  of  this  kind,  it  is  enough  to  show 
that  there  was  a  charter  under  which  the  corporation  was  act- 
ing, and  that  it  was  wholly  immaterial  whether  the  coporation 
had  complied  with  the  requisitions  of  the  charter  or  not.  That 
is  a  matter  to  be  settled  in  a  suit  between  the  government, 
which  created  the  corporation  and  the  corporators,  and  not 
collaterally  in  a  prosecution  by  another  State  against  a  stranger 
to  the  corporation."  So  in  the  Tar  River/  Navigation  Com- 
pany v.  Neil,  3  Hawkes  Rep.  520,  it  was  decided,  that  where 
by  a  charter,  commissioners  are  directed  to  ascertain  the  per- 
formance of  a  condition  precedent  to  incorporation,  and  they 
declare  it  though  falsely,  to  have  been  performed,  it  shall  be 
deemed  true,  until  the  soverign  power  interposes.  A  wrong 
doer  sued  by  the  corporation  cannot  show  the  falsity  of  such 
a  declaration.  In  the  Charles  River  Bridge  v.  Warren  Bridge, 
7  Pick.  Rep,  344,  the  Legislature  passed  an  act  granting  ad- 
ditional privileges  to  a  bridge  corporation,  .and  providing, 
"  that  in  consideration  of  the  privileges  so  granted  the  corpo- 
ration shall  relinquish  the  additional  toll  on  the  Lord's  day, 
from  and  after  the  passing  of  this  act."  It  was  held,  that  this 
relinquishment  w^as  a  condition  subsequent,  the  non  perform- 
ance of  which,  was  a  matter  between  the  government  and 
corporation  only,  and  could  not  be  taken  advantage  of  by  a 
stranger,  to  invalidate  the  grant :  Further,  if  a  corporation  ob- 
tain an  extension  of  its  charter  by  false  and  colorable  repre- 
sentations to  the  Legislature,  it  may  be  made  the  ground  of  a 
quo  warranto,  but  a  stranger  cannot  take  advantage  of  the 
fraud  to  deny  the  validity  of  such  extension.  See  also  S.  & 
T.  Rail  Road  Co.  v.  Tipton,  5  Ala.  Rep.  787,  and  cases  there 
cited. 

The  principle  decided  by  the  cases  we  have  noticed  is  too 
firmly  settled,  to  be  now  overturned  by  a  judicial  decision  ; 
they  are  directly  in  point  and  some  of  them  strikingly  analo- 
gous in  their  facts.  It  is  abundantly  shown  by  them  that  in 
a  controversy  between  a  corporation  and  an  individual,  the 
question  of  fraud  in  obtaining  the  charier  could  not  be  inquir- 
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ed  into ;  that  this  rule  applies  whether  the  corporate  functions 
are  consummated  by  a  legislative  enactment,  or  there  is  some 
condition  precedent,  which  an  official  act  of  the  governor  or 
some  other  officer  must  affirm  has  been  performed.  If  the 
State  acquiesces  in  the  fraud  practised,  either  upon  the  legis- 
lature or  officer  to  whom  the  power  was  delegated  to  act  in 
the  matter,  an  inquiry  will  not  be  made  whether  a  corporation 
defado  is  entitled  dejure  to  the  privilges  claimed  by  it  Such 
an  inquiry  can  only  be  made  at  the  instance  of  the  public  in 
a  proceeding  appropriate,  and  in  which  the  judgment  would 
be  definitive  of  further  controversy  upon  the  point.  It  was 
then  not  permissible  to  show  that  the  certificate  of  the  gover- 
nor in  the  present  case  was  obtained  by  fraud. 

2.  The  report  made  to  the  governor  subsequent  to  the  in- 
stitution of  this  suit,  did  not  divest  the  corporate  character  of 
the  plaintiff,  but  merely  took  from  it  the  right  to  demand  toll 
for  the  time  being.  It  might  sue  upon  ^ny  cause  of  action 
which  previously  accrued  in  the  same  manner  as  if  the  report 
had  not  been  made.  This  is  an  obvious  conclusion,  unless 
the  report  operated  retrospectively,  or  was  sufficiently  potent 
to  annul  the  act  of  incorporation,  or  the  subsequent  proceed- 
ings. 

3.  It  was  not  indispensable  to  the  plaintiff's  right  to  demand 
toll,  that  it  should  have  given  notice  either  actually  or  con- 
structively, that  the  certificate  of  the  governor  had  been  ob- 
tained. The  certificate  itself  was  a  public  act,  the  evidence  of 
which  must  have  remained  in  the  office  of  the  Secretary  of 
State,  and  all  persons  must  be  supposed  to  have  been  cogni- 
zant of  it.  Publication  in  a  newspaper  or  otherwise  was  not 
required  by  the  act  of  the  Legislature,  and  it  is  not  competent 
for  the  courts  to  add  another  condition  than  that  imposed  as 
an  indispensable  prerequite  to  the  right  to  collect  toll. 

4.  It  was  not  imperative  upon  the  plaintiff  to  make  a  per- 
sonal demand  of  the  defendant,  previous  to  the  commencement 
of  the  suit  The  defendant  we  have  seen,  was  bound  to  take 
notice  at  his  peril,  that  the  certificate  of  the  governor,  which 
entitled  the  plaintiff  to  toll,  had  been  furnished ;  on  this  the 
plaintiff's  right  depended  to  require  compensation  of  the  de- 
fendant for  the  passage  of  his  boat  down  the  river.  The  fail- 
ure to  pay  made  the  right  of  action  complete,  and  there  waa 
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no  more  necessity  for  a  request  previous  to  the  institution  of 
the  action  than  in  any  other  case  in  which  a  debt  is  sought  to 
be  recovered  or  a  duty  enforced.  It  will  be  seen  from  the 
slightest  examination,  that  the  case  of  Carlisle  v.  The  C.  &  M. 
Rail  Road  Co.  4  Ala.  Rep.  70,  bears  no  analogy  to  the  present, 
but  is  sustained  by  reasoning  and  principles  that  cannot  be 
here  applied. 

We  have  but  to  add  that  the  judgment  of  the  Circuit  Court 
is  affirmed. 

DARGAN,  J. — I  dissent  from  the  conclusion  attained  by  the 
court.  I  admit  that  the  defendant  could  not  show  by  proof  in 
a  collateral  suit,  that  the  plaintiff  obtained  its  charter  of  incor- 
poration by  a  fraud  on  the  public,  but  this,  in  my  opinion,  is 
not  the  character  of  the  evidence.  The  defendant  does  not 
contest  the  corporate  characterof  the  plaintiff,  for  it  was  a  body 
corporate  before  it  had  any  right  to  demand  toll.  The  certi- 
ficate does  not  make  it  a  corporation,  but  is  the  evidence 
merely  of  the  right  of  the  corporation  to  demand  and  receive 
toil,  and  I  think  it  is  clearly  competent  for  the  defendant  to 
show,  that  this  right  or  title  was  obtained  by  fraud.  It  does 
not  negative  the  corporate  character  of  the  plaintiff,  but  denies 
its  title  to  demand  the  toll,  notwithstanding  it  is  a  body  cor- 
porate. 


VAUGHT  vs.  WELLBORN. 

1.  In  a  suit  at  law  on  a  note  given  for  the  purchase  money  ofelaves  sold 
and  delivered  to  the  defendant,  damages  in  respect  to  them,  resulting 
from  the  tortious  act  of  the  vendor's  wife  committed  in  his  absence,  can- 
not be  allowed  as  ?  discount  or  set  off,  it  not  appearing  that  the  husband 
consented  to  the  tort,  or  gave  it  liis  subsequent  sanction. 

2.  A  wife,  without  the  privity  of  her  husband,  has  no  power  to  rescind 
his  contracts. 

Error  to  the  Circuit  Court  of  Madison.    Tried  before  the 
Hon.  Daniel  Coleman. 

Tills  was  an  action  of  debt  instituted  by  the  plaintiff  against 
29      . 
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the  defendant  in  error  on  a  note  for  f  3000,  made  payable  to 
one  James  B.  Vaught,  and  by  him  assigned  to  the  plaintiff'. 
The  facts  of  the  case  are  sufficiently  noticed  in  the  opinion  of 
the  court. 

Robinson,  for  plaintiff  in  error : 

1.  If  the  payee  were  suing  on  this  bond,  the  proof  by  Paris 
would  not  sustain  either  the  plea  of  payment,  fraud,  want  of 
consideration  or  failure  of  consideration.  Wellborn  obtained 
a  complete  title  and  possession  under  it,  and  retained  that  pos- 
session two  years.  And  so  having  and  retaining  it,  his  right 
was  good  against  the  whole  world.  Being  so,  it  cannot  be 
truly  said  that  he  has  been  deprived  of  that  right  by  the  wrong- 
ful act  of  any  person  whatever.  And  whenever  the  act  com- 
plained of  gives  him  a  clear  remedy  by  action  against  the 
wrong-doer,  he  must  resort  to  that  remedy,  and  cannot  rely 
upon  it  under  either  of  the  pleas. 

2.  This  proof  is  not  admissible  under  the  plea  of  set-off",  be- 
cause, 1st. — If  it  be  a  good  claim  at  all,  it  is  for  unliquidated 
damages.  1  Chitty's  PI.  571 ;  2  Sand.  PI.  &  Ev.  790,  and  the 
cases  there  cited.  2d — Setts-off"  to  be  good,  should  be  of  mu- 
tual debts  and  in  the  same  right.  Van  Pheel  &  McGill  v. 
Connally  &  Andrews,  9  Porter  452.  Suppose  the  proof  to 
show  that  Vaught's  wife  had  possession  and  that  defendant 
had  a  right  to  recover  damages  of  James  B.  Vaught.  Could 
these  damages  be  relied  upon  under  this  plea  ?  This  right  to 
damages  could  only  be  enforced  by  an  action  against  J.  B. 
Vaught  and  wife.  In  such  case  the  action  must  be  for  the 
tort  either  by  trover,  detinue  or  trespass.  In  either  case  the 
action  is  founded  upon  the  tort  of  the  wife.  1  Dunlap's  Prac, 
20,  21 ;  1  Chitty's  PI.  92,  93,  121 ;  2  Comyn's  Digest,  235  ;  2 
Saunders  PI.  &  Ev.  572.  In  trespass,  the  gist  of  the  action  is 
the  wrongful  taking :  in  detinue  and  trover,  the  gist  of  the  ac- 
tion is  the  wrongful  detainer. — 1  Sand.  PI.  &  Ev.  434.  From 
which  it  appears  that  for  all  torts  of  the  wife  during  the  mar- 
riage, the  action  must  be  against  the  husband  and  wife — then 
if  it  must  be  against  husband  and  wife,  the  right  to  recover 
these  damages  cannot  be  set-off  against  the  plaintiff's  de- 
mand. For,  where  an  action  is  brought  for  the  tort  of  the 
wife,. and  the  wife  die  before  judgment,  the  suit  would  abate 
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as  to  the  husband. — 1  Chitty's  PI.  92,  93.  This  consideration 
brings  this  case  precisely  within  the  case  in  9  Porter,  cited 
above. 

Parsons  &  Clay,  for  defendant : 

1.  The  note  in  this  suit  mentioned  was  assigned,  but  the 
defence  is  good  nevertheless.  In  such  cases  the  defendant  is 
to  be  allowed  the  benefit  of  all  the  payments,  discounts  and 
set-offs  existing  before  notice.     Clay's  Dig.  381,  §  6. 

2.  Was  not  the  evidence  in  this  case  good,  under  the  pleas 
of  failure  of  consideration  ?  In  every  sale  of  personal  proper- 
ty there  is  an  implied  warranty  of  title.  Cozzens  v.  Whita- 
ker,  3  Stew.  &  Porter,  322.  And  this,  we  think,  includes  an 
obligation  on  the  part  of  the  vendor,  that  he  will  do  no  act  to 
defeat  the  sale.  If  a  man  deprives  himself  of  the  power  to 
perform  his  covenant,  that  is  a  breach  of  it.  2  Bacon's  Ab. 
Title,  Gov.  592,  (new  edit.)  As  it  will  be  a  breach  of  the  ven- 
dor's warranty  for  himself  to  dispossess  the  vendee  of  the 
thing  sold,  we  contend  that  the  same  result  follows,  if  the  ven- 
dor's wife  dispossess  the  vendee ;  and  this,  not  only  on  the 
ground  of  his  general  liability  i'or  her  acts,  but  because  the 
action  of  detinue,  for  her  acts  in  this  case,  would  lie  against 
him  alone  without  joining  her.  1  Chitty's  PI.  84 ;  Bacon's 
Ab.  Title,  Detinue,  and  note  g.  The  husband  is  liable  for  all 
the  tarts  and  trespasses  of  the  wife  during  the  coverture.  1 
Bacon's  Ab.  503,  L.  If  goods  came  to  a.  feme  covert  by  trover, 
the  action  may  be  brought  by  husband  and  wife,  but  the  con- 
verdon  must  be  laid  only  in  the  husband :  lb.;  Coke  Litt.  351, 
b. ;  2  Kent's  Com.  149  :  husband  held  liable  for  a  conversion  by 
his  wife,  though  they  were  parted.  Bacon's  Ab.  487,  g ;  Vern. 
143.  Husband  may  be  sued  alone  for  a  conversion  by  the 
wife  after  (during)  marriage — if  sued  for  a  joint  coversion,  the 
declaration  should  charge  conversion  to  the  use  of  the  husband, 
not  of  both.  Estill  v.  Fort,  2  Dana,  238 ;  1  Wheaton's  Sel. 
296.  This  warranty  was,  of  course,  at  the  time  of  the  sale. 
It  was  before  the  note  was  assigned.  It  provides  against  its 
own  breach,  and  secures  a  remedy,  from  the  time  it  was  made, 
against  its  own  subsequent  violation.  The  right  olr  indemnity 
secured  by  the  warranty,  is  anterior  to  the  assignment  of  the 
note.    For  this  reascm  it  may  be  made  a  defease  agaiui  t  the 
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note,  although  assigned.  As  the  vendor  is  individually  liable 
in  detinue  for  the  conversion  of  his  wife,  the  vendee  may  rely 
on  this  as  a  failure  of  consideration  to  avoid  circuity  of  action. 
The  failure  of  consideration  is  a  good  defence.  Gee,  adm'r  v. 
Nicholson,  2  Stew.  512.  To  a  note  given  for  a  ferry,  where 
the  ferry  was  afterwards  recovered  from  the  purchaser,  the 
plea  of  failure  of  consideration  is  good.  Evans  v.  Mitchell,  1 
Stew.  &  Porter,  226. 

3.  Whenever  defendant  may  maintain  a  cross  action  for 
damages,  on  account  of  a  defect  in  personal  property  purchas- 
ed by  him,  or  for  non-compliance  by  plaintiff"  with  his  part  of 
the  contract,  the  defendant,  in  an  action  against  him  on  the 
note  for  the  purchase  money,  may  claim  a  deduction  corres- 
ponding with  his  injury — 1  Stewart  &  Porter  71.  This  doc- 
trine is  affirmed  as  to  personal  property, — 1  Ala.  Rep.  647- 
'49 :  and  again  asserted  as  to  personal  property  in  Cullum  v. 
Br.  Bank  at  Mobile,  4  Ala.  Rep.  The  doubt  expressed  in 
Wilson  v.  Jordan,  3  Stew.  &  Por.  72,  as  to  the  case  in  1  Stew. 
&  Por.  71,  is  overruled  by  the  two  cases  last  cited.  Plaintiff's 
note  in  the  hands  of  defendant  in  right  of  his  wife,  although 
payable  to  a  third  person,  is  available  by  defendant  as  a  set- 
off, if  there  was  a  promise  by  plaintiff  to  pay  it  to  defendant. 
French  v.  Garner,  6  Porter,  549,  640.  In  the  present  case, 
the  indorsee,  who  is  an  endorsee  without  consideration,  ad- 
mitted enough  in  regard  to  this  note,  to  enable  the  defendant 
to  rely  on  his  defence. 

4.  But  there  is  another  view  in  which  this  defence  is  good. 
There  are  many  cases  to  show  that  a  purchaser  has  an  elec- 
tion whether  to  rescind  or  to  insist  on  his  purchase,  as  in  the 
case  of  his  discovering  a  fraud  in  the  sale.  In  such  cases  the 
purchaser  may  alone  rescind  the  contract.  But  both  parties 
may  rescind  any  contract.  The  plaintiff's  wife,  for  whom  he 
is  individually  responsible,  did  rescind  the  contract  on 
her  part,  and  the  defendant  on  his  part  rescinded  it  by  insist- 
ing on  this  defence,  which  makes  a  case  of  failure  of  consid- 
eration. 

CHILTON,  J. — The  sole  question  for  our  consideration 
is,  whether  the  Circuit  Court  properly  admitt^'d  so  much  of 
the  deposition  of  Elizabeth  Paris,  to  be  read  to  the  jury,  as 
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shows  that  Catharine  Vaught,  the  wife  of  James  B.  Vaught, 
pointed  out  the  two  slaves  given  in  part  consideration  of  the 
note  sued  on,  to  the  soldiers  under  the  command  of  Gen. 
Scott,  and  required  them  to  take  possession  of  them.  The  so- 
lution of  this  question  must  depend  on  the  legal  effect  of  the 
evidence  which  was  admitted. 

The  proof  shows  that  James  B.  Vaught  was  the  owner  of 
three  slaves,  besides  others,  which  he  acquired  in  right  of  his 
wife  Catharine,  from  the  estate  of  her  father,  the  same  having 
been  duly  delivered  to  him  by  the  personal  representative  of 
the  estate :  That  he  sold  the  said  three  slaves  to  the  defen- 
dant and  received  the  note  sued  on,  a  portion  of  which  has 
been  paid  and  credited  upon  said  note,  the  name  of  said  James 
being  first  signed  to  said  credit,  but  afterwards  stricken  out, 
and  the  name  of  the  present  plaintiff  inserted.  The  slaves 
were  delivered  to  the  defendant,  who  kept  them  for  sometime, 
and  being  informed  by  the  vendor  that  he  had  better  remove 
them  out  of  the  Cherokee  Nation,  as  he  might  have  some  dif- 
ficulty in  regard  to  them  when  the  Government  should  re- 
move the  Indians,  he  refused  to  do  so.  It  was  also  shown  in 
evidence,  that  said  Catharine,  who  belonged  to  the  Cherokee 
tribe  of  Indians,  and  the  said  James  B.  Vaught,  lived  unhap- 
pily together,  and  before  the  emigration  of  the  tribe  by  the 
Government  to  Arkansas,  had  separated.  During  the  prepa- 
ration for  the  removal  of  said  Indians,  and  when  the  said 
James  B.,  and  wife  were  living  separate  (he  residing  in  the 
State  of  Tennessee,  studying  medicine,)  the  said  Catharine 
went  with  the  witness,  whose  deposition  was  objected  to, and 
pointed  out  two  of  the  slaves  which  had  been  sold  by  her  hus- 
band, and  claiming  them  as  her  property,  induced  the  soldiers 
to  take  charge  of  them.  The  note  given,  as  before  stated,  in 
consideration  of  the  three  slaves,  had  been  previously  assign- 
ed, but  whether  the  defendant  had  any  notice  of  the  assign- 
ment before  the  slaves  were  so  seized,  does  not  appear  by 
the  record. 

According  to  our  statute,  the  defendant  is  entitled  "  to  the 
benefit  of  all  payments,  discounts  and  sets-off,  made,  had  or 
possessed  against  said  note,  previous  to  notice  of  the  assign- 
ment"— Clay's  Digest,  383,  §  G.  Keeping  in  view  this  statute, 
let  us  enquire  as  to  the  character  of  the  defence.    It  is  clear 
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that  the  property  in  the  slaves  vested  by  the  sale  in  the  defen- 
dant, and  the  contract,  so  far  as  James  B.  Vaught  was  con- 
cerned, was  complete — neither  is  there  any  question  raised 
between  the  parties,  as  to  the  right  of  the  soldiers,  or  Mrs. 
Vaught,  to  seize  upon  the  two  slaves ;  but  it  is  conceded  that 
the  act  was  unauthorised  and  tortious.  The  question  then  as 
to  the  admissibility  of  the  deposition  of  Elizabeth  Paris,  re- 
solves itself  into  this  :  Is  the  trespass  or  tortious  act  of  the 
wife,  in  which  the  husband  did  not  in  any  way  participate, 
such  a  discount  or  set-ofF,  as  under  the  statute  above  refered 
to,  may  be  made  available  to  the  defendant  when  sued  by  the 
assignee  of  the  note  ? 

The  seizure  of  the  two  slaves  by  the  soldiers  was  a  matter 
wholly  disconnected  with  the  contract  of  sale,  which  had  long 
before  that  time  been  fully  executed  by  the  vendor.  The  ori- 
ginal sale  cannot  therefore  be  affected  by  it,  upon  the  idea  of 
a  failure  or  partial  failure  of  consideration.  As  to  allowing 
the  proof,  as  showing  a  demand  existing  in  favor  of  the  de- 
fendant against  James  B.  Vaught  for  the  tortious  act  or  tres- 
pass of  his  wife,  we  are  aware  of  no  principle  of  law  which 
would  tolerate  it.  In  the  first  place,  the  damages  which  the 
defendant  sustained  by  the  trespass  are  unliquidated,  and  must 
be  ascertained  by  the  jury  before  they  can  be  made  certain. 
McCord  V.  Williams  &  Love,  2  Ala.  Rep.  71 ;  Sherman  v. 
Ballow,  8  Con.  Rep.  304.  But  conceding  this  to  be  no  ob- 
jection, then  another  principle,  which  is  well  settled,  comes 
up  to  exclude  it,  which  is,  that  the  demand  must  be  due  from 
the  plaintiff  to  the  defendant — 6  Cow.  261  ;  9  Porter's  Rep. 
452,  that  is,  the  defendant  can  not  set-off  a  joint  liability 
against  his  separate  liability.  Now  allowing  the  defendant 
the  benefit  of  all  defences  he  could  render  available  as  against 
James  B.  Vaught,  were  he  instead  of  William  Vaught  the 
plaintiff,  we  think  it  very  clear,  that  the  demand  which  the 
defendant  claimed,  as  predicated  upon  the  seizure  of  the  two 
slaves,  was  not  one  which  he  could  assert  as  against  James 
B.  Vaught  alone,  but  that  in  such  suit  the  wife,  Catharine 
Vaught,  would  be  an  indispensable  party.  It  is  said,  if  goods 
come  into  the  possession  of  husband  and  wife  during  cover- 
ture, he  may  be  sued  alone  in  detinue  for  the  detention,  3  B. 
&  Aid.  685^689;  Com.  Dig.  Tit.  Baron  &  Feme,  Y.  Brown 
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on  Actions  ta  Law,  249 ;  but  in  this  case  they  have  never  come 
to  the  husband's  possession.  The  general  rule  is,  that  for  all 
torts  committed  by  the  wife  alone,  in  person,  the  husband  and 
wife  must  both  be  sued.  Bacon's  Ab.  Baron  &  Feme,  L.; 
Brown  on  Action,  249 ;  35  Law  Lib.  (3  series)  182 ;  so  the 
action  must  be  brought  against  both,  if  the  wife  entice  away, 
or  harbor  a  servant.  See  authority  last  cited ;  1  McCord,  578. 
Mr.  Chitty  says,  that  for  torts  committed  by  the  wife  during 
coverture,  the  husband  and  wife  must  be  jointly  sued ;  but  if 
goods  be  delivered  to  hmband  and  wife  during  coverture,  det- 
inue lies  only  against  the  husband. — 1  Chitty's  PL  92-3.  So 
it  has  been  held  that  in  action  for  the  tort  of  the  wife,  commit- 
ted without  her  husband,  the  plaintiff  cannot  unite  in  the  same 
declaration  a  tort  committed  by  the  husband  alone :  ib.  2  Wils. 
227.  The  bill  of  exceptions  sets  out  all  the  proof  on  both 
sides,  and  from  it,  it  does  not  appear  that  the  negroes  ever 
came  to  the  possession  of  either  husband  or  Avife,  since  the 
wife  "  handed  them  over"  to  the  soldiers  in  her  husband's  ab- 
sence, as  shown  by  the  deposition  of  Paris.  The  wife  has 
lived  apart  from  her  husband  from  a  period  anterior  to  the 
trespass — she  emigrated  with  her  tribe  to  Arkansas,  and  he, 
living  with  another  woman,  removed  to  Texas.  The  negroes 
were  in  possession  of  the  soldiers  under  command  of  Gen. 
Scott,  and  were  demanded  of  the  latter  by  the  defendant,  who 
refused  to  give  them  up,  and  here  the  proof  leaves  them.  Now 
we  have  been  unable  to  find  any  adjudicated  case,  or  any  le- 
gal analogy  furnishing  a  warrant  for  holding,  that  the  tortious 
act  of  the  wife  under  the  circumstances  of  this  case,  can  create 
such  a  charge  against  the  husband  as  will  constitute  a  set-off 
or  discount  in  favor  of  his  vendee  when  sued  in  an  action  at 
law  upon  the  note  given  for  said  slaves.  The  learned  coun- 
sel have  refered  us  to  the  case  of  Estill  and  wife  v.  Fort,  2 
Dana's  Rep.  237.  This  decision  is  but  an  affirmation  of  the 
doctrine  laid  down  by  Sergeant  Williams  in  his  note  appen- 
ded to  the  case  of  Welbrahan  v.  Snow,  2  Saund.  Rep.  37-47, 
P.  who  thus  states  the  law.  "  If  a  woman  has  been  guilty  of 
a  conversion  h^ore  her  marriage,  or  a  wife,  without  her  hus- 
band converts  goodsi  during  coverture,  this  action  (trover)  lies 
against  husband  and  wife;  in  the  former  case,  the  declaration 
mu3t  state  the  conversion  to  be  to  Iter  own  use;  unless  the  sub- 
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ject  matter  is  in  existence,  and  the  husband  refuse  to  deliver 
it  up  on  demand,  in  which  case  the  course  of  precedents  seems 
to  warrant  the  laying  of  the  conversion  to  their  own  use;  and 
in  the  latter  case,  the  conversion  must  be  laid  to  the  use  of  the 
husband  only ;  however,  if  the  conversion  be  the  joint  act  of 
the  husband  and  wife,  it  seems  the  action  may  be  brought 
against  the  husband  alone ;  for  the  conversion  in  such  case  is 
held  in  law  to  be  the  act  of  the  husband  only."  He  further 
proceeds  to  say,  that  the  action  is  well  brought  against  hus- 
band and  wife  charging  a  delivery  to  them  and  a  conversion 
by  them  to  the  use  of  the  husband,  because  a  wife  may  be 
guilty  of  a  conversion  as  well  as  of  a  trespass  or  disseizin, 
but  not  to  her  own  use.  From  all  which,  it  seems  to  me  to 
result,  that  where  the  husband  has  been  guilty  of  no  tort,  or 
wrongful  detention,  and  is  sought  to  be  charged  for  the  wrong- 
ful act  of  the  wife,  solely  upon  the  ground  of  that  unity  which 
by  legal  fiction  attaches  to  the  marital  relation,  the  action 
must  be  against  husband  and  wife,  and  not  against  the  hus- 
band alone.  See  McKown  and  wife  v.  Johnson,  1  McCord, 
578  ;  2  Baily  411.  If  this  principle  be  well  founded,  it  results 
that  as  the  demand  existing  against  husband  and  wife  cannot 
be  set-off  against  a  debt  due  from  the  husband  alone,  (Morris 
v.  Booth  and  wife,  8  Ala,  Rep.  908 ;  10  Bar.  &  Cres.  558,)  the 
proof  of  the  existence  of  such  demand  was  irrelevant  and  should 
have  been  rejected  by  the  Circuit  Court.  There  is  no  defect  of 
title  in  this  case,  as  supposed  by  the  counsel.  The  title  was 
good  it  seems,  and  vested  absolutely  in  the  defendant.  His 
possession  has  been  disturbed  by  the  trespass  of  the  wife, 
for  which  he  has  his  action  for  damages  against  husband 
and  wife,  but,  as  we  have  shown,  not  against  the  husband 
alone. 

In  respect  to  the  last  point  raised  by  the  counsel  for  the  de- 
fendant in  error,  viz,  that  the  contract  was  rescinded,  we  need 
only  remark,  that  the  record  shows  no  rescision  of  this  con- 
tract, and  that  the  wife  by  her  unauthorised  act,  done  wholly 
without  the  privity  of  the  husband,  has  no  power  to  rescind 
his  contracts,  any  more  than  she  has  to  make  contracts  for 
him.     See  authorities  refered  to,  2  U.  S.  Digest,  500,  B. 

Whether,  if  the  wife  have  possession  of  the  slaves,  and  this 
note  has  been  assigned  without  consideration,  as  is  contended 
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by  the  counsel,  the  defendant  has  not  a  remedy  in  a  court  of 
equity,  the  said  James  B.  Vaught  being  a  non-resident  and 
insolvent,  is  a  question  which  we  need  not  now  decide. 
Let  the  judgment  be  reversed,  and  the  cause  remanded. 


VASTBINDER  vs.  SPINKS,  Sheriff,  axd  Securities. 

1.  It  is  a  good  defence  to  a  rule  against  the  sheriff,  for  not  returning  an 
execution  to  the  court  from  which  it  issued  within  the  time  prescribed 
by  law,  that  it  was  delivered  to  the  plaintiif,  and  that  he  undertook  to 
return  it. 

2.  The  Sheriff,  on  a  trial  of  a  rule  against  himself  and  securities  for  fail- 
ing to  return  an  execution,  is  incompetent  to  testify  against  the  plain- 
tiff. 

Error  to  the  Circuit  Court  of  Clarke.  Tried  before  the 
Hon.  John  Bragg. 

Rule  by  plaintiff  against  defendants  in  error,  for  the  failure 
of  Spinks  to  return  an  execution,  &c.  The  excuse  relied  on 
in  defence  was  that  the  sheriff"  had  delivered  the  execution  to 
the  plaintiff",  who  promised  to  return  it.  In  the  course  of  the 
trial,  the  sheriff"  himself  was  permitted  by  the  Court,  against 
the  plaintiff"'s  objection,  to  testify  in  his  own  behalf.  The  re- 
maining facts,  upon  which  the  decision  rests,  are  to  be  found 
in  the  opinion  of  the  court. 

Jf.wett,  for  plaintiff: 

1.  The  sheriff''s  liability  will  not  be  discharged  by  showing 
that  the  plaintiff  acted  as  the  agent  of  the  sheriff  in  making  the 
return,  unless  it  be  shewn  that  the  former  acted  negligently, 
OT  in  fraud  of  his  trust,  or  that  he  expressly  waived  his  right 
to  proceed  against  the  sheriff. 

2.  The  admission  of  Spinks'  evidence  was  clearly  an  error, 
he  being  the  party  sought  to  be  charged  and  directly  inter- 
ested. Roberts  et  ai.  v.  Henry,  2  Stew.  42;  3  Port.  385;  7 
Ala.  786. 
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Blount,  contra. 

DARGAN,  J. — This  was  a  rule  against  Spinks,  as  sheriff, 
and  his  securities,  for  failing  to  return  an  execution  to  the  of- 
fice of  the  Clerk  of  the  Circuit  Court  of  Clarke,  from  which  it 
issued,  three  days  before  the  commencement  of  the  term  to 
whicn  it  was  returnable.  An  issue  was  made  up,  and  the 
cause  submitted  to  a  jury.  It  appeared  that  the  sheriff  had 
delivered  the  execution  to  the  plaintiff  himself,  who  undertook 
to  return  it,  but  failed  to  do  so  within  the  time  prescribed  by 
law.  The  court  charged  the  jury,  that  if  the  plaintiff  under- 
took, as  the  agent  of  the  sheriff,  to  return  the  execution  within 
the  time  prescribed  by  law,  and  failed  to  do  so,  the  sheriff  was 
not  liable. 

1.  A  sheriff  who  receives  executions  from  different  counties 
must  necessarily  return  them  to  the  court  from  which  they  is- 
sued, either  by  an  agent  or  by  mail,  as  it  would  be  impracti- 
cable for  him  to  go  himself  to  every  county  to  deliver  them  to 
the  different  clerks.  If  the  plaintiff  himself  undertakes  to  per- 
form this  duty  for  the  sheriff,  and  fails  to  return  the  writ  within 
the  time  prescribed  by  law,  the  failure  is  the  result  of  his  own 
neglect,  for  which  the  sheriff  is  not  responsible.  In  the  case 
of  McClure  v.  Colclough,  5  Ala.  65,  it  is  said,  that  if  the  plain- 
tiff or  his  attorney  induce  the  sheriff  to  delay  the  return  of  the 
execution,  neither  the  sheriff  nor  his  securities  are  liable  for  a 
failure  to  return,  because  the  plaintiff  has  the  right  to  control 
his  own  process.  If  the  sheriff  is  entitled  to  be  excused  for 
failing  to  return  at  the  request  of  the  plaintiff,  surely  he  should 
not  be  held  responsible,  when  the  failure  results  from  the  ne- 
glect of  the  plaintiff,  and  without  any  negligence  or  default  on 
the  part  of  the  sheriff. 

2.  But  we  think  the  court  erred  in  permitting  the  sheriff  to 
testify  on  the  trial  to  the  facts  on  which  he  relied  as  an  excuse 
for  failing  to  return  the  execution.  He  was  not  only  directly 
interested,  but  was  a  party  to  the  suit.  It  is  true,  that  a  fail- 
ure to  return  an  execution,  within  the  time  prescribed  by  law, 
admits  of  a  reasonable  excuse,  and  it  is  competent  for  the  she- 
riff to  show  that  he  ought  not  to  be  charged  with  the  penalty 
prescribed  by  the  statute,  notwithstanding  the  failure  to  return 
within  the  prescribed  time.     Roberts  &  Battle  v.  Henry,  2 
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Stew.  42.  But  in  a  suit  or  proceeding  agaiYist  the  sheriff  to 
recover  this  penahy,  he  must  establish  this  excuse  as  he  would 
any  other  defence,  that  is,  by  competent  and  disinterested  tes- 
timony. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 


BIRCH  vs.  TILLOTSON. 

1.  Wherein  an  action  on  a  prontiissory  note  by  the  endorsee  against  the 
maker,  the  defence  set  up  i.«  a  want  of  legal  title  in  the  plaintitf,  a  plea 
verified  by  affidavit  is  not  necessary,  but  evidence  appropriate  to  the 
issue  may  be  introduced  under  the  plea  ot  non  assumpsit 

2.  A  bankrupt,  who,  after  his  discharge,  becomes  the  bona  Jide  holder  of 
a  note  payable  to  himse.f,  which  had  been  returned  in  his  schedule 
and  sold  by  the  assignee,  is  remitted  to  his  original  title,  and  may  trans- 
fer it  by  endorsement,  so  as  to  vest  the  right  of  action  in  his  endorsee. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg. 

John  T.  Taylor,  for  plaintiff  in  error : 

1.  The  plaintiff  had  the  right  to  fill  up  the  endorsement  of 
Crawford  &  Gandy  to  himself,  and  being  in  blank,  it  has  the 
same  legal  effect  as  if  filled  up,  and  the  defendant  could  not 
prove  properly  in  the  assignee  of  Crawford  &  Son,  without  a 
sworn  plea.  See  10  Ala.  Rep.  817,  and  the  numerous  cases 
there  cited,  decided  by  this  court;  9  Port.  309;  14  Ala.  R.  619. 

2.  The  plaintiff  showed  a  clear  legal  titile  through  the  en- 
dorsements, and  the  defendant  could  not  show  a  right  in  a 
third  person,  unless  he  shows  some  offset  or  claim  against  such 
person.     5  Ala.  Rep.  135. 

3.  Even  if  the  title  had  vested  in  the  assignee  in  bankruptcy, 
he  had  a  right  to  dispose  of  it  by  sale  under  order  of  the  court, 
and  this  having  been  legally  done,  as  appears  from  the  evi- 
dence, and  the  paper  being  negotiable  and  endorsed  by  the 
payees,  the  legal  title  would  pass  to  the  purchaser  at  the  bank- 
rupt sale  by  delivery,  and  from  him  to  the  plaintiff  in  the 
same  way ;  and  the  possession  of  plaintiff  is  sufficient  evidence 
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of  his  title  in  this  way.  Even  if  the  note  had  been  endorsed 
by  these  intermediate  holers,  the  plaintiff  had  the  right  to  strike 
out  their  names,  so  far  as  the  maker  is  concerned,  and  claim 
under  the  first  or  second  endorser. 

Campbell,  for  the  defendant : 

The  question  presented  in  this  case  is,  can  a  party  take  a 
note  under  an  endorsement  from  a  bankrupt  after  his  act  of 
bankruptcy  ?  The  evidence  shows  that  the  note  formed  a  part 
of  the  bankrupt's  assets ;  that  it  was  sold  in  January  1846,  and 
in  the  same  month  remitted  to  a  firm  in  Mobile  for  collection. 
The  note  was  specially  endorsed  to  this  firm  by  the  bankrupt, 
and  not  by  the  assignee,  and  by  that  firm  afterwards  endorsed 
by  the  plaintiff.  2  Esp.  611 ;  2  H.  B.  335 ;  10  East.  418 ;  1 
Comp.  279. 

CHILTON,  J. — This  was  an  action  of  assumpsit  upon  a 
promissory  note  made  by  defendant  to  James  Crawford  &  Son, 
endorsed  by  the  payees  to  Crawford  &  Gandy,  and  by  the  lat- 
ter endorsed  in  blank.  The  pleas  were  non-assumpsit,  pay- 
ment, and  set  off  Upon  the  trial  the  defendant  was  allowed 
to  prove,  against  the  plaintiff's  objection,  that  the  payees  of  the 
note,  James  Crawford  &  Son,  had  taken  the  benefit  of  the 
bankrupt  law ;  that  the  note  now  sued  on  was  embraced  in 
the  assets  rendered  in  by  them  and  turned  over  to  the  assignee 
in  bankruptcy,  and  that  it  was  sold  by  him  on  the  19th  Janu- 
ary 1846,  and  purchased  at  said  sale  by  one  Daniel  Iverson. 
It  was  further  shown,  that  the  note  was  endorsed  to  the  firm 
of  Crawford  &  Gandy  solely  for  the  purpose  of  collection,  and 
that  said  firm  had  not  at  any  time  any  interest  in  said  note, 
but  merely  endorsed  it  for  the  purpose  of  collection,  and 
handed  it  so  endorsed  to  the  attorneys  of  the  plaintiff,  in  Jan- 
uary 1846.  This  evidence  was  objected  to  by  the  plaintiff  on 
two  grounds :  1st — Because,  he  insisted,  it  was  irrelevant  un- 
der the  issues :  and  2d — Because  no  claim,  offset  or  equity 
was  alleged  to  exist  against  the  assignee  in  bankruptcy  or 
other  person.  The  court  having  overruled  the  objections, 
charged  the  jury  that  if  they  believed  the  evidence,  the  legal 
title  to  the  note  was  still  in  the  assignee  in  bankruptcy,  and  the 
plaintiff  could  not  maintain  this  suit. 


JUNE  TERM,  1849.  389 


Birch  V.  Tillotson. 


On  the  part  of  the  defendant  in  error,  it  is  insisted  that  no 
one  can  acquire  the  legal  interest  in  a  note  under  an  endorse- 
ment from  the  payee  who  becomes  bankrupt,  and  makes  the 
endorsement  after  he  is  so  declared. 

The  objection  on  the  part  of  the  plaintiff  in  error,  that  the 
assignment  could  not  be  taken  advantage  of,  as  passing  no  le- 
gal title,  unless  upon  plea  supported  by  affidavit,  is  not  tenable. 
It  is  certainly  incumbent  upon  every  plaintiff  at  law  to  show 
that  he  has  the  legal  title  to  that  which  he  seeks  to  recover, 
and  the  want  of  such  legal  title  is  fatal  upon  the  plea  of  non- 
assumpsit  to  an  action  in  which  this  is  the  appropriate  issue. 
In  Pinkerton  v.  Adams  &  Milnei*,  2  Esp.  Rep.  611,  it  was  ob- 
jected that  the  proof  of  the  endorsement  of  the  note  sued  on 
after  the  endorsei"  had  become  a  bankrupt  could  not  be  ad- 
mitted under  the  general  issue ;  but  Lord  Kenyon  said  he  was 
clearly  of  opinion  it  could  be  given  in  evidence  under  the  gen- 
eral issue,  non-assumpsit^  for  the  defendant  did  not  undertake 
to  pay  that  to  which  the  plaintiff  had  no  legal  title,  which  was 
the  case  here.  This  decision  results  as  a  consequence  from 
the  bankrupt  act,  which  declares  such  transfers  void,  and  vests 
the  legal  as  well  as  equitable  title  of  the  bankrupt's  property 
in  his  assignee.  Our  act  of  1841  gives  to  the  decree  in  bank- 
ruptcy the  effect  of  transferring  to  the  assignee  all  the  bank- 
rupt's clioses  in  action  and  effects  of  every  kind ;  so  that  it  is 
very  clear,  if  after  a  decree  in  bankruptcy  and  before  a  sale  of 
this  note  by  the  assignee,  the  bankrupt  payee  had  attempted 
to  negotiate  it  by  endorsement  or  otherwise,  it  would  have 
been  a  fraud  upon  his  creditors,  and  the  legal  title  having 
passed  to  the  assignee  in  bankruptcy,  could  not  have  been 
transmitted  by  the  bankrupt  to  his  endorsee.  Such  is  the  opin- 
ion above  refered  to. 

The  cases  of  Thompson  et  al.  v.  Underbill  &  Guest,  10  East. 
417,  and  Pinkerton,  assignee,  &c.  v.  Marshall,  2  H.  Bla.  Rep. 
334,  present  controversies  between  the  assignee  of  the  bank- 
rupt and  those  claiming  under  him  by  a  negotiation  subse- 
quent to  the  act  of  bankruptcy,  and  are  all  distinguishable  from 
the  case  at  bar.  In  this  case  the  bankrupt  returned  the  note 
sued  on  in  his  schedule,  aini  the  assignee  duly  sold  it  under 
the  decree;  so  that  no  question  is  raised  as  between  the  plain- 
tiff and  the  bankrupt's  assignee  or  creditors.     The  only  ques- 


390  ALABAMA. 


Birch  V,  Tillotson. 


tion  raised  is,  do  the  facts  set  out  in  the  bill  of  exceptions  show 
that  the  legal  title  to  the  note  is  in  the  plaintiff?  By  the  de- 
cree the  bankrupt's  title,  as  we  have  said,  vested  in  the  as- 
signee. The  law  required  him  to  make  sale,  and  thereby  he 
becomes  divested  of  the  title.  We  will  not  say  that  the  pur- 
chaser of  a  note  at  the  assignee's  sale  may  sue  in  his  own 
name  upon  it  in  the  absence  of  an  assignment  by  the  assignee 
The  facts  before  us  do  not  call  for  such  a  decision.  But  in 
our  opinion,  the  note  having  been  assigned  by  the  payee,  af- 
ter the  assignee  in  bankruptcy  had  sold  it,  we  must  intend  that 
it  was  purchased  by  the  payee  from  Iverson,  the  purchaser  at 
the  bankrupt's  sale,  and  being  the  payee,  and  thus  remitted  to 
his  original  legal  title,  that  he  could  have  sued  upon  it  in  his 
own  name.  If  this  be  true,  then  it  follows  he  could  transfer 
it  by  his  endorsement.  Suppose  he  had  regularly  transfered 
it  before  his  bankruptcy,  and  afterwards  had  acquired  it — 
would  it  not  have  been  perfectly  competent  for  him  to  have 
stricken  out  the  assignments  which  had  previously  divested 
him  of  his  tide,  and  relied  upon  his  original  right  to  maintain 
his  suit?  Clearly  so.  How  then  is  the  case  altered  by  the 
decree  in  bankruptcy?  This  only  vests  the  title  in  the  assignee, 
whose  sale  divests  his  interest,  and  when  the  bankrupt  again 
becomes  the  bona  fide  holder  of  the  paper,  we  see  no  reason 
why  the  intermediate  process  through  which  the  note  has 
passed  should  prevent  his  original  right  of  action  from  reviving, 
any  more  than  a  transfer  by  his  endorsement  would  when  he 
afterwards  acquires  the  note.  The  case  in  1  Camp.  Rep.  279, 
to  which  we  are  refered,  does  not  militate  against  this  view. 
In  that  case,  one  of  two  purchasers,  after  the  commission  of  a 
secret  act  of  bankruptcy  by  his  copartner,  transfered  in  the 
firm  name  a  negotiable  security,  and  the  acceptors  being  no- 
tified by  the  assignee  in  bankruptcy  not  to  pay  the  bill,  reius- 
ed  payment.  Held,  that  under  the  English  statute,  the  trans- 
ler  was  invalid  and  the  plaintiffs  were  not  entitled  to  recover. 
We  must  presume  that  the  firm  of  James  Crawford  &  Sou 
acquired  the  note  after  the  sale  made  by  the  assignee  ;  this 
being  the  case,  we  see  no  consideration  of  public  policy,  nor 
any  principle  of  law,  which  forbids  them  to  indorse  it  so  as  to 
pass  the  legal  title.  By  the  recovery  and  satisfaction  of  the  judg- 
ment, the  note  is  cancelled  and  discharged,  and  this  is  the  main 
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consideration,  so  far  as  the  defendant  is  concerned,  who  does 
not  gainsay  the  debt,  but  only  insists  that  the  holder  of  the 
legal  title  must  sue. 

Let  the  judgment  of  the  Circuit  Court  be  reversed,  and  the 
cause  remanded. 


COCKRILL'S  ADM'R.  vs.  HOBSON,  use,  Sec, 

1.  Where  an  endorser  of  a  negotiable  note  has  received  from  the  maker 
effects  of  sufficient  value  to  discharge  it,  and  in  consideration  thereof, 
promises  to  pay  it,  proof  of  demand  and  notice  is  not  necessary  to 
charge  him,  whether  the  promise  was  made  before  or  after  the  maturity 
of  the  note. 

2.  Where  a  count  in  a  declaration  by  the  endorsee  against  the  personal 
representatives  of  the  endorser  of  a  negotioble  note,  avers,  that  that  by 
an  agreemeiit  between  the  maker  and  endorser  the  surplus  valwe  of 
certain  slaves,  held  by  the  latter  as  an  indemnity,  was,  after  the  pay- 
ment of  the  sum  of  $4646  13,  to  be  applied  to  the  discharge  of  several 
notes,  of  which  the  note  sued  on  was  one,  and  in  the  event  the  endorser 
should  keep  the  slaves,  &c.  the  surplus  should  be  ascertained  by  three 
disinterested  persons,  &c  ,  and  further  avers  that  said  surplus  was  suf- 
ficient fully  to  indemnify  the  endi  rser,  &c: — jHeW,that  the  count  is  not 
cefective,  because  it  fails  to  avei  that  the  surplus  had  been  ascertained 
in  the  mode  designated  by  the  agreement. 

3.  The  statute  of  non-claim  does  not  begin  to  run  in  favor  of  the  personal 
representative  of  the  endorser  of  a  negotiable  note,  until  its  maturity. 

4.  The  fact  that  an  endorser,  without  the  knowledge  of  the  endorsee,  was 
indemnified  by  the  maker,  and  demand  and  notice  thereby  waived,  can- 
not have  the  effect  to  set  the  statute  of  non-claim  in  operation  before 
the  maturity  of  the  note. 

6.  The  maker  of  a  negotiabh  note  is  a  competent  witness  for  the  endorsee 
in  an  action  against  the  endorser  for  the  purpose  of  proving  tliat  he  haj6 
fully  indemnified  the  latter. 

Error  to  the  County  Court  of  Franklin.  Tried  before  the 
Hon.  Richard  S.  Walkins,  Judge. 

Assumpsit  by  defendant  against  plaintiffs  in  error  on  the 
endorsement  by  their  intestate  of  a  promissory  note  made  by 
David  Deshler,  dated  18th  January  1840,  at  twenty-eight 
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months  after  date,  and  payable  at  the  Planters'  Bank  of  Ten- 
nessee at  Nashville.  The  suit  was  instituted  on  the  23d  July 
1842.  The  declaration  contained  five  counts,  to  the  third, 
fourth  and  fifth  of  which  a  demurrer  was  interposed.  The 
third  and  fourth  counts,  as  far  as  is  necessary,  are  set  out  in 
the  opinion  of  the  court.  The  fifth,  after  reciting  an  agree- 
ment between  Deshler,  the  maker  of  the  note,  and  the  intes- 
tate o^  the  defendants,  which  provides,  that  the  maker  shall 
have  the  benefit  x>f  the  overplus  of  certain  negroes,  then  in 
possession  of  Cockrill,  the  intestate,  after  refunding  to  him,  or 
after  he  has  retained  a  sufficient  amount  of  them  in  value  to 
satisfy  himself  the  sum  of  forty-six  hundred  and  forty-six  dol- 
lars and  thirteen  cents,  to  be  applied  to  the  payment  of  certain 
notes  due  by  the  maker,  among  which  is  the  note  sued  on, 
and  that  if  the  intestate  should  keep  the  negroes  in  final  satis- 
faction of  the  $4646  13,  "  the  negroes  shall  be  valued  by  three 
disinterested  individuals" — one  chosen  by  the  maker,  one  by 
the  intestate,  and  the  third  by  one  Merrill,  the  person  who  was 
once  the  owner  of  the  slaves  and  the  debtor  of  both  of  them, 
should  he  think  proper  to  appoint  an  arbitrator — avers,  that 
the  note  of .  $2300,  mentioned  in  the  said  agreement,  is  the 
same  note  declared  on,  and  "  that  the  overplus  value  of  said 
slaves  alluded  to  in  said  instrument  over  and  above  the  $4646 
13,  all  interest  and  charges  on  the  same.  Sec,  was  more  than 
enough  to  fully  pay  off  and  discharge  the  demand  sued  for, 
and  that  said  John  Cockrill  so  fully  and  amply  secured  him- 
self against  all  losses,  that  might  otherwise  have  arisen  to  him 
touching  his  liability  as  endorser  on  the  note  sued  for,  and  so 
waived  the  necessity  of  demand  of  the  maker,  and  notice"  &c. 
The  court  overruled  the  demurrer  to  each  count :  whereupon 
the  defendants  plead  the  general  issue  and  statute  of  non-claim. 
In  the  progress  of  the  trial,  the  plaintiff'  offered  Deshler,  the 
maker  of  the  note,  as  a  witness  to  prove  the  value  of  the 
slaves  embraced  in  the  agreement  between  him  and  Cockrill, 
the  intestate,  to  which  the  defendants  objected,  but  the  court 
overruled  the  objection  and  allowed  him  to  testify.  The  de- 
fendants asked  the  court  to  charge  the  jury :  2d.  That  the 
agreement,  executed  by  Cockrill,  and  which  is  set  out  in  the 
fifth  count  of  the  declaration,  and  which  was  introduced  in 
evidence  by  the  plaintiffs,  does  not  afford  any  evidence  of 
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an  acknowledgment  of  said  Cockrill,  that  he  had  funds  in  his 
hands  furnished  by  Deshler  to  pay  the  note  sued  on.  3d.  That 
if  Cockrill  was  never  called  on  to  have  the  negroes  valued 
according  to  the  agreement,  although  their  value,  after  pay- 
ment of  the  $4646  13,  would  leave  an  overplus  in  Cockrill's 
hands,  yet  that  excess  of  value  cannot  be  regarded  as  funds 
in  his  hands  to  pay  the  note  sued  on :  4th.  That  the  statute  of 
non-claim  began  to  run  from  the  grant  of  administration  to 
the  defendants  on  the  5th  of  October  1840.  Each  of  these 
charges  was  refused  and  the  defendants  excepted,  and  now 
assign  the  refusal  of  the  court  to  charge  as  requested,  and  its 
several  rulings  as  error. 

NooE,  for  the  plaintiff  in  error. 

Wm.  Cooper,  for  the  defendants. 

COLLIER,  C.  J.-^l.  The  third  count  alleges,  that  the  in- 
testate, previous  to  the  maturity  of  the  note  indorsed  by  him, 
received  from  the  maker,  "  property,  money,  bank  notes,  and 
effects,  sufficient  to  pay  off  and  discharge  it,"  with  interest, 
&c.,  and  that  in  consideration  thereof,  he  undertook  and  prom- 
ised to  pay  the  same,  and  thereby  waived  the  necessity  of 
notice  of  demand  and  non-payment.  These  allegations  we 
think  are  a  sufficient  substitute  for  demand  and  notice,  and  if 
proved,  when  taken  in  connection  with  other  parts  of  the  de- 
claration would  entitle  the  plaintiff  to  recover.  In  the  fourth 
count  it  is  alleged  that  the  intestate  "  in  consideration  of  pro- 
perty, money  and  bank  notes,  by  him  received  of  and  from" 
the  maker  of  the  note,  undertook  and  promised  to  pay  the 
same.  It  is  immaterial  whether  this  promise  was  made  pre- 
vious or  subsequent  to  the  maturity  and  dishonor  of  the  note, 
being  made  upon  an  adequate  consideration  it  would  in  eith- 
er case  dispense  with  notice  of  non-payment.  The  agreement 
set  out  in  the  fifth  count,  provides  that  the  maker  "  shall  have 
the  benefit  of  the  entire  overplus"  of  certain  negroes  then  in 
the  intestate's  possession,  "  after  refunding  to  the  latter,  or  after 
he  has  retained  a  sufficient  amount  in  value,  of  them,  to  satisfy 
himself  the  sum  of  forty-six  hundred  and  forfy-six  dollars  and 
thirteen  cents ;  this  overplus  is  to  be  appropriated  by  the  ma- 
30 
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ker  to  the  payment  of  certain  notes,  among  which  is  that  now 
in  suit.  It  is  further  provided,  that  if  the  intestate  should 
keep  the  negroes  in  final  satisfaction  of  the  sum  designated, 
then  they  shall  be  valued  by  three  disinterested  individuals — 
one  chosen  by  the  maker,  one  by  the  intestate,  and  the  third 
by  the  person  who  was  once  the  owner  of  the  slaves,  and  the 
debtor  of  both  of  them,  should  he  think  proper  to  appoint  an 
arbitrator. 

It  is  objected  to  the  fifth  count,  that  it  does  not  aver  that  the 
value  of  the  slaves  had  been  ascertained  by  an  arbitration  as 
contemplated  by  the  agreement :  Further,  that  it  is  not  avcred 
that  the  excess  of  value  above  forty-six  hundred  and  forty-six 
dollars  and  thirteen  cents,  was  sufficient  to  pay  off  the  note, 
the  amount  of  which  is  now  sough*,  to  be  recovered.  The 
count  contains  precisely  such  an  averment  as  the  second  ob- 
jection supposes  to  be  wanting,  consequently  the  point  made 
does  not  arise.  Conceding  that  it  was  indispensable  to  the 
plaintiff's  right  to  recover  in  an  action  upon  the  agreement,  that 
the  value  of  the  slaves  should  have  been  adjusted  in  the  man- 
ner it  provides,  and  still  the  plaintiff  might  excuse  a  failure  to 
give  notice  of  non-payment,  by  showing  that  the  intestate  was 
sufficiently  indemnified,  though  the  arbitrators  had  not  acted 
in  the  matter.  This  proposition  is  perfectly  clear,  if  we  will 
only  bear  in  mind  that  the  maker  of  the  note  is  not  seeking  to 
enforce  the  agreement,  but  the  plaintiff,  an  endorsee  of  the  in- 
testate, who  was  a  prior  endorser,  no  party  to  the  agreement, 
and  consequently  not  authorised  to  move  in  settling  the  value 
of  the  slaves,  offers  other  evidence  to  the  point,  by  way  of  ex- 
cuse for  not  performing  what  would  otherwise  be  a  legal 
duty. 

2.  The  next  question  we  propose  to  consider  is,  whether 
the  endorsement  of  a  negotiable  promissory  note  gives  to  the 
endorsee  such  a  claim  against  the  endorser  as  must  be  pre- 
sented to  the  administrator  of  the  latter  within  eighteen  months 
after  the  grant  of  administration,  although  the  endorser  or  his 
administrator  have  not  been  made  absolutely  liable  by  notice  of 
the  dishonor  of  tlie  paper  ?  In  King  &  Barnes  v.  Mosely,  5 
Ala.  Rep.  610,  it  was  decided  that  the  statute  oi  non-clnxm  be- 
gins to  run  from  the  time  the  dctim  accrues,  which  may  be 
previous  to  the  accrual  of  the  cause  of  action;  as  in  the  case  of 
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a  promissory  note  or  other  evidence  of  debt  running  to  matu- 
rity and  not  due.  This  decision  is  rested  upon  the  terms  of 
the  act,  which  so  far  as  material  to  notice,  requires  that  "  all 
claims  against  the  estates  of  deceased  persons  shall  be  presen- 
ted to  the  executor  or  administrator,  within  eighteen  months 
after  the  same  shall  have  accrued,  or  within  eighteen  months 
after  letters  testamentary,  or  letters  of  administration  shall  have 
been  granted  to  the  executor,  or  administrator,  &c." — Clay's 
Digest  195,  §  17.  It  is  furlher  held,  that  where  a  bocd  in  a 
certain  penaky  was  executed,  with  a  condition  to  make  title 
to  land  upon  the  payment  of  the  purchase  money,  the  statute 
did  not  begin  to  run  until  all  the  money  was  paid ;  for  until 
then,  the  obligor  was  not  in  default,  and  an  action  could  not 
be  maiutained  for  the  penalty  against  him  or  his  personal  re- 
presentatives. So  in  Pinkston  v.  Iluie,  9  Ala.  Rep.  252,  it 
was  determined,  that  upon  a  bond  conditioned  to  make  title  to 
land  in  a -convenient  time  after  a  feme  covert  attained  her  ma- 
jority, the  statute  of  non-claim  begins  to  run  from  the  time  she 
comes  of  full  age,  and  not  fr6m  the  time  that  letters  tiestamenf- 
tary  or  of  administration  upon  the  obligor's  estate  were  gran- 
ted. These  decisions  were  reaffirmed  in  Jones'  ex'rs  v.  Light- 
foot,  10  -Ala.  Rep.  17,  where  it  was  distinctly  conceded,  that 
where  the  liability  to  pay  money  is  contingent  and  may  never 
happen,  there  is  no  such  claim  as  the  act  contemplates;  and  con- 
sequently no  presentation  is  necessary  until  the  event  happens. 
The  liabilty  of  an  endorser  is  contingent,  and  where  the  pa- 
per is  mercantile,  only  becomes  absolute  upon  a  demand  be- 
ing made  of  the  prunary  party,  and  notic-e  given  of  the  dis- 
honor. His  undertaking  is  conditional,  viz,  to  pay  in  the  event 
the  maker  and  drawer  fails,  and  he  is  promptly  advised  of  the 
fact.  Until  these  steps  are  taken  to.  charge  him,  the  holder 
has  no  claim  against  the  endorser  ;  for  until  then,  it  cannot  ap- 
pear that  the  debtor,  whose  punctuality  the.  endorser  has  con- 
ditionally guaranteed,  will  not  comply,  and  if  he  does  not,  that 
the  holder  will  make  the  guarantee  absolute  by  perfonning 
the  condition  upon  which  it  depends.  Su^h  being  the  con- 
tract of  endorsement,  the  cases  cited  are  in  principle  directly 
in  point,  and  conclusively  establish  that  tlie  claim  of  the  plain* 
tiff  against  the  defendants  or  their  intestate  did  Tiot  accrue  pre- 
viousli/  to  the  maturity  vf  the  note;  and  coasequently  the  act 
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cited  did  not  begin  to  run  until  that  time.     See  also  Neil  v. 
Cunningham,  2  Porter's  Rep.  173. 

It  is  argued  for  the  defendants  that  if  their  intestate  was  in- 
demnified, so  as  to  dispense  with  notice  of  non-payment,  that 
then  his  undertaking  was  absolute,  and  the  statute  began  to 
run  from  the  grant  of  administration.  The  indemnity  was 
the  result  of  an  agreement  between  the  intestate  and  the  ma- 
ker of  the  note,  of  which,  from  any  thing  appearing  to  the  con- 
trary, the  plaintiff  had  no  knowledge ;  and  whatever  may  have 
been  its  effect,  if  he  had  been  informed  of  it,  yet  being  ignor- 
ant, it  could  not  prejudice  his  rights,  or  deprive  him  of  a  rem- 
dy  to  which  he  would  otherwise  have  been  entitled.  This 
proposition  we  think  is  sufficiently  illustrated  by  its  statement. 
But  is  does  not  by  any  means  follow,  that  because  the  con- 
tract of  the  intestate  with  the  plaintiff  was  conditional,  and  the 
liability  it  imposed  corUingent,  the  endorsee  shall  not  be  per- 
mitted to  show,  that  in  consequence  of  an  arrangment  between 
the  former  and  the  maker  of  the  note,  the  intestate  had  waived 
Ris  right  as  an  endorser  to  insist  upon  a  notice,  and  was  lia- 
ble at  all  events.  The  two  questions  are  disconnected  with 
each  other,  and  the  fact  that  the  agreement  and  endorsement 
evidence  a  contract  between  different  parties,  and  the  plaintift' 
was  ignorant  of  the  former,  cannot  prevent  the  plaintiff  from 
claiming  any  benefit  from  it,  though  he  will  not  be  prejudiced 
by  it. 

We  think  Deshler  was  not  disqualified  by  interest  from 
proving  that  the  property  received  by  the  defendant's  intestate 
was  an  adequate  indemnity.  A  verdict  for  or  against  either 
party  would  not  in  any  manner  affect  the  question  of  his  lia- 
biKty  as  the  maker  of  the  note.  If  the  plaintiff  was  unsucces- 
ful,  or  if  his  judgment  against  the  defendants  remained  unsat- 
isfied, he  might  prosecute  his  suit  against  the  witness,  and  the 
record  in  the  present  case  would  conclude  nothing  in  that  ac- 
tion— in  fact  it  is  difficult  to  conceive  how  it  could  be  used 
for  either  party.  The  witness  would  not  be  liable  to  the 
plaintiff  for  the  costs,  if  he  failed,  or  chargeable  to  him  other- 
wise, to  a  greater  extent  than  he  would  be  to  the  defendants 
should  a  recovery  be  had  against  them  on  their  intestate's  en- 
dorsement. The  measure  of  the  liability  in  each  case,  would 
be  indicated  by  the  face  of  the  note.     As  to  the  mode  in  which 
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the  witness  might  satisfy  the  one  party  or  the  other,  this  could 
not  affect  his  competency.  The  plaintiff  would  be  entitled  to 
the  money,  while  the  witness  might  discharge  the  demand  of 
the  plaintiffs  by  appropriating  the  "  overplus  value  of  the  slaves" 
(as  it  is  designated.)  This  would  be  considered  as  moneys' 
worth,  and  at  most  the  effect  resulting  from  the  different 
modes  of  satisfying  the  witness's  liability  would  go  only  to 
his  credit. 

No  reason  is  perceivable  why  the  agreement  between  the 
witness  and  the  intestate  should  render  inapplicable  the  prin- 
ciple which  recognises  the  competency  of  the  maker  of  a  note 
to  give  evidence  in  a  suit  against  an  ^'udorser.  3  Phil.  Ev. 
C.  &;  H's  notes,  1545,  et  seq.\  Stewart  v.  Conner,  9  Ala.  Rep. 
803.  The  right  of  the  witness  to  recover  the  value  of  the 
slaves  beyond  the  amount  of  the  sum  they  were  intended  to 
pay  the  intestate,  was  not  drawn  in  question ;  nor  can  we 
perceive  how  it  could  be  in  the  present  case.  We  repeat  that 
the  inquiry  as  to  their  value  was  made  merely  for  the  purpose 
of  showing  that  the  plaintiff  was  relieved  from  the  obligation 
to  give  notice  of  the  dishorlor  of  the  note. 

What  we  have  said  will  relieve  us  from  the  necessity  of 
doing  more  than  giving  a  passing  notice  to  the  charges  to  the 
jury.  The  second  charge  was  rightly  refused,  or  if  given,  to 
])revent  the  jury  from  being  misled,  the  court  should  have  in- 
formed them  that,  although  the  agreement  per  se  did  not  show 
that  the  intestate  had  funds,  provided  by  Deshler,  to  pay  the 
note  sued  on,  or  amount  to  a  stipulation,  that  "if  Merrill  did 
not  pay  it,"  he  (intestate)  would,  yet  if  the  value  of  the  slaves 
was  sufficient  to  pay  the  $4646  13,  and  the  note  also,  a  mat- 
ter which  they  were  to  determine  from  the  evidence,  then  the 
agreement  would  be  such  an  indemnity  as  would  excuse  the 
failure  to  give  notice  of  non-payment.  The  other  notes  for 
which  the  "  overplus'^  was  chargeable,  were  payable  long  pre- 
vious to  that  upon  the  endorsement  of  which  the  defendants 
are  sued;  and  as  there  is  nothing  said  in  the  record  in  respect 
to  them,  it  may  be  infered  that  they  were  promptly  paid  at 
maturity,  or  they  have  been  since  paid  by  a  party  primarily 
liable.  If  these  inferences  are  unfounded  in  fact,  and  the  in- 
demnity is  insufficient  to  discharge  all  the  notes,  the  defen- 
dant may  make  defence  against  those  still  unpaid ;  but  in  the 
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present  posture  of  the  case,  they  can  have  no  influence.  The 
questions  arising  upon  the  remaining  charges  have  been  al- 
ready considered,  and  our  conclusion  upon  the  entire  case  is, 
that  the  judgment  of  the  County  Court  must  be  affirmed. 


CARLISLE  vs.  HILL. 

1.  Where  the  acceptor  of  a  bill  of  ex';hange,  drawn  for  his  accommoda- 
tion, disposes  of  it  at  a  rate  of  discount  greater  than  the  legal  rate  of 
interest,  the  contract  is  usurious,  and  being  thus  infecled,  the  purchaser 
cannot  be  regarded  as  as  a  bona  fide  holder. 

2.  Where  one,  who  is  not  a  bona  fide  holder,  acquires  a  bill  of  exchange 
from  the  acceptor,  he  takes  it  in  lespect  to  the  other  parties  to  the  bill, 
subject  to  any  defence  which  they  could  set  up  against  the  party  from 
whom  he  received  it. 

3.  Where  the  evidence  is  conflicting,  the  court  commits  no  error  in 
charging  upon  it  hypothetically. 

4.  Where  there  is  some  evidence  in  support  of  the  defence  set  up,  a 
charge,  the  effect  of  which  is.  to  withdraw  the  evidi^nce  from  the  con- 
sideration of  the  jury  and  to  determine  that  it  does  not  sustain  the  de- 
fence, is  propel  ly  refused. 

5.  A  charge,  based  on  a  hypothetical  state  of  facts,  directly  opposed  to 
tiie  evidence,  should  not  be  given. 

6.  Waiver  of  notice  of  non-payment  by  the  drawer  of  a  bill  cannot  be  im- 
plied from  his  receiving  of  the  acceptor,  after  he  hafs  been  discharged 
for  want  of  notice,  ample  indemnity  against  his  general  liabilities  for 
him. 

7.  If  ample  indemnity  against  his  liabilitj  on  a  bill  is  received  by  the 
drawer  from  the  acceptor,  notice  of  non-payment  is  not  necessary  to 
bind  him,  but  a  partial  indemnity  is  insufficient  to  excuse  want  of  no- 
tice. 

Error  to  the  Circuit  Court  of  Dallas.  Tried  before  the 
Hon.  Geo.  W.  Stone. 

This  was  an  action  by  the  plaintiff  against  the  defendant  in 
error  as  the  drawer  of  a  bill  of  exchange  for  S5,o00,  drawn 
on  and  accepted  by  William  Bower  &  Co.,  in  favor  of  A.  W. 
Coleman,  and  by  him  endorsed,  payable  at  the  Bank  of  Mobile. 
The  material  facts  disclosed  by  the  bill  of  exceptions  are,  that 
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the  plaintiff  lent  William  Bower  &  Co.  ^4,500,  and  received 
the  bill  of  exchange  in  suit,  dated  on  the  same  day,  and  pay- 
able nine  months  after  date.  It  appears  by  the  proof,  that 
Hill  &  Coleman  were  in  the  habit  from  year  to  year  of  sign- 
ing papers  in  blank  for  the  purpose  of  enabling  William  Bower 
to  renew  a  large  debt  due  by  him  to  the  Life  Insurance  and 
Trust  Co.,  and  some  of  the  testimony  conduced  to  show  that 
they  also  furnished  them  to  enable  William  Bower  &  Co.,  who 
were  factors  and  commission  merchants  in  Mobile,  to  raise 
money  for  the  prosecution  of  their  business,  but  on  this  point 
the  evidence  was  conflicting.  One  of  these  blanks  was  filled 
up  by  Bower  on  the  day  of  the  loan,  before  it  was  shown  to 
the  plaintiff,  and  converted  into  the  bill  of  exchange  now  in 
suit.  It  did  not  appear  that  the  plaintiff  had  any  notice  other 
than  would  be  implied  from  the  above  state  of  facts,  that  the 
bill  had  been  filled  up  by  Bower,  or  that  he  had  used  it  for  a 
purpose  different  from  that  intended  by  the  drawer  and  en- 
dorser, when  they  put  their  signatures  on  it.  The  money  ob- 
tained from  the  plaintiff  was  used  by  Bower  &  Co.  in  their 
general  business  as  factors  and  commisson  merchants,  and  not 
in  the  payment  or  renewal  of  any  debt  for  which  the  defend- 
ant was  bound.  Other  facts  are  noticed  in  the  opinion  of  the 
court.     The  plaintiff  asked  the  court  to  charge  the  jury: 

1st.  That  if  they  beleived  from  the  evidence  that  the  plain- 
tiff obtained  said  bill  of  exchange  from  Bower  &  Co.  without 
notice  of  the  circumstances  under  which  it  was  furnished  to 
said  Bower  &  Co.,  befoFethe  inaturity  of  the  bill  and  for  the 
sum  of  $4,500  actually  paid,  and  without  notice  that  it  had 
been  delivered  in  blank  by  Hill  to  Bower  &;  Co.,  then  the  plain- 
tiff was  a  bona  jkle  holder  and  entitled  to  recover :  which 
charge  the  court  refused  to  give,  but  instructed  the  jury  that  if 
the  said  Bower  Sc  Co.  had  misapplied  it  in  passing  it  to  the 
plaintiff — that  is  to  say,  that  if  Bower  k,  Co.  received  the  bill 
ffom  Hill  to  extend  the  debt  to  the  Life  Insurance  and  Trust 
Co.  on  which  he  was  already  liable,  and  Brown  &  Co.,  in- 
stead of  so  applying  it,  passed  it  to  plaintiff  at  a  greater  dis- 
count than  eight  per  cent,  and  for  a  different  purpose,  then  the 
plaintiff  was  not  a  bona  jkle  holdor  and  could  not  recover. 

2.  That  if  they  believed  from  the  evidence  that  the  plaintiff 
received  the  said  bill  of  exchansre  from  said  Bower  &  Co. 
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without  notice  of  any  of  the  circumstances  attending  its  cre- 
ation and  for  whose  accommodation  made  and  negotiated,  and 
became  the  holder  thereof  before  maturity  and  for  the  sum  of 
$4,500  then  paid,  that  then  under  the  state  of  proof  the  plain- 
tiff was  entitled  to  recover  of  the  defendant  the  amount  so  paid 
by  him  for  said  bill  of  exchange ;  which  charge  was  refused. 

3.  That  if  they  believed  from  the  evidence  that  the  said 
blanks  so  furnished  by  the  defendant  to  Bower  &  Co.  were 
furnished  for  the  purpose  of  renewing  or  extending  others  pre- 
viously filled  and  sold  by  Bower  &  Co.,  and  on  which  defend- 
ant Avas  bound  as  drawer  or  endorser,  or  for  the  purpose  of 
raising  money  to  pay  said  bills  so  sold  and  about  to  mature, 
that  then  the  said  $4,500  so  paid  for  said  bill  was  a  loan  of 
money  or  advance  of  money  to  Hill  the  defendant,  as  well  as 
to  Bower  &  Co.,  and  that  the  said  Hill  was  not  entitled  to  no- 
tice of  protest  to  charge  him  on  said  bill  of  exchange,  and  that 
plaintiff  was  entitled  to  recover :  which  charge  was  also  re- 
fused. 

4.  That  if  Hill  had  received  an  assignment  of  all  Bower  & 
Co.'s  effects  to  indemnify  him  against  his  general  liabilities, 
and  this  bill  formed  a  part  of  such  general  liabilities,  then  Hill 
was  not  entitled  to  notice ;  which  charge  the  court  refused  to 
give,  but  charged  the  jury  that  if,  before  the  maturity  of  this 
bill,  Hill  had  received  an  assignment  of  all  Bower  &  Co.'s 
effects  to  indemnify  him  against  it,  then  that  would  dispense 
with  notice,  but  that  an  indemnity  would  not  have  that  effect 
unless  given  before  the  maturity  of  the  bill,  and  was  also  given 
to  indemnify  against  this  bill,  &;c. 

To  the  severed  refusals  to  charge  as  requested,  and  to  the 
charges  given,  the  plaintiff  excepted,  and  now  assigns  them  as 
error. 

I.  W.  Garrott,  for  plaintiff  in  error : 

1.  The  first  charge  asked  for  should  have  been  given — Isf. 
Because  there  is  no  evidence  lending  to  show  that  the  con- 
tract of  the  plaintiff  was  usurious.  The  bill  was  made,  it  is 
true,  to  raise  money,  but  there  is  nothing  in  the  evidence  to 
establish  the  fact  that  this  money  was  to  be  raised  on  a  usu- 
rious contract.  The  bill  was  offered  in  market  and  was  sold 
to  the  plaintiff.     The  question  of  usury  is  a  question  of  inten* 
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tion,  and  to  make  good  the  defence  of  usury,  it  should  have 
been  shown  that  the  plaintiff  intended  to  receive  usury  by 
evading  the  statute.  This  was  not  done :  he  was  ignorant  of 
the  circumstances  under  which  the  bill  was  made. — Cameron 
et  al.  V.  Nail,  3  Ala.  Rep.  158 ;  Wright  v.  McAlexander,  11  ib. 
236.  2.  If  plaintiff  was  not  guilty  of  usury,  then  he  was  en- 
titled to  recover,  although  the  note  may  have  been  applied  to 
a  different  purpose  to  the  one  intended  by  the  defendant. — 
Saltmarsh  v.  Julhill,  13  Ala.  Rep.  390,  404.  3.  The  charge 
ought  to  have  been  given,  because  there  was  evidence  tending 
to  show  that  the  blank  out  of  which  this  bill  was  made  Ava3 
given  with  others  to  Bower  &  Co.  to  raise  money  to  carry  on 
the  commission  business  generally ;  and  although  there  was  a 
conflict  of  proof  on  this  point,  the  court  ought  to  have  left  the 
jury  to  weigh  the  evidence  and  to  determine  whether  or  not 
the  bill  was  misapplied  by  Bower  &  Co.  This,  however,  the 
court  refused,  by  refusing  this  charge ;  and  this  refusal  and  the 
charge  given  immediately  afterwards  took  this  question  of 
fact  entirely  from  the  jury. 

2.  The  charge  first  given  Avas  erroneous,  for  the  reason  al- 
ready given,  to-wit,  that  the  plaintiff  bought  the  bill,  having 
no  notice  of  the  circumstances  under  which  it  was  made,  and 
not  being  a  party  to  any  usurious  contract  (for  there  was  no 
proof  that  there  was  any  such  betAveen  any  of  the  parties.)  He 
was  therefore  an  innocent  holder  of  the  bill,  and  entitled  to  re- 
cover.    Cameron  et  al.  v.  Nail,  3  Ala.  Rep.  158. 

3.  The  second  charge  asked  for  ought  to  have  been  given, 
for  the  reasons  already  stated,  and  this  additional  reason :  There 
was  proof  tending  to  show  that  the  defendant  furnished  Bower 
&  Co.  with  this  and  other  blanks  to  be  used  in  their  general 
business  as  commission  merchants ;  and  though  there  was  a 
conflict  of  proof  on  this  point,  the  court  should  have  left  the 
jury  to  determine,  as  before  stated,  whether  or  not  this  bill 
was  misapplied  ;  because,  if  it  was  not  applied  to  a  purpose 
different  from  that  intended  by  the  drawer,  then  clearly  the 
plaintiff  was  entitled  to  recover  the  ^4,500  which  he  had  paid 
for  this  bill,  although  the  conlraci  under  whidi  lie  paid  it  may 
have  been  usurious — Saltmarsh  v.  Juthill,  supra]  otherwise  the 
law  would  suffer  defendant  to  inflict  a  fraud  upon  plaintiff. — 
Chitty  on  Bills,  9  Am.  Ed.  335;  Story  on  Bills,  191,  253. 
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4.  The  third  charge  asked  for  was  also  proper.  If  the  de- 
fendant gave  the  blanks  to  Bower  &  Co.  for  the  purpose  of 
raising  money  to  pay  or  extend  the  Life  Insurance  and  Trust 
Co.  debt,  and  Bower  &  Co.  used  them  to  raise  money,  and  the 
plaintiff' paid  the  money  thereon  without  notice  of  the  particu- 
lar purpose  for  which  the  blanks  were  given,  then  Bower  & 
Co.  were  the  agents  for  defendant  in  negotiating  the  bill,  and 
he  is  bound  by  their  acts,  and  the  plaintiff  would  be  entitled 
to  recover  the  sum  actually  paid  by  him  on  the  bill  as  money 
loaned  to  defendant ;  and  as  the  bill  was  given  solely  for  this 
purpose,  and  defendant  had  no  funds  in  the  hands  of  Bower 
&  Co.  out  of  which  the  bill  was  to  be  paid,  the  defendant  was 
not  entitled  to  notice  of  protest — he  was  not  and  could  not  be 
injured  for  want  of  a  notice.  "Story  on  Bills,  §  275;  ib.  §  313, 
a. ;  Chitly  on  Bills,  9  Am.  Ed.  468. 

5.  The  last  charge  asked  for  was  proper,  and  the  court  should 
have  given  it  in  the  words  in  which  it  was  asked,  (Hinton  v. 
Nelms,  13  Ala.  Rep.  226 ;)  and  although  the  court  may  have 
subsequently  given  in  substance-  the  charge  asked  for,  that  is 
not  sufficient — ^ee  same  case. 

If  defendant  had  received  as  an  indemnity  against  all  his 
liabilities  for  Bower  &  Co.  an  as.^ignment  of  their  effects,  and 
this  bill  was  a  part  of  such  liabilities,  then  he  had  no  right  to 
expect  or  demand  notice  of  the  dishonor  of  the  bill,  because 
he  was  already  indemnified,  (Story  on  Bills  of  Ex.  §  316 ;)  and 
the  court  should  have  permitted  this  question  of  fact  to  go  to 
the  jury.  But  the  court  most  effectually  deprived  the  jury  of 
the  right  to  determine  this  question,  by  refusing  the  charge 
asked  for. 

The  court  also  erred  in  the  charge  given  immediately  after- 
wards. That  charge  in  effect  states  the  law  to  be  this — that 
an  accommodation  drawer  or  endorser  cannot  be  so  indemni- 
fied against  his  general  liabilities  as  to  excuse  notice;  but  that 
the  only  indemnity  which  will  excuse  want  of  notice  is  an 
indemnity  against  a  particular  bill  or  particular  bills.  This  is 
clearly  not  the  law.  This  is  a  question  of  agreement  between 
the  parties  who  made  this  bill.  They  or  any  of  them  had  a 
right  to  make  any  arrangement  they  might  choose  as  to  their 
liability  thereon,  and  by  that  arrangement  to  waive  notice,  ei- 
ther generally  or  specially;  and  if  defendant  did  receive  in- 
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demnity  against  his  general  liabilities,  and  this  bill  was  among 
those  liabilities,  he  had  a  right  so  to  do,  just  as  much  as  he 
had  a  right  to  take  indemnity  against  any  particular  bill  or 
bills,  (Story  on  Bills,  §  320 ;)  and  it  being  a  question  of  fact, 
the  court  should  have  left  the  jury  to  determine  it,  and  not 
have  decided  it  as  a  question  of  law. 

Lapsley  &  Evans  and  Saffolu  &  Bolling,  for  defendant 
in  error; 

1.  The  first  charge  prayed  for  by  the  plaintiff  was  properly 
refused.  The  principle  assumed  in  the  charge  asked  for  is  in 
direct  opposition  to  the  law,  as  detennined  by  this  court  in 
Saltmarsh  v.  Tuthill,  13  Ala.  The  charge  given  is  free  from 
error,  and  is  fully  sustained  by  the  case  of  Saltmarsh  v.  Tuthill, 
supra. 

2.  The  second  charge  requested  by  the  plaintiff,  when  taken 
in  connection  with  the  proofs  to  which  it  refers,  is  but  a  re- 
iteration of  the  first. 

3.  The  third  charge  prayed  for  is  abstract,  but  if  otherwise, 
the  charge  could  not  appropriately  have  been  given.  The 
statement  of  the  evidence,  given  in  the  bill  of  exceptions,  in 
connection  wi*h  this  charge  as  asked  for,  shews  that  there  was 
not  a  particle  of  evidence  to  rest  it  upon.  The  action  is  on  the 
bill;  Hill,  if  liable  at  all,  is  liable  on  the  bill.  The  mere  fact 
(if  there  had  been  any  proof  to  authorise  such  an  inference) 
that  the  money  was  to  be  paid  on  some  indebtedness  of  Bower, 
on  which  Hill  was  already  liable,  does  not  make  Hill  the 
debtor  of  Carlisle,  nor  di^spense  with  the  necessity  of  notice  to 
Hill.  The  uhimate  destination  of  the  money  cannot  affect  the 
legal  rights  of  the  parties,  or  change  the  character  of  the  trans- 
action. 

4.  The  last  charge  asked  for,  as  respects  the  supposed  in- 
demnity, was  properly  refused.  Applied  to  the  facts  as  stated 
on  the  record,  there  was  certainly  no  pretence  for  such  a  charge. 
Hill  had  received  no  indemnity  against  the  bill.  The  charge 
asked  for  assumes  that  if  Hill  had  received  an  assignment  of 
effects  of  Bower,  to  indemnify  him  against  his  general  liabili- 
ties, whether  productive  or  not,  that  this  Avould  excuse  the  want 
of  notice — a  proposition  which  certainly  cannot  be  supported. 

5.  That  the  bill  was  in  the  hands  of  the  acceptor,  is  notice 
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to  the  holder  that  it  is  but  aecommodalion  paper.  Wallace  v. 
Br.  Bank  at  Mobile,  1  Ala.  565 ;  Sahmarsh  v.  P.  &  M.  Bank, 
14  Ala.  668.  The  holder  becomes  possessed  of  the  bill,  by- 
violation  of  a  public  statute,  and  so  he  is  precluded  from  the 
protection  accorded  to  a  bona  fide  holder.  He  takes  the  bill, 
chargeable  with  notice  of  every  infirmity  in  the  bill.  Saltmarsh 
V.  Tuthill,  and  Saltmarsh  v.  P.  &  M.  Bank,  supra. 

The  transaction  between  Bower  &  Co.  and  Carlisle,  the 
holder,  was  a  loan  of  money,  and  not  a  sale  of  the  bill,  and  if 
more  than  the  rate  of  8  per  centum  per  annum  was  reserved, 
it  was  usurious.  See  Saltmarsh  v.  Tuthill,  and  Saltmarsh  v. 
P.  &  M.  Bank,  si/jom;  Powell  v.  Waters,  17  Johns.  179 ;  Munn 
V.  Com.  Co.  13  Johns.  55. 

CHILTON,  J. — This  was  an  action  of  assumpsit  by  the 
plaintiff  in  error  against  the  defendant  as  the  drawer  of  a  bill 
of  exchange,  for  the  sum  of  five  thousand  five  hundred  dol- 
lars, drawn  on  William  Bower  &  Co.  and  by  them  accepted, 
payable  to  A»  W.  Coleman  or  order,  at  the  Bank  of  Mobile, 
and  by  him  endorsed  to  the  plaintiff.  Many  special  pleas 
were  interposed  by  the  defendant,  avering  among  other  things 
fraud  in  the  execution  of  the  bill — want  of  consideration,  usu- 
ry, &c.,  but  as  no  question  arises  upon  the  pleadings,  it  will  be 
unnecessary  to  state  them  more  particularly. 

The  points  for  our  revision  arise  out  of  a  bill  of  exceptions 
which  was  sealed  by  the  presiding  judge.  It  appears  that  the 
plaintiff  loaned  to  W.  Bower  &  Co.  the  sum  of  ^4500  cash, 
and  on  the  day  it  bears  date  received  from  them  the  bill  in  suit 
for  ^500,  having  nine  months  to  run.  It  was  shown  that  this 
bill  was  with  several  others  signed  in  blank  by  Hill  &  Coleman, 
and  that  they  were  in  the  habit  from  year  to  year,  of  signing 
papers  in  blank,  for  the  purpose  of  enabling  William  Bower, 
and  William  Bower  &  Co.  to  renew  a  large  debt  due  Irom 
Bower  to  the  Life  Insurance  &  Trust  Company,  on  which 
Hill  was  bound  as  surety  for  Bower,  and  also  to  enable  them 
to  raise  money  for  the  prosecution  of  their  business,  said 
Bower  &  Co.  carrying  on  the  business  of  Factors  &c  Commis- 
sion Merchants  in  the  city  of  Mobile.  The  bill  in  suit  was 
filled  up  by  Bower,  beiore  it  was  shown  to  the  plaintiff,  and 
the  latter  had  no  notice  of  the  manner  in  which  the  bill  had 
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been  drawn  and  filled  up,  or  the  purpose  for  which  it  was 
executed,  save  such  as  the  law  may  imply  from  the  above  facts. 

The  plaintiff  asked  the  court  to  charge  the  jury,  that  if  they 
believed  from  the  evidence,  that  the  said  plaintiff  obtained  said 
bill  of  exchange  from  said  Bower  &  Co.  without  notice  of  the 
circumstances  under  which  the  same  wets  furnished  to  them, 
before  the  maturity  of  said  bill,  and  for  the  sum  of  four  thou- 
sand five  hundred  dollars  actually  paid,  and  without  notice 
that  it  was  in  blank  when  handed  by  Hill  to  Bower  &  Co. 
then  the  plaintiff  was  a  bona  fide  holder,  and  entitled  to  re- 
cover. This  charge,  the  court  refused,  and  charged  in  lieu 
thereof,  that  if  the  firm  of  Bower  &  Co.  misapplied  the  bill  in 
passing  it  to  the  plaintiff — that  is  to  say,  if  Bower  &  Co.  re- 
ceived the  bill  from  the  defendant  to  extend  the  debt  in  the 
Life  Insurance  &  Trust  Company,  on  which  he  was  already 
liable,  and  Bower  &  Co.  instead  of  so  applying  it,  passed  it 
to  the  plaintiff  at  a  greater  discount  than  eight  per  cent,  and 
for  a  different  purpose,  then  the  plaintiff  was  not  a  bona  fide 
holder,  and  could  not  recover  against  Hill. 

Before  proceeding  to  state  the  other  charges,  let  us  exam- 
ine the  correctness  of  the  charge  refused  and  that  above  stated, 
as  given.  We  think  the  proof  most  satisfactorily  shows  that 
the  contract,  by  which  Bower  &  Co.  parted  with  this  bill  to 
the  plaintiff,  was  usurious.  In  the  hands  of  Bower  the  bill 
was  no  more  thau  waste  paper,  as  it  was  in  blank  and  en- 
dorsed for  his  accommodation,  and  until  put  in  circulation,  or 
negotiated  by  him,  had  no  vitality.  This  being  the  case,  the 
law  is  well  settled,  that  if  the  bill  is  sold  at  a  rate  of  discount 
greater  than  the  legal  rate  of  interest,  the  contract  is  usurious. 
Were  the  law  not  so,  the  facilities  afforded  for  avoiding  tlu^ 
statute  of  usury  would  render  it  a  dead  letter  upon  the  statole 
books.  See  Metcalfe  v.  Watkins,  1  Porter's  Rep.  57-91; 
Munn  v.  Commission  Co.  15  Johns.  Rep.  56 ;  Powell  v.  Wal- 
ters, 17  ib.  179 ;  Saltmarsh  v.  Plant.  &  Mer.  Bank,  14  Ala. 
Rep.  668,  680,  and  other  authorities  cited.  In  the  case  last 
cited,  which  is  very  analogous  in  ite  facts  to  the  case  at  bar  in 
respect  to  the  question  of  usury,  we  held,  that  Bower  &  Co. 
being  the  holders  of  the  bill  was  evidence  to  charge  the  endor- 
see contracting  with  said  firm,  with  notice  that  it  was  drawn 
by  Hill  and  endorsed  by  Coleman  for  the  accommodation  of 
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the  acceptor,  who  by  its  negotiation  gave  it  vitality.  The 
plaintiff  having  advanced  $4500  in  money  in  consideration  of 
the  bill  transfered  to  him  by  the  acceptors,  being  for  $5500 
and  having  nine  months  to  run,  and  thus  agreeing  to  receive 
one  thousand  dollars,  instead  of  t$270,  the  lawful  interest, 
must  be  regarded  as  a  usurious  holder,  and  being  affected  by 
usury,  cannot  be  considered  a  bana  fide  holder.  This  was 
expressly  decided  by  this  court  in  another  of  this  class  of  cases 
not  very  unlike  the  present.  See  Sallraash  v.  Tuthill,  13  Ala. 
Rep.  390—410.  The  principle  settled  in  the  two  cases  last  re- 
fered  to  is  decisive  to  show,  that  the  court  did  not  err  in  re- 
fusing the  first  charge  asked  by  the  plaintiff,  or  in  giving  the 
charge  in  lieu  thereof;  not  being  a  bona  fide  holder  in  the 
usual  course  of  trade,  the  defendant  could  set  up  any  defence 
which  would  have  availed  hira  as  between  the  original  par- 
ties, to  defeat  the  plaintiff's  action,  and  as  there  was  some  evi- 
dence to  show  that  the  bill  had  been  misapplied  by  Bower 
&  Co.  and  used  for  a  purpose  different  from  that  designed  by 
the  drawer  when  he  signed  it,  it  was  perfectly  correct  in  the 
court,  to  charge  hypothelically,  that  if  the  jury  believed  the  bill , 
had  been  so  misapplied,  and  they  should  find  the  contract  usu- 
rious, the  plaintiff  was  not  entitled  to  recover.  The  charge  of 
the  court  did  not,  as  the  counsel  supposes,  exclude  from  the 
jury  the  investigation  of  the  fact  whether  the  bill  was  misap- 
plied, but  the  jury  were  to  determine  the  fact  in  the  affirmative 
before  the  charge  could  affect  the  result  of  the  case.  Where 
the  evidence  as  to  the  > existence  of  a,  fact  is  conflicting,  the 
court  may  hypothelically  state  the  feet  as  existing,  and  predi- 
cate liis  charge  upon  it.  If  the  charge  thus  given  is  supposed 
to  influence  the  mind  of  the  jury  in  determining  ujx)n  the  fact, 
the  opposite  party  should  pray  the  court  to  state  the  law  as 
applicable  to  the  converse  of  the  facts  supposed. 

We  have  already  said  that  the  plaintiff,  having  acquired  the 
bill  by  a  usurious  contract  from  the  acceptors,  must  Le  charged 
with  notice  that  the  defendant  drew  it  for  the  accommodaticti 
of  the  acceptors,  and  that  if  the  bill  was  used  for  a  purpose 
other  than  that  for  which  it  was  drawn,  it  could  not  be  recov- 
ered. It  follows  as  a  corollary,  that  the  second  charge  prayed 
for  by  the  plaintiff  was  properly  refused;  for  it  assumes,  irre- 
spective of  the  question,  whether  or  not  the  bill  was  misapplied, 
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that  the  plainlifF,  if  he  had  on  notice  of  the  manner  in  which 
it  was  drawn,  &c.,  was  under  the  state  of  the  proof,  entitled  to 
recover  the  ^4500  advanced  by  him  for  the  bill.  The  usury 
lei  in  the  defence  of  misapplication,  (Saltmash  v.  Tuthill,  sw/).) 
and  the  evidence  conflicted  as  to  the  fact  upon  which  the  de- 
fence rested.  It  would  therefore  have  been  improper  in  the 
court  to  have  decided  that  the  proof  did  not  sustain  the  de- 
fence, which  is  the  effect  of  the  charge.  Philips  v.  McGrew, 
13  Ala.  Rep.  255;  Nabors  v.  Camp,  14  Ala.  Rep.  460. 

The  third  charge  which  was  prayed  for  by  the  plaintiff  be- 
low, is  clearly  abstract,  as  there  was  no  proof  (as  the  bill  of 
exceptions  distinctly  avers,)  that  the  money  was  advanced  to 
be  used  in  the  payment  of  any  debt  for  whiclj  Hill  was  bound, 
or  that  it  was  so  used.  On  the  contrary,  the  only  witness 
who  testified  on  the  subject,  (and  that  witness  was  Bower 
himself)  swore  that  he  obtained  the  money  to  use  in  his  gen- 
eral business  as  commission  merchant,  and  that  it  was  so  us- 
ed. The  court  should  not  charge  the  jury  in  the  absence  of 
all  proof  upon  which  to  predicate  such  charge,  much  less 
should  it  be  required  to  charge  upon  a  hypothetical  state  of 
facts  directly  opposed  to  all  the  proof.  The  last  charge  pray- 
ed for  by  the  plaintiff,  assens  the  general  proposition,  that  if  an 
accommodation  drawer  receives  from  the  acceptor  of  the  bill 
an  assignment  of  all  the  acceptor's  effects  to  indemnify  him 
against  his  general  liabiUties,  although  such  liabilities  exclu- 
sive of  the  bill  sued  on,  may  amount  to  a  sum  greatly  beyond 
the  extent  of  the  indemnity,  still  the  drawer  is  not  entitled  to 
notice  of  non-payment,  and  this  irrespective  of  the  time  when 
the  assignment  was  made.  The  charge  under  the  state  of 
iacts  as  shown  in  the  bill  of  exceptions  would  have  been  well 
calculated  to  mislead  the  jury,  as  the  evidence  was  that  no 
indemnity  had  been  afforded  the  defendant  until  after  the  ma- 
mrity  of  this  bill,  and  then  was  given  to  provide  against  the 
liability  of  the  defendant  generally,  he  being  liable  for  the  ac- 
ceptori  for  the  amount  of  some  ^70,000  aside  from  this  bill.  It 
is  not  denied  but  that  the  defendant  was  entitled  to  notice,  unless 
this  indemnity  excuses  it.  The  accommodation  drawer  for 
the  benefit  of  the  acceptor  is  entitled  to  notice,  even  though  he 
knew  the  acceptor  was  insolvent  when  the  bill  was  drawn. 
Story  on  Bills,  §  375,  311,  312, 314, 316, 369, 370.    The  same 
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author  futher  says,  in  section  376,  "  the  fact  that  the  acceptor 
has  told  the  drawer  before  the  maturity  of  the  bill,  that  he  could 
not  take  it  up,  and  the  drawer  must,  and  that  the  acceptor  has 
given  money  to  the  drawer  for  that  purpose,  will  not  excuse 
the  Avant  of  due  presentment ;  nor  that  the  drawer,  in  appre- 
hension of  the  dishonor  of  the  bill,  has  lodged  other  money  of 
the  acceptor  in  the  hands  of  the  endorser,  upon  an  undertaking 
by  the  endorser  to  return  it,  if  he  should  be  exonerated  from 
the  payment  of  the  bill."  Cleage  v.  Cotton,  B.  &  P.  239. — 
The  rule  requires  that  the  drawer  must  cither  expressly  or 
impliedly  consent  to  waive  the  notice  required  by  law  to  hold 
him  liable.  This  could  never  be  implied  from  his  receiving 
indemnity  from  the  acceptors,  even  though  it  should  be  ample, 
against  his  general  liabilities,  after  he  had  been  discharged  for 
want  of  notice ;  for  the  bill  in  such  case  created  no  liability 
and  consequently  would  not  be  provided  for  by  the  indemnity. 
But  the  authorities  above  refered  to  are  conclusive  to  show 
that  under  the  proof  in  this  cause,  there  can  be  no  doubt  of 
the  right  of  Hill  to  be  notified  in  due  time  of  the  non-payment 
of  the  bill,  and  as  the  only  indemnity  which  Hill  received  of 
any  value,  was  a  negro  woman  slave,  who  was  turned  over 
to  him  by  Bower  &  Co.,  after  the  bill  matured,  it  follows  that 
the  charge  asked,  taken  in  connection  with  the  proof  upon 
which  it  was  predicated,  was  erroneous  and  calculated  to 
mislead  the  jury.  If  a  surety,  or  endorser,  or  accommodation 
drawer,  receive  ample  indemnity  against  a  liabilty  which  they 
have  incured,  in  such  case  notice  is  not  required,  or  in  case  of 
a  surety,  he  is  not  discharged  by  delay  being  given  by  the 
creditor  to  ihe  principal  debtor. — 4  Ala.  Rep.  223-4.  In  such 
case,  says  Judge  Story,  he  cannot  complain  of  any  loss  or 
injury  for  want  of  notice,  since  he  has  funds  in  his  hands  to 
meet  the  payment.  Story  on  Bills,  316,  and  authorities  in  n.  2. 
But  partial  payment  or  indemnity  will  not  dispense  with  notice. 

Construing  the  charges  refused  and  those  given  as  applica- 
ble to  the  facts  of  the  case,  we  think  there  can  exist  no  doubt 
of  the  correctness  of  the  decision  of  the  primary  court  in  re- 
fusing the  charges  prayed  for,  and  that  the  charges  given,  es- 
pecially the  last  one,  is  as  favorable  to  the  plaintiff',  and  perhaps 
more  so,  than  the  law  will  warrant.  Let  the  judgm't  be  affirmed. 

Dargan,  J.,  not  sitting. 
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EXPARTE  JEWETT. 

1.  Where  it  is  manifestly  for  the  interest  of  an  infant,  a  Court  of  Chan- 
cery will  authorise  a  sale  of  its  real  estate;  but  before  it  will  do  so,  the 
facts  which  render  the  sale  necessary  must  be  alleged  and  proven,  that 
the  Chancellor  may  cleirly  see  that  the  interest  of  the  infant  will  be 
thereby  promoted. 

2.  The  removal  of  the  trustee  and  infant  beyond  the  limits  of  the  State 
is  not  in  itself  sufficient  to  induce  a  Court  of  Chancery  to  order  a 
sale  of  the  real  estate  of  the  infant. 

Error  to  the  Chancery  Court  of  Mobile.    Before  the  Hon. 
Joseph  W.  Lesesne,  chancellor.  .      » .; 

LocKWOOD,  for  plaintiff. 

D  ARGAN,  J. — The  plaintiff  filed  his  petition  in  the  Chan- 
eery  Court  of  Mobile,  aMeging  that  Hezekiah  Gates  in.  the  year 
1841  conveyed  to  him  a  lot  of  land  in  the  city  of  Mobile,  for 
the  sole  use  and  benefit  of  Adele  Gates,  the  wife  of  the  grantor, 
and  their  children,  but  that  the  deed  contains  no  power  of  sale. 
That  Mary  Gates  and  Ada  Gates,  who  are  infants,  are  the 
only  children  of  Adele  and  Hezekiah  Gates.  It  is  also  alleg- 
ed that  since  the  making  of  the  deed,  Hezekiah  Gates,  his 
wife  and  children,  have  removed  to  the  state  of  Iowa,  where 
they  intend  permanently  to  reside,  and  the  petitioner  to  the 
State  of  Ohio,  in  consequence  of  which  it  has  become  diffi- 
cult to  attend  to  the  property ;  and  that  owing  to  this  change 
of  circumstances,  it  is  greatly  to  the  interest  of  the  beneficia- 
ries, that  the  property  should  be  sold  and  the  proceeds  con- 
verted into  other  property,  to  be  appropriated  in  like  manner 
to  their  use ;  and  the  petition  concludes  with  a  prayer  for  a 
decree,  authorising  the  petitioner  to  sell  the  property,  and  that 
the  proceeds  be  received  either  by  him  or  by  Hezekiah  Gates 
and  his  wife.  The  deed  refered  to  is  attached  as  an  exhibit, 
and  affidavits  in  support  of  the  petition  were  also  submitted 
with  the  written  consent  of  Mrs.  Gate.s,  that  the  land  should 
be  sold.  In  this  condition  the  cause  was  submitted  to  the 
chancellor  for  a  decree,  bul  he  ordered  the  infant  children  to 
be  made  parties  to  the  proceeding.  The  petition  was  not 
31 
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amended,  but  publication  was  made  requiring  the  infants  to 
appear  and  contest  the  allegations  of  the  petition  and  guar- 
dians ad  litem  were,  appointed  for  them,  who  answered  deny- 
ing the  allegations  of  the  petition.  In  this  condition  the 
cause  was  again  submitted  for  a  decree,  and  was  dismissed 
by  the  chancellor. 

The  only  necessity  for  resorting  to  a  court  of  equity  for  au- 
thority to  sell  grows  out  of  the  interest  of  the  infants  in  the 
land,  for  it  is  very  certain  that  the  deed  of  the  trustee  and  IVIrs. 
Gates  would  be  as  effectual  to  pass  her  interest,  without  a 
decree,  as  with  one  authorising  the  sale.  We  will  therefore 
examine  whether  a  court  of  equity,  under  the  allegations  and 
proof,  ought  to  decree  a  sale  as  against  the  infants.  We  have 
no  statute  in  this  State,  that  has  any  influence  on  the  question, 
and  we  must  therefore  be  governed  by  the  general  rules  ap- 
plicable to  courts  of  equity.  It  is  said,  that  under  peculiar 
circumstances,  when  it  is  manifestly  for  the  interest  of  the  in- 
fant, guardians  may  change  the  nature  of  their  estate  from 
personalty  to  realty,  or  from  realty  to  personaUy — 2  Story's 
Equity,  (4th  edit.)  §  1355 ;  and  in  the  matter  of  Salisbury,  a 
lunatic,  3  Johns.  Ch.  Rep.  347,  Chancellor  Kent  said  that  a 
change  of  property  from  personal  to  real,  or  from  real  to  per- 
sonal, may  be  authorised,  when  it  is  manifestly  for  the  inter- 
est of  the  infant  that  it  should  be  done.  Yet  I  confess  I  have 
not  been  able  to  find  a  case  in  any  of  the  English  books,  where 
a  sale  of  real  estate  of  an  infant  has  been  ordered  on  the 
ground  alone  that  it  would  be  for  the  interest  of  the  infant,  un- 
less connected  with  the  further  reason  of  paying  debts,  or  pro- 
viding a  maintenance  for  the  infant.  In  this  country,  how- 
ever, where  the  value  of  real  estate  is  not  fixed  and  stable,  but 
vacillates  as  much  or  more  than  the  value  of  personal  pro*' 
perty,  it  would  seem  but  reasonable,  that  a  court  of  equity 
should  order  a  sale  of  the  real  estate  of  an  infant,  where  it  was 
made  manifestly  to  appear  that  his  interest  demanded  it.  But 
then  the  facts  which  render  the  sale  necessary  should  be  al- 
leged, as  well  as  proved,  that  the  chancellor  may  clearly  see 
that  the  interest  of  the  infant  would  not  be  prejudiced,  bat  on 
the  contrary,  promoted  by  the  sale.  Taking  this  rule  as  my 
guide,  I  can  see  no  error  in  dismissing  the  petition.  The  mere 
fact,  that  the  trustee  and  cestui  que  trusts  had  removed  out  of 
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the  State,  is  not  sufficient  within  itself  to  induce  the  court  to 
order  a  salfe  of  the  real  estate  of  the  infants.  It  is  true  that  the 
petition  contains  the  allegation,  that  it  would  be  greatly  for 
the  interest  of  the  beneficiaries  to  sell  the  land,  but  the  proof 
shows  no  necessity  for  a  sale,  nor  any  specific  reason  for  it, 
except  that  the  parties  have  removed  irom  the  State.  The 
proof  should  go  further  and  show  the  condition  of  the  proper- 
ty, what  it  now  yields,  the  expenses  incident  to  the  manage- 
ment and  keeping  of  it  in  repair,  and  should  also  show,  that 
the  value  of  it  could  be  invested  more  profitably  for  the  bene- 
fit of  the  minors.  Without  such,  or  the  like  proof,  the  court 
could  not  be  enabled  to  say,  whether  the  interest  of  the  infants 
would  be  benefited  or  injured  by  the  sale,  and  unless  the  court 
can  see  that  benefit  will  result  from  the  sale,  a  decree  of  sale 
should  not  be  allowed. 

Whether  a  court  of  equity  would  decree  a  sale  on  a  bill 
filed  by  Mrs.  Gates,  for  the  purpose  of  severing  her  interest 
from  that  of  her  children,  it  is  unnecessary  to  determine.  This 
is  not  the  character  of  the  present  proceedings ;  they  proceed 
alone  on  the  ground  that  the  interest  of  the  beneficiaries  would 
be  promoted  by  a  sale,  and  this  must  be  made  to  appear  by 
proof^  before  a  decree  of  sale  can  be  granted. 

Let  the  decree  be  affirmed. 


MOORE  vs.  THE  STATE. 

1.  Where  points  are  reserved  and  certified  by  the  primary  court  as  novel 
and  difficult,  this  court,  iu  the  absence  of  a  writ  of  error,  cannot  go  be- 
yond tbe  questions  presented  by  the  reference  and  consider  others  not 
embraced  by  it. 

2.  A  person,  whose  business  is  that  of  a  butcher,  but  who  sells  spirituous 
liquors  once  in  a  less  quantity  than  a  quart,  without  first  procuring  li- 
cense to  do  80,  cannot  be  regarded  as  one  engaged  in  the  "  busmess  or 
employment"  of  retailing,  and  is  not  subject  to  the  penalty  prescribed 
by  the  98  th  section  of  the  Revenue  Act  of  the  eth  March  1848. 

8.  Has  the  Criminal  Court 'of  Mobile  jurisdiction  of  an  offence  violative 
of  Hm  dSth  seetiuQ  of  tho  Revenue  Act  of  the  6ih  March  IS-lS  7— ^u. 
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From  the  Criminal  Court  of  Mobile.  Tried  before  the 
Hon.  John  E.  Jones,  Judge. 

Phillips,  for  the  plaintiff: 

1.  The  Criminal  Court  of  Mobile  has  no  jurisdiction  of  the 
offence  charged  in  the  indictment.  The  grant  of  jurisdiction 
in  the  98th  section  of  the  revenue  act  to  the  Circtui  Courts  is 
by  legal  construction  an  exclusion  of  the  Criminal  Court. 

2.  The  question  of  jurisdiction  arises  upon  the  record,  with- 
out plea.  Wyatt  v.  Judge,  7  Porter,  37 ;  Merrill  v.  Jones,  8 
ib.  554;  Bell  v.  Tomb.  R.  R.  Co.  4  Smedes  &  M.  549 ;  L«igh 
V.  Mason,  1  Scam.  249. 

3.  By  the  98th  section  of  the  revenue  law  of  1848,  p.  32,  it  is 
enacted  that  "  every  person  engaged  in,  or  about,  or  intending 
to  engage  in  any  of  the  following  kinds  of  business  or  employ- 
ment^ shall,  &c."  These  words  "  business  and  einployment" 
clearly  indicate  their  own  meaning — they  are  of  like  import 
with  trade  or  profession,  and  denote  the  matter  which  occupies 
the  attention  and  time  of  a  party,  and  from  which  he  expects 
to  derive  compensation.  The  proof  shows  that  the  business 
and  employment  of  defendant  was  that  of  a  butcher,  and  that 
his  wife  kept  a  family  grocery  on  one  of  the  high-ways  lead- 
ing out  of  the  city.  The  revenue  law  surely  did  not  intend  to  sub- 
ject every  one  who  might  be  called  upon  to  sell  a  glass  of 
spirituous  liquor  to  the  necessity  of  taking  out  a  license,  but 
only  those  whose  "  business  and  employmenC^  it  was  to  retail 
spirits.  The  opposite  construction  would  lead  to  absurd  re- 
sults. 

Attorney  General,  contra. 

1.  The  offence  of  selling  spirituous  liquors  in  less  quantities 
than  one  quart  without  license,  is  complete  by  one  single  act, 
and  does  not  require  a  repetition  of  the  offence.  Cameron  v. 
The  State,  15  Ala.  Rep.  383. 

2.  The  Criminal  Court  of  Mobile,  and  the  several  Circuit 
Courts  of  the  State,  have  concurrent  jurisdiction.  Acts  1845 
and  '6.     See  p.  p.  29,  §  4. 

CHILTON,  J. — This  case  comes  before  us  upon  points 
reserved  as  novel  and  difficult  by  the  Criminal  Court  of  Mo- 
bile.   The  counsel  for  the  plaintifi'  in  error  insists  that  the 
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Criminal  Court  has  no  jurisdiction  of  the  matter  of  the  indict- 
ment, and  that  as  consent  cannot  confer  jurisdiction,  the  point 
may  be  raised  for  the  first  lime  in  this  court.  However  cor- 
rect this  may  be,  had  the  case  been  brought  before  us  by  writ 
of  error,  it  is  well  settled  we  cannot  go  beyond  the  questions 
presented  by  the  reference  and  consider  other  points  not  em- 
braced by  it  in  the  absence  of  a  writ  of  error.  The  State  v. 
Shelton,  3  Stew.  Rep.  343;  Holland  v.  The  State,  3  Porter's 
Rep.  292. 

We  briefly  proceed  then  to  consider  the  only  point  presented 
by  the  record ;  which  is,  whether  a  single  act  of  selling  spirit- 
uous liquor  will  constitute  the  offence  charged  in  the  indict- 
ment. The  charge  is  "  that  the  said  Augustus  Moore,  being 
then  and  there  a  person  engaged  in  the  business  of  retailing 
spirituous  liquors,  to  wit,  in  the  county,  &c.  did  then  and  there, 
retail  spirituous  liquors,  to  wit,  rum,  &c.  in  less  quantities  than 
one  quart,  without  first  procuring  a  license  so  to  do,  according 
to  law,"  &c.  The  act  of  6th  March  1848,  entiUed  "  an  act  to 
provide  for  the  assessment  and  collection  of  the  taxes,"  is,  as 
its  caption  imports,  a  revenue  act.  The  98lh  section  declares, 
"  that  each  and  every  person  engaged  in  or  about,  or  intend- 
ing to  engage  in  any  of  the  following  kinds  of  business  or  em- 
ployment, within  the  limits  of  this  State,  shall,  before  he  at- 
temps  to  engage  in  or  transact  any  such  kind  of  business  or 
employment,  procure  from  the  Clerk  of  the  County  Court  of 
the  county  in  which  he  intends  to  do  such  business,  or  follow 
such  employment,  a  license  for  the  same,  which  shall  be  ope- 
rative for  one  year  from  the  date  thereof  &;c."  The  act  then 
proceeds  to  fix  upon  the  price  of  license — that  for  retailing 
in  the  country,  or  in  the  villages,  containing  less  than  five 
hundred  inhabitants,  being  thirty  dollars.  The  proof  shows 
that  the  defendant  below  did  not  follow  the  business  of  retail- 
ing— his  business  was  that  of  a  butcher,  and  without  being 
engaged  in  retailing  as  a  business,  or  intending  so  to  engage, 
90  far  as  the  proof  discloses,  he  had  on  one  occasion  sold  five 
cents  worth  of  ardent  spirits.  We  think  it  is  perfectly  clear 
that  this  does  not  subject  him  to  the  penalty  provided  in  the 
act  above  refered  to,  against  a  person  who  being  engaged  or 
about  to  engage  in  the  business  ice.  retails,  &c.  The  terms 
business  and  employment  as  here  used  are  synonimous,  signi- 


414  ALABAMA. 


Huckabee  v.  Billingsly. 


fying  that  which  occupies  the  lime,  attention  and  labor  of  men 
for  the  purpose  of  a  livelihood  or  profit.  Business,  is  here 
used  in  the  sense  of  a  calling  for  the  purpose  of  a  livelihood. 
The  case  does  not  require  us  to  express  an  opinion,  as  to 
whether  the  parly  may  not  be  indicted  under  the  previous 
law,  notwithstanding  the  revenue  act,  for  a  single  act  of  re- 
tailing without  license,  and  hence  we  give  no  intimation  upon 
this  point.  For  the  error  we  have  noticed,  the  the  judgment 
of  the  Criminal  Court  must  be  .reversed  and  the  cause  reman- 
ded. As  the  case  goes  back,  it  may  be  proper  to  suggest  in 
respect  to  the  jurisdiction  of  the  Criminal  Court,  that  the  act  in 
express  terms  gives  jurisdiction  to  the  Circuit  Court  in  respect  to 
the  penalties  imposed  by  the  S8lh  section,  and  that  while  other 
portions  of  the  act  give  the  Criminal  Court  of  Mobile  juris- 
diction in  respect  to  other  penalties,  this  section  does  not. 
Does  not  this  show  that  the  Criminal  Court  was  not  omitted 
inadvertently  in  this  section  of  the  statute?  The  question  is 
worthy  of  serious  consideration.  See  Acts  of  '47-8,  p.  15  § 
43-44,  p.  32,  §  98. 


HUCKABEE  vs.  BILLINGSLY. 

1.  Where  a  trustee  in  a  deed,  executed  for  the  benefit  of  creditors,  quit- 
claims to  the  grantor  all  his  right,  title  and  interest  in  the  trust  estate, 
the  latter  is  thereby  re-invested  with  the  legal  title,  and  a  subsequent 
f-ale  of  it  by  the  trustee,  under  the  deed,  conveys  no  such  title  to  the 
purchaser  as  will  sustain  an  action  of  trespass  to  try  titles. 

Error  to  the  Circuit  Court  of  Perry.  Tried  before  the  Hon. 
George  Goldthwaite. 

This  was  an  action  of  trespass  to  try  titles  to  certain  lots  in 
the  town  of  Marion,  and  was  instituted  by  the  defendant  against 
the  plaintiff  in  error.  The  plaintiff  on  the  trial  read  in  evi- 
dence a  deed  of  trust  executed  by  John  Huntington  to  Wil- 
liam Howell,  on  the  17lh  September  1840,  to  which  deed  Jas. 
Harrell  was  also  a  parly,  conveying  to  said  William  Howell 
a  number  of  slaves  and  the  lots  in  controversy  to  secure  the 
payment  in  the  first  instance  of  an  indebtedness  by  Hunting- 
ton lo  eaJd  Harrel,  and  in  the  second  place  of  several  notes 
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due  to  the  Branch  Bank  at  Mobile,  on  which  the  plaintiff, 
Thomas  Billingsly  and  one  Walter  A.  Parish  were  endorsers 
or  securities.  He  also  read  a  deed  from  Howell,  the  trustee, 
to  him,  for  said  lots,  dated  the  22d  November  1844,  and  proved, 
in  connection  therewith,  that  said  Huntington  made  default  in 
paying  the  notes  due  to  the  bank,  and  that  the  trustee  after- 
wards, at  the  request  of  said  plaintiff  and  Parish,  advertised 
and  sold  said  lots  in  accordance  with  the  provisions  of  the 
deed  of  trusty  at  which  sale  the  plaintiff  became  the  purchaser. 
The  defendant  offered  to  read  in  evidence  a  quit-claim  deed 
executed  to  said  Huntington  by  the  said  trustee  and  James 
Harrell  on  the  12th  of  March  1841,  for  the  said  lots,  in  consid- 
eration of  the  satisfaction  by  said  Huntington  of  the  debt  of 
said  Harrell  provided  for  in  the  trust  deed ;  also  a  deed  for  the 
lots  from  Huntington  to  one  William  Foster,  made  on  the 
same  day  with  the,  above.  It  appears  from  the  record,  that 
the  purchase  by  Foster  was  founded  on  valuable  considera- 
tion, but  was  made  by  an  agent  with  notice  of  the  deed  of 
trust.  The  defendant  held  possession  under  Foster's  title. — 
The  court  was  requested  by  defendant  to  give  to  the  jury  six 
different  charges,  the  third  of  which  was,  that  by  the  deed 
from  the  trustee  and  Harrell  to  Huntington,  the  trustee  parted 
with  the  legal  title  to  the  premises,  and  had  no  authority  after- 
wards to  sell  under  the  deed  of  trust,  and  that  such  sale  was 
void.  This  charge  was  refused  by  the  court,  whereupon  the 
defendant  excepted,  and  now  assigns  it  as  error. 

Garrott,  for  plaintiff  in  error : 

1.  By  the  execution  of  the  deed  in  trust,  to  which  Howell 
was  a  party,  the  legal  title  vested  in  him  (Howell,  the  trustee,) 
and  he  could  alien  or  in  any  manner  alter  the  same.  2  Fonb. 
Eq.  166,  note,  (Lib.  edit.  458,  note) ;  2  Kinne'a  Comp.  709 ; 
Holman's  Dig.  T.  R.  573.  Difference  between  trusts  where 
title  is  conveyed,  and  powers  merely  where  power  only  is  given 
to  convey — similar  to  the  distinction  between  a  levy  by  a  she- 
riff upon  property  under  execution,  and  cases  of  sales  of  slaves 
to  pay  jail  fees  or  of  property  to  pay  taxes.  In  the  first,  she- 
riff's sale,  though  irregular,  will  pass  title  to  the  purchaser. 
In  the  last,  title  will  only  pass  where  all  the  requisites  of  the 
law  are  connjilied  with. 
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2.  When  the  trustee,  therefore,  conveyed  the  property  back 
to  Huntirtgton  by  the  quit-claim  deed,  the  trust  as  to  him  was 
extinguished,  and  he  was  estopped  from  selling  and  convey- 
ing a  second  time,  (2  Story's  Eq.  508,  §  1264) ;  consequently, 
his  deed  to  Billingsly  is  void. 

3.  When  the  alienation  did  take  place  by  the  deed  from 
Howell  and  Harrell  to  Huntington,  (who  was  at  the  time  of 
the  execution  of  the  deed  in  the  possession  of  the  property,)  it 
being  so  intended,  will  amount  to  an  absolute  deed  in  fee  sim- 
ple.    Coffin  V.  Russell,  8  Pick.  143. 

4.  Though  the  requisitions  of  the  trust  deed  may  not  have 
been  complied  with,  the  irregularities  in  the  sale  cannot  be  in- 
quired into  in  the  case  at  bar,  it  being  a  suit  at  law.  Brown 
V.  Lipscomb,  9  Port.  472;  Gray  v.  Colgin,  11  Ala.  Rep.  514, 
and  cases  there  cited ;  Tate  v.  Liggatt,  2  Leigh,  84. 

5.  Trusts  are  of  exclusive  equity  jurisdiction,  and  as  the 
naked  legal  title  passed  out  of  the  trustee  by  his  deed  to  Hun- 
tington for  a  valuable  consideration,  a  court  of  law  has  no  juris- 
diction, being  wholly  inadequate  to  do  justice  between  the  parties. 
Justice  can  only  be  done  in  a  court  of  chancery.  1  Lorn.  Dig.  243. 
Billingsly  should  have  filed  his  biU,  and  then  the  rights  of  all 
parties  would  have  been  protected.  2  Story's  Eq.  §  960-1-2; 
Jackson  v. Van  Dalsfen,  5  Johns.  Rep.  43 ;  Jackson  v.  Walsh,  14 
ib.  407,  412,  445;  Brock  v.  Headen,  13  Ala.  Rep.  370,  377; 
12  Wend.  602;  8  ib.  426;  Kennedy's  Heirs  &  Ex'rs  v.  Ken- 
nedy's Heirs,  2  Ala.  Rep.  572. 

A.  B.  MooRE,  for  defendant: 

2.  This  trust  deed  is  in  the  nature  of  a  mortgage,  with  the 
power  of  sale.  The  maker  of  the  deed  could  therefore  do  no 
act  to  disseize  the  cestui  que  trust.  See  2  Kinne,  207 ;  Cro. 
Ja.  660 ;  Cro.  Cor.  304 ;  Skin.  424. 

2.  It  is  a  general  rule  that  the  trustee  can  do  no  act  to  pre- 
judice the  cestui  que,  trust.  See  Hill  on  Trusts,  317;  1  Cruise's 
Dig.  351,  352 ;  10  Bacon,  216  (late  edition.)  To  the  above 
rule  there  is  but  one  exception,  i.  e.  if  a  mere  trustee  be  in  ac- 
tual possession  of  the  estate,  and  convey  it  for  valuable  con- 
sideration to  a  purchaser,  without  notice  of  the  trust,  the  title 
of  the  purchaser  will  prevail.  See  Hill  on  Trustees,  317 ; 
Cruise's  Dig.  351,  352;  10  Bacon  (late  edit.)  216. 


JUNE  TERM,  1849.         417 

Hiickabfft  V.  Billinp.^ly. 

3.  In  this  case  the  trustee  was  never  in  actual  possession, 
and  Huntington  and  Fos>ter  both  had  actual  notice  as  well  as 
constructive  notice  of  the  deed  of  trust,  at  the  time  of  Howell's 
relinquishment,  and  Huntington's  sale  to  Foster. 

4.  To  say  that  the  deed  of  relinquishment,  which  the  trus- 
tee clearly  had  no  right  to  make,  conveys  a  title  that  will  de- 
feat the  plaintiff  below,  and  that  a  deed  which  he  made  in 
strict  conformity  with  the  provisions  of  the  trust  deed  con- 
veyed no  title  to  the  purchaser,  involves  a  gross  absurdity. 

5.  Billingsly  had  a  continual  claim  as  provided  in  the  deed, 
which  he  asserted  all  the  time,  in  the  only  manner  he  could. 
See  Bac.  Abr.  (old  edit.)  126. 

COLLIER,  C.  J. — A  trustee,  it  is  said,  is  a  person  holding 
the  legal  title  to  property,  under  an  express  or  implied  agree- 
ment to  apply  it,  and  the  income  arising  from  it,  to  the  use 
and  for  the  benefit  of  another  person,  who  is  called  a  ceshd 
que  trust. — Story  on  Con.,  2d  ed.,  §  296.  The  powers  per- 
taining to  a  trustee  over  the  trust  property  depend  upon  the 
nature  of  the  trust  and  the  terms  of  the  instrument  by  which 
it  was  created;  if  these  do  not  inhibit,  he  may  reduce  the  trust 
estate  into  possession,  and  may  sue  or  defend  a  suit  at  law  in 
respect  to  it. — Chambers  et  al.  v.  Mauldin  et  al.  4  Ala.  Rep.  477; 
Marriott  &  Hardesty  et  al.  v.  Givens,  8  ib.  694 ;  Nicoli  v. 
Mumford,  4  Johns.  Ch.  Rep.  529 ;  Brooks  v.  Marberry,  11 
Wheat.  Rep.  97 ;  Gray  v.  Hill,  10  Serg.  &  R.  436 ;  Halsey  v. 
Whitney,  4  Mason's  Rep.  206 ;  Acton  v.  Woodgate,  2  Mylne 
&  K.  Rep.  492;  Garrard  v.  Lord  Lauderdale,  3  Sim.  Rep.  11; 
Small  v.  Marwood,  9  B.  &  Cresw.  Rep.  300;  Gait  v.  Dibrell, 
10  Yerg.  Rep.  146. 

Although  no  one  is  compellable  to  undertake. a  trust,  yet  if 
the  party  named  as  a  trustee  intend  to  decline  its  administra- 
tion, he  ought  to  execute  a  disclaimer,  or  at  least  never  inter- 
fere in  the  matter.  Lewin  on  Trusts,  dec.  225.  It  is  said  to 
be  a  universal  rule,  that  a  person  who  has  once  undertaken 
the  office  of  trustee,  either  by  actual  acceptance  or  by  con- 
struction of  law,  cannot  discharge  himself  from  liability  by 
subsequent  renunciation.  The  only  mode  by  which  he  can 
obtain  a  release  is  either  under  the  sanction  of  a  court  of  equity 
or  by  virtue  of  a  special  power  in  the  instrument  creating  the 
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trust,  or  with  the  universal  consent  of  the  parties  interested  in 
the  estate.     lb.  260. 

Wherever  a  trust  is  created,  a  legal  estate  sufficient  for  the 
execution  of  the  trust  shall,  if  possible,  be  implied:  conse- 
quently, a  trust  to  sell,  even  on  a  contingency,  confers  a  fee 
simple  at  law,  as  indispensable  to  the  execution  of  the  trust. — ■ 
Lewin  on  Trusts,  &c.  234. 

A  trust  estate,  whether  real  or  personal,  may,  like  a  bene- 
ficial estate,  be  conveyed,  assigned,  or  incumbered  by  the  trus- 
tee at  law.  As  the  dry  legal  estate  in  the  hands  of  the  trus- 
tee is  affected  by  the  operation  of  law,  and  may  be  disposed 
of  by  the  act  of  the  trustee,  precisely  in  the  same  manner  as  if 
it  were  vested  in  him  beneficially,  so  it  confers  upon  him  all 
the  legal  privileges  and  subjects  him  to  all  the  legal  burdens 
that  are  incident  to  the  usufructuary  possession.  Thus,  he 
may  sue  at  law  respecting  the  trust  estate.;  the  cestui  que  trust, 
though  the  absolute  owner,  in  equity,  is  regarded  in  a  court 
of  law  in  the  light  of  a  stranger.  Lewin  on  Trusts,  &c.,  244 
to  248. 

The  cestui  que  trust  may  proceed  against  his  trustee  and 
oblige  him  to  the  execution  of  any  particular  act  of  duty;  if, 
therefore,  the  legal  estate  in  the  hands  of  a  trustee  be  assailed 
by  a  stranger,  the  cestui  qu£  trust  may  compel  the  tnistee  to 
assert  his  legal  right  So  if  the  cestui  que  trust  have  reason  to 
believe,  and  can  show  to  the  satisfaction  of  the  court,  that  the 
trustee  is  about  to  do  an  act  tliat  is  not  within  the  scope  of  the 
trust,  he  may  obtain  an  injunction  to  restrain  him  from  an  un- 
authorised exercise  of  power.  Lewin  on  Trusts,  &c.  603  to  609. 

Where  the  trustee  commits  a  breach  of  trust,  the  cestui  que 
trust  may  follow  the  estate  into  the  hands  of  a  stranger  to 
whom  he  has  conveyed  it, — the  rule  being  that  the  equitable 
right  of  the  cestui  que  trust  may  be  successfully  asserted  against 
any  person,  who  is  either  a  volunteer  with  or  without  notice, 
or  a  purchaser  for  a  valuable  consideration  with  notice.  So 
he  has  a  remedy  against  the  trustee  personally  to  recover  com- 
pensation for  the  injurious  consequences  of  his  unauthorised 
act.     Lewin  on  Trusts,  &c.,  610. 

The  deed  of  trust  under  which  the  plaintiff  attempts  to  de- 
duce a  title,  is  a  conveyance  of  the  premises  in  question,  to- 
gether with  some  personal  estate,  by  Huntington  to  Howell, 
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to  secure  the  payment  of  certain  debts  due  by  the  grantor  to 
Harrell,  and  to  indemnify  the  plaintiff  and  Parish  against  the 
payment  of  certain  notes  which  they  had  signed  with  the 
grantor  as  his  sureties.  It  is  professedly  a  deed  between  the 
grantor,  the  trustee,  and  Harrell — authorises  a  sale  after  de- 
fault, upon  the  request  of  either  of  the  beneficiaries,  and  gives 
to  Harrell  a  priority  in  the  payment  of  his  demands.  Harrell 
and  the  trustee  united  in  the  execution  of  a  quit-claim  deed  to 
Huntington  of  the  premises,  in  which  it  is  recited  that  they  had 
received  salufadion  to  the  extent  of  their  value.  Subsequently 
Huntington  and  wife  sold  and  conveyed  the  premises  for  a 
valuable  consideration  to  Foster,  whose  tenants  and  those 
claiming  through  him  have  held  the  possession  under  the  as- 
sertion of  a  right  adverse  to  the  plaintiff  or  the  trustee. 

Although  Harrell  was  the  only  beneficiary  who  was  made 
a  party  to  the  deed  of  trust,  and  its  primary  object  was  to  se- 
cure him,  yet  we  have  seen  that  there  were  others  who  had 
interests  provided  for.  Harrell  having  joined  in  the  quit-claim 
to  Huntiflgton,  cannot  charge  the  trustee  for  a  breach  of  duty; 
but  the  plaintiff  and  Parish  may  complain,  and  if  prejudiced 
by  that  act,  are  entitled  to  be  indemnified,  in  the  mode  we 
have  indicated  would  be  proper,  where  the  trustee  transcends 
his  authority.  Lewin  on  Trusts,  &c.,  464.  The  deed,  how- 
ever, was  valid  as  between  Harrell,  the  trustee  and  Hunting- 
ton, divested  the  legal  estate  of  the  trustee,  and  left  him  no  in- 
terest in  the  premises  to  which  he  had  quitted  claim.  Having 
voluntarily  parted  with  the  estate  confered  by  the  deed  of  trust, 
he  could  not  execute  the  duty  it  enjoined,  and  which  he  had 
undertaken  to  perform ;  for  it  was  essential  to  its  performance 
that  he  should  have  the  legal  estate.  This  conclusion  is  fully 
supported  by  the  work  we  have  cited,  which  is  little  more 
than  a  compilation  of  the  adjudged  cases.  Pistole  v..  Street, 
adm'rx,  5  Port  Rep.  64. 

The  quit-claim  re-invested  Huntington  with  the  legal  estate, 
and  left  nothing  in  the  trustee — not  even  the  naked  power  to 
convey  a  complete  title  in  the  grantor's  name :  this  was  insep- 
arable from  the  estate  with  which  the  trustee  parted.  Con- 
ceding, however,  that  the  trustee  could  upon  the  requisition 
of  the  plaintiff  and  Parish  have  sold  an  equitable  interest,  the 
plaintifl'  could  not  recover  in  the  present  action,  because  it  is 
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indispensable  to  his  right  to  recover  at  law  that  he  should  show 
a  legal  title  in  himself.  This  he  could  not  do,  for  the  reason, 
as  we  have  seen,  that  the  trustee  had  no  such  title  to  convey. 

It  is  immaterial  to  the  present  case  whether  the  agent  of 
Foster  had  notice  of  the  trust  at  the  time  he  purchased;  how- 
ever this  may  be,  the  effect  of  the  quit  claim  to  divest  the  legal 
estate  is  still  the  same.  The  question  of  notice  might  per- 
haps be  important  in  considering  whether  the  equitable  rights 
of  the  cestui  que  trusts  were  affected,  but  beyond  this,  we  can- 
not perceive  that  it  is  entitled  to  consideration. 

We  are  not  inclined  to  go  beyond  the  case  before  us  and 
enquire  what  are  the  respective  rights  of  the  plaintiff  and  de- 
fendant in  equity,  upon  the  hypothesis  that  the  agent  of  Fos- 
ter purchased  with  notice.  But  we  are  disposed  to  think  that 
the  defendant  is  entitled  to  stand  in  the  situation  that  Harrell 
occupied,  and  if  the  sale  should  be  set  aside  he  may  claim  a 
prior  lien  to  the  extent  of  the  consideration  that  Harrell  and 
the  trustee  received  for  their  quit  claim  to  Huntington ;  provi- 
ded it  does  not  exceed  the  amount  of  the  sum  that  was  due 
to  Harrell.  As  to  the  right  of  the  defendant  to  be  compensa- 
ted for  improvements  made  upon  the  premises,  this  will  not 
present  a  question  of  great  difficulty  when  the  facts  are  devel- 
oped. 

This  view  leads  us  to  the  conclusion,  that  by  executing  the 
quit  claim  deed  to  Huntington  the  trustee  parted  with  his 
legal  estate,  and  consequent  authority  to  make  the  subsequent 
sale  under  the  deed  of  trust  at  M-^hich  the  plaintiff  purchased  ; 
consequently  the  third  charge  prayed  should  have  been  given. 
We  will  not  stop  to  consider  the  othejr  questions  raised,  as 
the  conclusion  expressed  is  decisive  of  the  present  case.  We 
have  but  to  add  that  the  judgment  is  reversed,  and  the  cause 
remanded. 
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SAUNDERS  vs.  COFFIN. 

1.  The  judgments  a.id  proceedings  of  a  court  are  considered  in _^en  un- 
til the  close  of  the  term  at  which  they  are  entered.  The  continuance 
of  a  cause  may  therefore  be  set  aside  during  the  same  term,  and  the 
parties  required  to  go  to  trial,  if  the  court  is  satisfied  that  no  injustice 
will  thereby  be  done  toeither  of  them. 

2.  The  courts  of  this  State  cannot  order  a  nonsuit,  or  compel  a  plaintiff 
to  take  one,  without  his  consent. 

Error  to  the  Circuit  Court  jo^  Mobile.  Tried  before  the 
Hon.  John  Bragg.  •>-♦  'i^?i4^ 

Douglas  Smtth,  for  plaintiff; 

1.  When  a  suit  is  continued  and  the  continuance  entered 
of  record,  the  parties  are  then  discharged  from  attendance 
until  next  term.  It  is  erroneous  during  same  term  to  proceed 
to  final  judgment.     Innefarity  v.  FroAvner,  2  Ala.  Rep.  150. 

8.  The  court  cannot  order  plaintiff  to  be  non-suited  against 
his  consent.  Smith's  adm'r  v.  Taylor  &  Seaton,  Min.  Rep.  75; 
Phillips  V.  Jordan,  3  Stewart,  88 ;  Hunt  v.  Stewart,  7  Ala. 
Rep.  525. 

3.  The  cases  cited  from  Price  and  other  English  authorities 
have  no  application  to  this  case,  as  those  are  baaed  upon  the 
gromid  that  the  plaintiff  did  not  object  to  the  non-suit.  Here 
the  record  shews,  and  the  judgment  shews,  that  the  plaintiff 
expressly  objeded  to  the  forced  nonsuit j  and  to  the  setting  aside 
of  the  continuance.  Besides,  the  practice  in  this  State  is  dif- 
ferent from  the  English  practice.     See  authorities  last  quoted. 

Jewett,  for  defendant : 

1.  A  court  may  alter  or  correct  a  judgment  during  the  same 
term  it  is  rendered,  and  may  set  such  judgment  aside.  Neil 
V.  Caldwell,  3  8.  134 ;  ib.  296 ;  Johnson  v.  Lattimore,  7  Ala. 
Rep.  200.  The  subject  of  continuance  is  a  matter  of  discre- 
tion with  the  court  below.     Shields  v.  Byrd,  15  Ala.  Rep.  822. 

2.  A  plaintiff  may  be  forced  to  a  non-suit  when  the  issue  is 
a  matter  of  law  and  not  of  fact.  Davis  v.  Hardy^  6  Barn.  & 
Cress.  225;  Ward  v.  Mason,  9  Price  291. 
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DARGAN,  J. — The  record  shows  that  on  the  27th  day  of 
December  1848,  the  death  of  McCullough,  one  of  the  defend- 
ants, was  suggested^  and  the  cause  continued  by  the  plaintiff. 
On  the  4th  day  of  January  1849,  it  being  a  day  of  the  same 
term,  the  following  entry  was  made :  "  This  day  came  the 
parties  by  their  attorneys,  and  on  motion  of  the  defendant,  the 
continuance  entered  in  this  cause  on  a  former  day  is  set  aside, 
and  it  is  considered  by  the  court,  that  the  plaintiff  take  a  non- 
suit, and  that  the  defendant  go  hence  without  day  and  recpver 
of  the  plaintiff^his  cost  in  this  behalf  expended,  to  all  which 
^the  plaintiff  objected." 
•  It  is  contended  by  the  plaintiff  in  error,  that  the  court  erred, 
1st.  In  setting  aside  the  continuance,  and  2d,  in  rendering 
judgment  of  non-suit  against  him,  he  objecting  to  it. 

It  cannot  be  denied  but  that  a  court  has  the  power  to  amend, 
correct,  or  set  aside  its  judgments  during  the  term  at  which 
they  are  rendered.  Neal  v.  Caldwell,  3  Stewart,  134  ;  John- 
son V.  Lattimore,  7  Ala.  200.  During  the  continuance  of  the 
term,  the  judgments  and  proceedings  of  the  court  may  be  said 
to  be  in  fieri,  capable  of  being  amended^  altered,  or  set  aside 
as  justice  may  require,  and  no  reason  can  be  perceived  why 
a  continuance  of  a  cause,  that  may  have  been  improperly  en- 
tered, may  not  be  set  aside  and  the  parlies  required  to  go  to 
trial.  It  may  however  be  remarked,  that  the  Circuit  Court 
should  not  set  aside  a  continuance  already  entered,  and  on  a 
subsequent  day  of  the  same  term  require  the  parties  to  go  to 
trial,  unless  it  is  satisfied  that  no  injustice  will  be  done  either 
party.  It  is  true  that  in  the  case  of  Dunn  and  wife  v.  The 
Bank  of  Mobile,  2  Ala.  152,  a  judgment  by  default  was  ren- 
dered, and  the  damages  were  directed  to  be  assessed  at  the 
next  term,  and  the  cause  was  continued;  and  that  afterwards, 
and  during  the  same  term,  the  damages  were  assessed  and  a 
final  judgment  awarded.  This  court  held  that  this  was  error, 
because  no  order  was  made  setting  aside  the  previous  contin- 
uance. Here  however,  the  continuance  was  set  aside,  both 
parties  being  present  by  their  attornies,  and  no  injury  appears 
to  have  resuUed  to  the  plaintiff  therefrom.  We  cannot  say  that 
this  was  an  error. 

2.  But  we  think  the  court  erred  in  rendering  a  judgment 
of  non-suit  against  the  wishes  of  the  plaintiff.    It  is  the  settled 
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practice  in  this  State,  that  the  court  cannot  order  a  non-suit  or 
compel  the  plaintiff  without  his  consent  to  take  a  non-suit. 
Hunt,  use  &c.  v.  Stewart,  7  Ala.  525 ;  3  Stewart,  38.  It  is 
however  contended  that  when  the  issue  is  a  question  of  law, 
and  not  of  fact,  the  court  may  render  a  judgment  of  non-suit. 
We  will  not  stop  to  enquire  whether  a  court  can  render  a 
judgment  of  non-suit  without  committing  error  in  any  sup- 
posed case.  The  record  before  us  does  not  show  what  the 
issue  was,,  or  -whether  there  was  any  issue.  There  is  neither 
plea  nor  demurrer  on  file.  A  judgnient  of  non-suit  rendered 
by  the  court  under  such  circumstances  against  the  wishes  of 
the  plaintiff,  is  clearly  erroneous. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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1.  A  defendant  need  not  demur  to  a  bill  that  is  wanting  in  equity,  but 
may,  at  any  time,  reach  the  defect  by  motion  to  dismiss. 

2.  When  the  motion  to  dismiss,  for  want  of  equity,  is  made  at  the  hear- 
ing, no  previous  notice  to  the  complainant  is  requisite. 

3.  If  tenants  in  common  agree  that  one  of  them  shall  occupy  the  joint 
estate,  and  pay  to  the  dther  a  stipulated  retit  for  one  half  the  land  he 
cultivates,  a  court  of  law  is  competent  to  afford  full  redress  for  a  breach 
of  the  contract. 

4.  A  bill,  which  alleges  that  the  complainant  informed  the  defendant  that 
he  should  pay  him  five  dollars  per  acre  for  one  half  the  tmmber  of 
acres  he  might  cultivate,  that  he  uiiderstood  the  defendant  to  assent  to 
it,  and  that  he  had  instituted  a  suit  at  law  against  the  defendant  for 
the  rent,  in  which  he  had  failed  for  want  of  proof,shews  on  its  face  that 
the  remedy  at  law  is  complete,  and  that  a  court  of  chancery  has  no 
jurisdiction. 

6.  A  bill,  wanting  in  equity,  can  derive  no  aid  froni  the  answer,  and  is 
liable  to  be  dismissed  on  motion,  at  any  time,  although  the  answer  may 
disclose  a  case  that  would  entitle  the  complainant  to  relief. 

6.  The  allegatiotrs  of  a  bill  are  to  be  construed  most  etrongly  against  the 
complainant. 

7.  A  court  of  ciiancery  will  not  interfere  with  a  judgment  at  law,  unless 
Borne  special  ground  for  relief  is  shown. 

Error  to  the  Chancery  Court  of  Sumter.    Tried  before,  tlie 
Hon.  A.  Cren*lKiw. 
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The  bill  in  this  case  was  filed  by  the  plaintiif  against  the 
defendant  in  error,  and  was  dismissed  by  the  chancellor,  at  the 
hearing,  for  want  of  equity.  The  facts  appear  fully  in  Uie 
opinion  of  the  court. 

HoiT,  for  plaintiff: 

1.  The  objection  to  the  bill  is  in  the  nature  of  a  demurrer 
to  the  jurisdiction  of  the  court,  of  which  the  complainant  should 
have  had  previous  notice ;  but  none  was  given  until  the  ob- 
jection was  made  in  argument.  Daniel's  Ch.  PI.  &  P.  607, 
939,  1789,  1790,  1795.— 1st.  The  rule  in  Chancery,  (Clay's 
Digest,  616)  which  allows  a  motion  to  be  made  at  any  time 
for  dismissing  a  bill  for  want  of  equity,  refers  rather  to  the 
subject  matter  of  the  bill,  than  to  the  jurisdiction  of  the  court. 
The  distinction  is  obvious — Daniel's  Ch.  PI.  &  P.  607,  and 
sequel ;  Cooper's  Eq.  PI.  118.  2d.  But  though  this  rule  is 
couched  in  the  most  general  terms,  yet  this  court  has  shown, 
that  it  is  to  be  restricted  to  proper  limits.  Andrews  and  Bro. 
V.  McCoy,  8  Ala.  Rep.  925.  3d.  By  ansAvering  the  bill  fully 
and  completely,  the  defendant  waived  the  objection,  and  ad- 
mitted the  plaintifTs  right  to  proceed  in  equity.  It  was  too 
late,  after  going  to  the  hearing  on  the  merits,  to  raise  such  an 
objection.  United  States  v.  Sturges,  1  Paine's  Rep.  526, 531. 
4th.  This  cause  was  continued  from  term  to  term,  and  once 
at  least,  on  the  affidavit  of  the  defendant,  until  the  hearing  on  the 
5th  June  1846,  when  the  objection  was  for  the  first  time  made. 
Duke  of  Leeds  v.  New  Radnor,  2  Brown's  Ch.  Rep.  516. 

2.  There  is  neither  any  contract  for  rent  alleged  in  the  bill, 
nor  any  attempted  to  be  alleged. — 1st.  There  is  no  assent  on 
the  part  of  defendant  alleged^  but  the  complainant's  understand- 
ing of  defendant's  assent  is  spoken  of  with  reserve.  Chitty  on 
Con.  4  and  5 ;  Comyn  on  do.  4 ;  Comyn's  Digest,  "  Action, 
Assumpsit"  R  2,  A.  3  &  4;  1  M.  &  Selw.  Rep.  557.— 2d.  As 
to  the  degree  of  certainty,  " to  a  common  intent"  which  is  re- 
quired to  constitute  a  contract.  Dovaston  v.  Payne,  2  H. 
Black.  Rep.  530. 

3.  The  complainant,  as  tenant  in  common,  had  no  remedy 
at  law  for  the  profits  from  the  defendant  while  occupying  in 
severalty.— Coke's  Litt.  172,  a.— 175,  a.  n.— 186,  a.— 199  b.— 
Bacon's  Ab.  "  Joint  Tenants"  &c.     See  Jones,  et  al.  v.  Chiles, 
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8  Dana's  Rep.  163 ;  Chambers,  et  al.  v.  Chambers,  3  Hawks 
Rep.  232,  but  his  remedy  was  in  equity.  Graham's  heirs  v. 
Graham,  6  Munroe's  Rep.  562 ;  Wiswell  v.  Wilkins,  4  Verm. 
Rep.  137;  Shermon  v.  Ballou,  8  Cowan's  Rep.  311 ;  1  Story's 
Com.  on  Eq.  §  466-508 ;  Fonblanque's  Eq.  156,  and  note  b. 
1st.  In  order  to  sustain  a  demurrer  for  want  of  jurisdiction  to 
the  whole  of  a  bill,  it  must  appear  that  no  essential  and  sub- 
stantial part  of  the  complaint  is  within  the  jurisdiction  of  the 
court ;  but  aside  from  that  part  of  the  bill  which  touches  upon 
a  contract,  there  is  a  complete  case  for  equitable  relief.  Dim- 
mock  V.  Bixby,  20  Pick.  Rep.  368 ;  Boston  Water  Power  Co. 
V.  Boston  &  W.  R.  R.,  16  Pick.  Rep.  512 ;  Daniel's  Ch.  PL 
&  Prac.  651-608;  Story's  Eq.  PI.  §443-692;  2  Maddox's 
Chancery,  289  ;  Higginbotham  v.  Burnett,  5  Johns.  Chancery 
Rep.  184. — 2.  A  demurrer  for  want  of  equity  cannot  be  sus-* 
tained,  unless  the  court  is  satisfied  that  no  discovery  or  proof 
properly  called  for  by,  or  upon  the  allegations  in  the  bill,  can 
make  the  subject  matter  of  the  suit  a  proper  case  for  equitable 
congnizance.  The  answer  and  proof  deny  the  equitable  part 
of  the  bill,  and  sustain  the  rest — therefore,  upon  this  principle, 
the  chancellor  ought  to  have  decreed  relief.  Bleeker  v.  Bigh- 
am,  3  Paige's  Rep.  246  ;  LeRoy  v.  Veeder,  et  al.  1  Johns.  Ca. 
427;  McLaughlin  V.  Daniel,  8  Dana's  Rep.  184;  Daniel's 
Ch.  PI.  &  Prac.  618. — 3d.  When  a  cause  depends  simply  and 
entirely  on  the  solution  of  a  dry  legal  question,  the  proper 
forum  for  the  determination  of  that  question  is  a  court  of  law. 
Attorney  General  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  Rep.  376 ;  but 
where  the  remedy  is  not  clear  and  certain,  and  especially 
where  an  account  for  the  adjustment  of  the  subject  matter  of 
the  controversy  is  necessary,  equity  will  hold  jurisdiction. 
The  defeat  of  complainant  in  his  suit  at  law,  on  what  he  su|)- 
posed  to  be  a  contract,  certainly  renders  any  remedy  wliich 
he  might  seem  to  have  at  law,  very  doubtful — besides,  an  ac- 
count of  the  value  of  the  profits  is  necessary  in  order  to  settle 
the  matter  in  dispute  between  the  parties.  Weymoth  v.  Bo- 
yer,  1  Vesey,  Jr.  Rep.  417,  424 ;  Mayor  v.  Falkrod,  4  Wash. 
C.  C.  Rep.  349,  205 ;  1  Daniel's  Ch.  PI.  &  Prac.  609;  Story's 
Eq.  PI.  §  473;  Boyce's  ex'rs  v.  Grundy,  3  Peter's  Rep.  210; 
Atkins  V.  HUl,  Cooper's  Rep.  288 ;  Fonb.  Eq.  12. 
4.  When  the  objection  to  the  jurisdiction  was  made  by  tlie 
32 
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defendant,  the  complainant  moved  for  leave  to  amend  his  bill, 
by  negativing  still  further  his  statement  as  to  there  having  been 
a  contract,  and  thus  obviate  the  objection.  The  objection  in 
the  nature  of  a  demurrer,  was  made  as  much  out  of  time  as 
this  motion,  and  equal  justice  would  have  allowed  the  latter, 
as  well  as  the  former.  Beauchamp  v.  Gibbs,  1  Bibb's  R.  483; 
Hunt  V.  Rousmaniere,  2  Mason's  Rep.  342 ;  McElwain  v. 
Ellis,  3  Paige  Rep.  505, 440 ;  Daniel's  Ch.  PI.  &  Prac.  479, 
480,  481,  411,  and  last  of  n.  1 ;  Andrews  &  Bro.  v.  McCoy,  8 
Ala.  Rep.  925 ;  Cooper's  Eq.  PL  334. 

R.  H.  Smith,  for  defendant : 

1.  The  promise  set  out  in  the  bill,,  was  certainly  binding, 
and  an  action  might  have  been  maintained  upon  it.  Indeed 
the  parties  having  by  agreement  settled  what  chancery  would 
otherwise  have  determined,  the  sole  remedy  was  in  a  court  of 
law.  Cochran  v.  Carrington  &  Pratt,  25  Wend.  409 ;  Thayer 
V.  Brewer,  15  Pick.  226. 

2.  But  supposing  the  promise  did  not  oust  chancery  of  its 
jurisdiction,  but  only  gave  a  right  of  action  at  law  as  a  con- 
current remedy,  then  the  familiar  doctrine  comes  in  that  the 
court  which  first  takes  jurisdiction  settles  the  matter. 

3.  If  this  bill  then  can  come  in,  it  must  be,  not  upon  any 
ground  of  jurisdiction  proper,  but  because  of  some  fraud  or 
accident  to  the  suit  at  law.  The  complainant  has  not  made 
out  a  case  to  authorise  the  intervention  of  chancery.  Drew 
v.  Hayne,  8  Ala.  438 ;  French  v.  Garner,  7  Porter,  549 ;  3 
Stewart,  155;  3  ib.  165;  2  Port.  262;  10  Ala,  595;  5  Porter, 
547 ;  2  Ala.  542 ;  3  Ala.  521 ;  8  Ala.  500. 

CHILTON,  J. — This  bill  was  filed  by  one  tenant  in  com- 
mon against  his  co-tenant  to  have  an  account  of  the  rent  of  a 
tract  of  land  owned  by  the  parties,  and  cultivated  in  the  year 
1842,  by  the  defendant  alone. 

The  bill  charges  that  the  parties  ovm  the  land  as  tenants  in 
common,  and  that  the  defendant  refused  to  consent  to  a  divis- 
ion, but  excluded  the  complainant  from  a  participation  of  the 
rents.  That  in  the  early  part  of  1842,  the  parties  having 
agreed  upon  the  manner  for  dividing  said  tract,  the  complain- 
ant called  on  the  defendant  to  consummate  the  divi;?ion,  but 
lie  refused,  and  the  said  defendant  retracted  from  the  said 
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agreement,  alleging  that  it  did  not  suit  his  purpose  to  make  a 
division  then  or  for  that  year.  Upon  such  refusal,  the  complain- 
ant informed  the  defendant  in  the  language  of  the  bill,  "  if  he 
would  not  divide  said  land,  he  should  pay  him  five  dollars 
per  acre  for  one  half  of  the  number  of  acres  which  he  should 
cultivate  of  said  land  for  the  year  1842,  to  which  your  orator 
understood  the  said  George  Lockard  to  yield  his  assent. 
That  your  orator  believing  said  statement  and  assent  to  con- 
stitute an  agreement  between  said  George  Lockard  and  your 
orator,  by  which  the  said  George,  was  to  pay  five  dollars  per 
acre  rent  to  your  orator  for  one  half  of  the  land  he  should  cul- 
tivate for  the  year  1842,  orator  instituted  suit  in  the  County 
Court  of  said  county  to  recover,"  &c.  The  complainant  then 
avers  thathe  filed  in  the  action  by  reason  of  not  procuring  suf- 
ficient testimony  to  prove  the  agreement  aforesaid,  &c. 

The  answer  of  defendant  denies  the  agreement  to  pay  rent, 
and  insists  that  he  did  not  exclude  the  plaintiff  from  the  land, 
but  only  cultivated  fifty,  of  one  hundred  acres  of  cleared  land, 
leaving  the  other  fifty  acres  unoccupied. 

The  case  being  submitted  on  bill,  answer  and  proof,  the 
chancellor  dismissed  the  bill  for  want  of  equity.  To  reverse 
his  decree,  the  complainant  brings  the  case  to  this  court. 

The  decree  of  the  chancellor  states,  that  after  the  case  was 
brought  on  to  be  heard,  and  after  the  bill,  answer  and  deposi- 
tions had  been  read,  and  the  case  in  part  argued,  the  complai- 
nant moved  to  amend  his  bill,  but  the  chancellor  overruled  the 
motion,  for  the  reason  that  it  came  too  late.  What  the  char- 
acter of  the  amendments  proposed  to  be  made  was,  we  are 
not  informed,  and  even  conceding  that  the  refusal  to  allow 
the  amendment  is  a  matter  reversable  on  error,  we  cannot  pro- 
nounce in  this  case,  that  the  party  has  been  injuriously  affec- 
ted by  it.  Bait  it  is  insisted  that  the  objection  here  urged 
against  the  bill,  to  wit,  that  it  shows  upon  its  face  that  the 
complainant  has  an  adequate  remedy  at  law,  is  in  the  nature 
of  a  demurrer,  and  not  having  been  taken  before  the  trial  and  be- 
fore the  parties  Ivad  incurred  all  the  expen;je  consequent  upon  the 
prosecution  of  the  cause,  should  be  considered  as  abandoned. 

There  is  no  question  but  that  the  objection  was  proper  sub- 
ject matter  for  demurrer ;  but  it  shows  at  the  same  time  that 
the  Court  of  Chancery  had  no  jurisdiction  of  the  causc^if  ix^- 
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deed,  as  we  shall  presently  see,  the  court  of  law  had  ample 
jurisdiction,  and  could  have  afforded  the  complainant  adequate 
relief.  The  bill  then  Avould  be  without  equity,  and  according 
to  the  letter  of  the  statute,  subject  to  a  motion  to  dismiss  it  at 
any  time.  Clay's  Digest,  616,  §  31.  In  Andrews  &  Bro's  v. 
McCoy,  8  Ala.  Rep.  920,  925,  it  is  said,  "  a  bill  which  does 
not  allege  a  cause  of  action,  cannot  be  entertained,  and  there 
is  no  sensible  distinction  between  the  absence  of  such  neces- 
sary allegations  showing  a  cause  of  action,  and  an  alternative 
admission  that  no  cause  of  action  exists,  as  the  bill  must  be 
construed  most  strongly  against  the  pleader."  In  that  case, 
one  of  the  alternative  averments  in  the  bill,  viz,  that  the  de- 
fendant in  chancery  held  certain  notes  in  payment  of  pre- 
existing debts,  showed  that  the  plaintiff  was  not  entitled  to 
recover,  but  as  upon  the  other  alternative  he  was  entided  to 
the  relief  sought,  this  court  held,  that  as  the  defendant  in  the 
bill  had  taken  no  objection  to  the  bill  in  the  court  below,  he 
could  not  after  a  final  decree  raise  the  objection  for  the  first 
time  in  this  court 

It  is  manifest  the  case  above  refered  to,  and  to  which  we 
are  cited  as  an  authority  to  show  that  the  defendant  in  this 
case  could  not  take  advantage  of  the  defect  in  the  bill  at  the 
final  hearing,  does  not  sustain  that  position.  In  the  case  at 
bar  the  defendant  did  raise  the  objection,  and  it  was  sustained 
by  the  chancellor.  In  the  case  of  Andrews  &  Bro.  v.  McCoy, 
supra,  the  objection  was  considered  as  waived,  not  having 
been  taken  in  the  court  below,  and  for  that  reason,  was  disal- 
lowed in  this  court. 

The  authorities  cited  by  the  counsel  for  the  plaintiff  in  error 
show  very  clearly,  but  for  the  31st  rule  of  chancery  practice, 
which  we  have  adopted,  (Clay's  Digest,  616,)  the  defendant 
below,  not  having  availed  himself  of  the  objection  by  demur- 
rer, could  not,  u^on  the  hearing,  have  insi-sted  upon  it  as 
ground  for  dismissing  the  bill — according  to  the  generally  re- 
ceived practice  in  courts  of  equity,  if  the  defendant  had  de- 
murred, and  had  embraced  the  same  matter  in  his  answer 
which  is  covered  by  his  demurrer,  the  effect  of  the  answer 
would  have  been  to  have  overruled  the  demurrer.  Story's 
Eq.  PI.  §  465,  and  authorities  cited.  Our  rules  of  practice 
ttre  very  different     In  this  State,  the  defendant  may  embrace 
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all  the  matter  of  his  plea  and  demurrer  in  his  answer,  and  i» 
entitled  to  the  same  benefit  thereof  as  if  the  same  had  been 
pleaded.  Clay's  Digest,  351,  §  36 ;  Crawford,  et  al.  v.  Chil- 
dress, 1  Ala.  Rep.  482.  Neither  is  it  required  to  file  a  repli- 
cation to  an  answer,  but  in  Eill  cases  where  the  answer  shall 
have  been  filed  ten  days  before  the  sitting  of  the  court,  or  the 
bill  is  taken  pro  confesso  for  want  of  an  answer,  the  cause  regu- 
larly stands  for  trial  at  the  next  silting  of  the  court.  lb.  §  38. 
Inasmuch  as  submitting  to  answer  is  not  under  the  influence 
of  our  statutes  a  waiver  of  the  party's  right  to  object  to  the 
want  of  equity  in  the  bill,  and  as  such  objection  maybe  made 
at  ani/  time,  even  though  the  party  has  failed  to  answer,  and 
the  bill  has  been  taken  for  confessed  against  him,  it  is  very 
certain  that  he  did  not,  in  this  case,  lose  his  right  to  make  the 
motion  to  dismiss  at  the  hearing — Freeman  et  al.  v.  McBroom, 
11  Ala.  Rep.  943 ;  and  further,  that  as  the  statute  fixes  upon 
the  term  when  the  cause  is  to  be  tried,  no  notice  is  required 
to  be  given  the  opposhe  party  of  the  motion  to  dismiss.  He 
is  presumed  to  be  in  court  by  his  counsel,  who  in  this  case, 
as  the  decre  shows,  was  actually  in  court,  and  argued  the 
cause.  The  question  then  recurs,  does  the  bill  upon  its  face 
show  equity — if  it  does  not,  under  the  principles  above  laid 
down,  the  chancellor  correctly  dismissed  it. 

Conceding  that  the  court  of  chancery  has  jurisdiction  to 
compel  an  account  and  to  decree  compensation  between  ten- 
ants in  common  of  real  estate,  where  one  has  received  of  the 
rents  and  profits  more  than  his  share,  and  refuses  to  account, 
still  there  cannot  exist  a  doubt,  where  the  parties  contract  for 
a  several  occupation  of  the  land,  and  agree  that  the  occupant 
shall  pay  therefor  to  his  co-tenant  a  stipulated  sum,  that  a  court 
of  law  has  ample  jurisdiction  to  award  damages  for  a  breach 
of  the  contract,  for  this  amounts  to  a  temporary  severance 
of  their  tenancy  in  common,  and  the  party  who  disposes 
of  his  interest  in  the  term  to  his  co-tenant  is*as  much  entitled 
to  his  action  to  recover  the  price,  as  he  would  have  been  had 
he  sold  the  entire  interest  to  him.  In  the  case  at  bar,  the  com- 
plainant informed  the  defendant  tiiat  he  should  pay  him  for 
the  occupation  during  the  year  1842,  the  sum  of  five  dollars 
per  acre,  for  one  half  the  number  of  acres  he,  the  defendant, 
should  cuhivate  during  tliat  year,  and  complainant  mulcrstood 
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the  defendant  to  consent  thereto,  and  to  enforce  that  contract  the 
complainant  instituted  his  action  at  law,  but  failing  to  procure 
sufficient  proof  of  the  contract,  was  defeated.  He  does  not 
aver  in  his  bill,  thai  he  was  mistaken  as  to  the  existence  of  a 
contract,  but  fails  in  any  manner  to  explain  these  expressions 
so  as  to  negative  the  idea  of  its  existence.  It  is  then  too  ob- 
vious to  require  argument  or  illustration  that  we  are  bound, 
from  the  expressions  Used,  to  infer  a  contract  existed.  If  the  com- 
plainant understood  the  defendant  to  yield  his  assent  to  his 
proposition  to  pay  him  for  half  the  land  cultivated,  five  dollars 
per  acre,  and  leaves  the  matter  of  the  contract  standing  alone 
upon  this  allegation  without  any  explanation,  how  is  it  pos- 
sible for  the  court  to  come  to  a  different  conclusion  upon  a 
motion  to  dismiss  the  bill  for  want  of  equity,  which  assumes 
that  the  allegations  of  the  bill  are  true?  It  is  not  sufficient 
that  according  to  the  case  made  by  the  answer  of  the  defen- 
dant, the  complainant  is  shown  to  be  entitled  to  equitable  re- 
lief. He  must  make  out  his  title  to  relief  by  his  bill,  and  if 
the  allegations  therein  contained,  when  admitted  as  true,  fail 
to  make  out  such  a  case  as  comes  within  the  jurisdiction  of 
the  court,  or  entitles  the  complainant  to  some  relief,  his  bill  is 
liable  to  be  dismissed  at  any  time  upon  motion  for  Avant  of 
equity.  The  allegations  must  warrant  the  decree,  as  well  as 
the  proof.  9  Porter,  211 ;  1  Ala.  Rep.  (N.  S.)  330 ;  3  ib.  421; 
6  ib.  518.  Was  there  any  doubt  in  regard  to  the  meaning  or 
construction  of  the  allegation  above  alluded  to  in  this  bill,  the 
general  rule  which  requires  it  to  be  construed  most  strongly 
against  the  pleader,  at  once  puts  the  question  to  rest.  See 
Andrews  &  Bro.  v.  McCoy,  supra.  The  effect  then  of  this 
averment  is  not  only  that  the  complainant  has  his  remedy  by 
action  at  law,  but  he  goes  on  further  to  show  that  he  has  in- 
voked the  aid  of  the  law  court  and  has  been  defeated,  not 
upon  the  ground  that  no  contract  existed ;  but  because  he  did 
not  procure  sufficient  proof  of  it.  This  court  has  uniformly 
decided  that  the  Chancery  Court  will  not  overhaul  judgments 
at  law,  unless  upon  some  special  equitable  ground  being 
shown  for  its  interference,  such  as  fraud,  unavoidable  acci- 
dent, and  the  like. 

Our  conclusion  is,  that  the  decree  was,  under  the  circum' 
jptances^  entirely  correct,  and  it  is  therefore  affirmed. 
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WILLIAMSON  vs.  THE  STATE. 

1.  An  indictment,  under  the  statute  of  1848  (Acts  32,  \  98,)  for  keeping 
an  establishment  for  the  sale  of  confectionary,  &c.  without  license,  is 
not  demurrable,  becaube  it  was  not  prefered  at  the  instance  of  an  in- 
former. 

2.  A  witness,  ^worn  in  support  of  an  indictment  founded  on  a  Statute, 
which,  in  case  of  conviction,  gives  one  half  the  penalty  to  the  informer, 
is  not  to  be  considered  the  informer,  from  the  mere  fact  that  he  is  the 
only  witness  in  the  case. 

J.  On  the  trial  of  an  indictment  for  keeping  an  establishment  for  the  sale 
of  confectionary,  &c.  without  license,  evidence  that  the  title  to  the  pre- 
mises, on  which  the  business  is  carried  on,  is  in  a  trustee  for  the  u^e  of 
the  defendant's  wife,  is  wholly  irrelevant  and  properly  excluded. 

4.  If  a  married  woman  commits  a  misdemeanor  with  the  concurrence  of 
her  husband,  the  husband  is  Kable  to  indictment. 

Error  to  the  Criminal  Court  of  Mobile.  Tried  before  the 
Hon.  John  E.  Jones,  Judge. 

The  facts  of  this  case  appear  fully  in  the  opinion  of  the 
Court. 

Rapier,  for  the  plaintiff  in  error  : 

1.  The  indictment  was  defective,  and  the  demurrer  to  it 
should  have  been  sustained.  The  statute  contemplates  that 
there  must  be  an  informer,  and  that  his  name  must  appear  as 
such  in  connection  with  the  indictment.  The  language  of  the 
statute  excludes  the  idea  of  an  indictment  to  be  found  in  the 
ordinary  way.  So  does  it  exclude  a  proceeding  by  informa- 
tion in  the  technical  sense  of  the  term.  See  pamph.  Acts,  1848, 
p.  32,  §  98.  An  indictment  may  be  defined  to  be  an  accusa- 
tion at  the  suit  of  the  State,  by  the  oaths  of  the  grand  jurors 
returned  to  inquire  of  all  offences  in  general  in  the  county.  2 
Hawk.  287.  An  information,  in  ordinary  legal  acceptation, is 
an  accusation  not  found  by  the  oaths  of  the  grand  jurors,  but 
is  the  allegation  of  the  officer  who  exhibits  it.  2  Hawk.  357, 
\j  4.  It  is  laid  down  in  the  old  books,  that  where  a  statute 
makes  a  new  offence,  which  was  no  way  prohibited  by  the 
common  law,  and  appoints  a  particular  manner  of  proceeding 
against  the  offender,  as  by  conunitmenl,  information,  &c.,  with' 
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omt  mentioning  an  indictment,  an  indictment  Avill  not  lie,  be- 
cause the  statute  impliedly  excludes  that  mode  of  proceeding, 
&c.  2  Hawk.  289, 290 ;  see  also  2  Hawk.  370,  §  20.  In  view 
of  these  principles,  the  proper  construction  of  the  statute  is 
that  the  accusation  must  be  by  the  oaths  of  the  grand  jurors : 
but  that  they  are  not  to  make  inquiry  about  such  offences  as 
the  statute  has  reference  to,  unless  some  one  voluntarily  comes 
before  them  as  an  informer.  And  it  follows  that  the  indict- 
ment must  have  the  name  of  some  one  as  informer  appearing 
in  the  body  of  it,  or  by  endorsement.  How  can  it  appear  to 
the  court  that  there  is  an  informer,  or  how  can  the  informer 
recover  his  portion  of  the  penalty,  unless  he  appears  in  such 
character  in  connection  with  the  indictment? 

2.  If  the  witness,  Williams,  on  whose  testimony  the  indict- 
ment was  founded,  might  be  regarded  as  the  informer,  then 
he  was  an  incompetent  witness.    2  Stark.  Ev.  775. 

3.  It  was  error  to  exclude  the  trust  deed  made  to  Brooks 
for  the  benefit  of  the  defendant's  wife.  This  was  evidence 
tending  to  show  that  the  wife,  who  was  the  real  offending 
party,  was  acting  without  the  coercion  of  her  husband,  and  not 
for  him,  and  that  it  was  not  he  who  was  keeping  the  shop. 

4.  The  charge  of  the  court  was  erroneous.  The  law  visits 
upon  the  husband  the  consequences  of  the  wife's  offending, 
when  the  latter  acts  or  is  presumed  to  act  under  the  coercion 
of  the  former.  In  inferior  misdemeanors,  the  wife  is  respon- 
sible for  her  own  acts,  especially  if  she  is  the  chief  actor,  and 
there  is  no  coercion  of  the  husband.  See  1  Russ.  on  Crimes, 
20,  21 ;  1  Hawk.  5,  §§  12,  13 ;  2  Strange's  Rep.  1120,  Rose  v. 
Crofts. 

5.  The  judgment  was  not  warranted  by  the  law  and  the 
facts  of  the  case.  There  is  no  judgment  of  conviction,  but 
only  of  forfeiture.  2  Hawk.  389,  §  76.  Secondly,  the  judg- 
ment in  favor  of  the  State  is  for  the  whole  penalty,  whereas  it 
should  be  but  for  a  moiety.     2  Hawk.  389,  §  76. 

Baldwin,  Attorney  General,  for  the  State : 

1.  The  witness,  Seaborn  Williams,  was  properly  admitted 
to  testify.  He  was  no  informer,  and  could  have  no  interest  in 
the  case.  The  fact  that  the  grand  jury  called  him  before  them 
cannot  make  him  an  informer,  for  no  one  can  be  made  an  in- 
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foimer  against  his  will,  but  he  may  be  made  a  witness  against 
his  wilL 

2.  The  deed  of  trust  was  foreign  to  the  case,  and  properly 
excluded  by  the  court 

3.  The  most  important  point  in  the  case  was  the  charge  of 
the  court,  which  was  Hhat  if  a  married  woman  kept  a  shop  with 
the  privity  and  consent  of  the  husband,  it  made  him  liable  for  the 
consequence^^  of  keeping  the  same.  In  certain  cases,  a  wife  is 
supposed  to  act  under  the  coercion  of  her  husband,  whenever 
she  commits  a  crime  in  his  presence.  1  Russ.  19,  top  page ; 
Roscoe,  784 ;  Arch.  16.  If  she  commit  a  crime  in  the  absence 
of  her  husband,  though  by  his  command,  she  is  answerable 
for  it ;  but  even  then,  if  the  offence  be  committed  by  concur- 
rence of  the  husband,  and  he  be  a  privy  to  it,  he  may  be  in- 
dicted. 1  Russ.  21.  For  all  misdemeanors  by  the  wife,  the 
husband  and  wife  may  be  jointly  indicted.  Rex  v.  Ingram,  1 
Salk.  384 ;  4  Bl.  Com.  by  Ryland,  29,  n.  10  and  12.  In  New 
York,  the  husband  is  answerable  for  a  forfeiture  on  account 
of  his  wife  retailing  without  license  in  his  absence.  Hasbrouk 
v.  Weaver,  10  Johns.  246. 

The  judgment  of  the  court  was  right.  It  was  the  province 
of  the  jury  to  ascertain  the  guilt  of  the  plzdntiff  in  error,  and  the 
law  fixed  the  punishment. 

CHILTON,  J. — The  indictment  charges  the  defendant  with 
keeping  an  establishment  in  the  county  of  Mobile,  on  the  first 
day  of  June  1648,  for  the  sale  of  confectionary,  cakes,  candies 
and  fruits,  without  first  procuring  a  license  so  to  do  according 
to  law.  The  defendant  was  found  guihy,  and  the  court  en- 
tered judgment  that  he  be  fined  thirty  dollars,  that  being  three 
times  the  amount  of  the  price  of  license  required  to  be  paid 
by  persons  engaged  in  that  business. 

Upon  the  trial,  the  defendant  demurred  to  the  indictment, 
because  it  did  not  disclose  that  there  was  an  informer,  insist- 
ing that  as  the  statute  gave  one  half  of  the  penalty  to  the  State, 
and  the  other  to  the  informer,  it  must  appear  who  the  informer 
is.    Acts  of  1848,  p.  32,  §  98. 

The  defendant  also  objected,  upon  the  trial,  to  the  examina- 
tion of  St*aborn  Williams,  who  was  marked  upon  the  bill  of 
indictment  as  a  witness,  and  who  was  the  only  witness  ex- 
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amined  by  the  grand  jury.  This  witness  staled  that  he  was 
not  the  informer-,  and  was  allowed  to  testify  by  the  court.  The 
defendant  also  offered  in  evidence  a  deed,  dated  in  1846,  con- 
veying the  premises  on  which  the  establishment  was  located 
to  one  Brooks,  in  trust  for  the  defendant's  wife,  and  proposed 
showing  that  she  kept  a  similar  establishment  on  the  place 
from  1836  down  to  the  present  period,  when  the  indictment 
was  found,  and  managed  it  principally  herself,  the  defendant 
having  another  occupation  calling  him  from  home  in  the  day 
time,  and  only  being  occasionally  at  the  shop,  and  that  the 
wife  was  always  there,  in  the  absence  of  her  said  husband, 
managing  the  shop.  The  court  excluded  the  conveyance,  and 
instrucied  the  jury  that  the  fact  that  the  married  woman  kept 
a  shop  with  the  privity  and  consent  of  the  husband  made  him 
liable  for  the  consequences  of  keeping  the  same.  The  defend- 
ant also  objected  that  the  State  was  not  entitled  to  judgment 
for  treble  the  price  of  license,  since  the  statute  gave  one  moiety 
thereof  to  the  informer,  which  objection  was  overruled,  and 
judgment  entered  for  the  entire  sum.  The  several  points  hav- 
ing been  refered  by  the  Judge  of  the  Criminal  Court  to  this 
Court,  as  novel  and  difficult,  we  proceed  to  notice  them  in 
their  order. 

1.  The  clause  of  the  statute  under  which  the  indictment 
was  found,  being  a  portion  of  the  act  to  provide  for  the  assess- 
ment and  collection  of  taxes,  declares  that  each  and  every  per- 
son engaged  in  or  about,  or  intending  to  engage  in  any  of  the 
following  kinds  of  business  or  employments,  within  the  limits 
of  this  State,  shall,  before  he  attempts  to  engage  in  or  transact 
any  such  kind  of  business  or  employment,  procure  from  the 
clerk  of  the  County  Court  of  the  county  in  which  he  intends 
to  do  such  busiaess  or  follow  such  employment,  a  license  for 
the  same,  which  shall  be  operative  one  year  from  the  date 
thereof:  And  in  default  of  procuring  such  license,  the  person 
or  persons  doing  such  business  or  following  such  employ- 
ment shall  be  liable  to  pay  treble  the  sum  required  to  be  paid 
for  such  license,  to  he  recovered  by  indictment  on  three  days'  pre- 
vious notice,  by  motion  of  the  solicitor  for  the  circuit  in  which  the 
county  is  situated,  before  tJie  Circuit  Court  of  the  county  in  which 
tJie  business  or  employment  is  alleged  to  have  been  followed — one 
half  to  the  use  of  t/ie  informer,  and  the  other  half  to  the  use  of  the 
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State.  The  statute  then  provides  ihat  the  license  for  keeping 
a  confectionary  or  establishment  for  sale  of  confectionary, 
cakes,  candies  or  fruits,  shall  be  granted  for  ten  dollars. 

The  statute,  so  far  as  it  relates  to  the  remedy,  is  somewhat 
unique  and  difficult  of  comprehension.  It  requires  that  the 
penalty  shall  be  recovered  by  indictment,  upon  three  days'  pre- 
vious notice,  by  motion  of  tlie  solicitor  before  the  Circuit  Court, 
&c.,  one  half  to  the  use  of  the  informer,  the  other'  half  to  the 
State.  It  is  insisted,  that  the  statute  contemplates  an  informer, 
and  that  his  name  must  appear  as  such  in  connection  with  the 
indictment.  We  do  not  agree  with  the  counsel,  that  the  in- 
dictment was  demurrable,  because  no  informer's  name  ap- 
pears upon  it.  A  just  construction  of  the  act  would  not  al- 
low the  right  of  the  State  to  punish  those  who  seek  to  avoid 
her  revenue  laws,  and  to  recover  from  them  the  penalty  im- 
posed, and  which  is  a  compensation  for  the  loss  of  revenue 
consequent  upon  the  failure  of  the  defendant  to  obtain  license, 
to  depend  upon  the  fact  whether  any  one  would  become  an 
informer  in  the  sense  contended  for.  Were  such  the  law,  a 
large  portion  of  the  public  revenue  might  go  uncollected,  as  it 
rarely  happens  that  the  small  sum  allowed  to  informers  is  suf- 
ficient to  stimulate  them  to  set  on  foot  such  prosecutions.  The 
State  receives  the  penahy,  to-wit,  treble  the  price  of  the  license, 
one  half  to  the  use  of  the  informer,  if  there  be  one,  and  if  no 
informer  claims  the  moiety,  the  State  may  retain  the  whole. 
Regarding  the  prosecution  as  a  means  of  recovering  the  pen- 
alty, we  see  no  reason  why  the  doctrine  applicable  to  qui  tarn 
actions  should  not  apply,  in  respect  to  which  Judge  Black- 
stone  says :  If  the  king  commence  the  action,  he  shall  have  the 
whole  forfeiture.  2  Bla.  Com.  162— citing  2  Haw.  PI.  Cr.368. 
The  defendant  cannot  complain  that  the  State,  instead  of  the 
informer,  takes  the  other  moiety.  It  is  the  same  to  him,  as 
the  penalty  is  not  thereby  incurred,  and  he  is  deprived  of  no 
right  which  he  could  assert,  were  the  name  of  an  informer  en- 
dorsed upon  the  indictment.  The  demurrer  was  therefore 
properly  overruled. 

2.  The  witness,  Williams,  cannot  be  regarded  as  the  in- 
former, merely  because  he  was  sworn  as  a  witness.  He 
swears  that  he  was  not  the  informer,  and  was  therefore  pro- 
perly allowed  to  testify,  £is  he  was  entitled  to  no  portion  of  the 
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recovery,  and  consequenlly  had  no  interest  in  the  prosecution. 

3,  It  is  shown  that  the  husband  and  wife  lived  together  on 
the  premises  where  the  establishment  was  carried  on.  It  was 
a  question  wholly  foreign  from  the  matter  in  issue,  whether 
the  premises  belonged  to  the  husband,  the  wife,  or  a  third  per- 
son. The  question  in  issue  was,  whether  the  defendant  car- 
ried on  the  business  of  selling  confectionary,  cakes,  candies, 
fruit,  &c.,  without  obtaining  license ;  if  he  did,  it  was  wholly 
unimportant  whether  it  was  upon  his  own  or  his  w^ife's  land. 
So  that  we  cannot  conceive  how  he  could  have  been  preju- 
diced by  the  exclusion  of  the  deed  of  conveyance,  showing 
that  the  title  to  the  premises,  on  which  the  establishment  was 
situated,  was  in  one  Brooks  in  trust  for  the  benefit  of  Mrs. 
Williamson. 

4.  There  is  no  error  in  the  charge  of  the  courts  that  if  the 
wife  carried  on  the  establishment  with  the  privity  and  consent 
of  the  husband,  he  was  responsible  for  the  consequences.  If 
she  was  acting  with  his  privity  and  consent,  she  was  acting 
for  him,  as  much  as  if  he  had  employed  any  one  else  to  super- 
intend the  sales,  and  he  was  entitled,  by  virtue  of  his  marital 
relation,  to  her  earnings ;  he  was  also,  as  the  proof  informs  us, 
at  the  shop  occasionally,  and  although  otherwise  employed 
during  the  day,  returned  home  at  night.  Under  such  circum- 
stances, we  think  no  case  can  be  found  which  holds  that  the 
husband  is  not  liable.  Croft's  case,  in  Strange  1120,  decides 
that  the  wife  may  be  convicted  of  selling  gin  against  the  in- 
junction of  the  9lh  Geo.  2,  c.  23 ;  but  she  acted  without  the 
company  or  coercion  of  her  husband,  and  was  alone  the  of- 
fender. There  can  be  no  doubt  of  the  husband's  liability, 
when  the  wife  acts  with  his  concurrence.  1  Russell,  17,  et  seq. ; 
10  Johns.  Rep.  246. 

There  is  no  error  in  the  judgment,  and  it  is  consequently 
affirmed. 
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RANSOM,  Adm'r.  &c.,  vs.  QUARLES. 

1.  The  filing  of  a  certificate  of  the  clerk  of  the  court  in  which  a  judgment 
was  rendered  against  an  insolvent  estate,  substantially  describing  the 
judgment,  is  a  sufficient  compliance  with  the  statute  requiring  claims 
to  be  filed,  and  it  is  competent  for  the  creditor,  after  objection  is  made, 
to  produce  a  transcript  of  the  record. 

2.  An  error,  from  which  no  actual  injury  results,  is  not  a  ground  of  re- 
versal. 

3.  Where  a  clerk's  certificate,  substantially  describing  a  judgment,  is  filed 
by  a  creditor  as  evidence  of  his  claim  against  an  insolvent  eslate,  the 
omission  to  specify  the  costs  is  immaterial,  as  they  are  merely  conse- 
quential to  the  judgment. 

Error  to  the  Orphans'  Court  of  Marengo.     Tried  before  the 
Hon.  Jas.  A.  Young,  Judge. 

The  estate  of  the  plaintiff's  intestate  having  been  duly  de- 
clared insolvent,  the  defendant  in  error  as  evidence  of  a  de- 
mand held  by  him  against  the  eslate,  on  the  same  day,  filed 
with  the  clerk  a  certificate  of  the  clerk  of  the  Circuit  Court  of 
Perry  county,  stating  that  a  judgment  was  rendered  on  the 
19th  May  1843  in  said  court,  in  favor  of  the  defendant  against 
the  plaintiff  in  error  for  ^3630  44,  and  appeared  on  the  record 
as  still  unsatisfied.  The  plaintiff  in  error  at  the  instance  of 
another  creditor  of  the  estate  filed  objections  to  the  allowance 
of  the  demand,  whereupon  an  issue  was  made  up,  and  by  con- 
sent tried  by  the  court  without  a  jury.  The  defendant  in 
error  offered  in  evidence  a  transcript  of  a  judgment,  corres- 
ponding in  all  respects  with  that  described  in  the  certificate, 
except  that  it  was  for  $3620  44  damages  and  $73  70  costs 
of  suit.  The  plaintiff  in  error  objected  to  the  introduction  of 
this  transcript  as  evidence  of  the  variance.  He  also  objected 
-to  the  allowance  of  the  demand  or  any  part  of  it,  because  no 
legal  evidence  of  it  had  been  filed  in  six  months  after  the  de- 
cree of  insolvency,  and  to  the  amount  of  costs  on  the  same 
ground.  This  item  of  costs  had  been  brought  in  by  the  ad- 
ministrator as  a  credit  and  rejected.  The  court  overruled 
each  and  all  of  the  objections  and  rendered  judgment  for 
$5184  12,  the  supposed  full  amount  of  principle,  interest  and 
costs  thqn  due.    This  is  now  assigned  as  error. 
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Henly  &  Vary,  for  plaintiff  in  error. 
No  counsel  for  defendant. 

COLLIER,  C.  J.— In  Rowdon  v.  Young,  adm'r,  12  Ala. 
Rep.  234,  the  question  was  whether  the  filing  of  the  copy  of 
a  note  which  evidenced  a  claim  against  the  insolvent  estate  of 
the  defendant's  intestate,  was  a  compliance  with  the  statute, 
and  authorised  the  production  of  the  original  after  exception 
was  taken.  It  was  said  by  the  court,  that ''  it  is  perfectly  cer- 
tain, that  the  note  or  bill  single  is  not  the  debt,  but  merely 
furnishes  proof  of  it,  and  that  the  destruction  of  the  evidence 
would  not  extinguish  the  liability  to  pay.  We  have  seen  that 
the  affidavit  which  the  act  requires  may  be  made  after  an  ob- 
jection is  taken  for  the  want  of  it,  and  why  should  not  other 
proof  of  the  claim  be  admitted  in  the  same  manner  ?  The 
copy  of  the  bill  single  with  the  affidavit  is  quite  as  explicit  as 
the  most  formal  declaration ;  and  where  an  action  is  instituted 
in  the  ordinary  mode,  the  plaintiff  need  not  file  the  evidence 
of  bis  demand^  until  called  for  by  the  defendant,  or  it  is  requir- 
ed to  entitle  him  to  a  verdict  or  jucjgment.  Why  should  not 
the  same  indulgence  be  tolerated  in  a  proceeding  such  as 
that  now  before  us  ?  Besides,  does  not  the  statute  in  direct- 
ing pleading  to  be  made  up,  and  an  issue  tried,  contemplate 
the  introduction  of  other  proof  by  either  party  (where  it  is  ne- 
cessary) than  the  claim  as  filed  ?"  In  Rutherford's  adm'r  v. 
The  Br.  Bank  at  Mobile,  14  Ala.  Rep.  92,  this  court  was  of 
opinion  that  it  was  not  necessary  to  file  a  note  or  bond  against 
an  insolvent  estate  in  the  office  of  the  clerk  of  ihe  Orphans' 
Court,  but  the  statute  was  sufficiently  complied  with,  by  filing 
a  copy  or  substantial  statement  of  the  claim:  Ftwiher,  ii  Xhe 
claim  was  left  with  the  clerk  within  the  time  prescribed  for 
the  purpose  of  having  it  filed,  tlie  omission  of  the  clerk  to  reg- 
ister it  with  others  of  a  similar  character  could  not  prejudice 
the  creditor. 

If  the  principle  of  the  cases  cited  is  to  be  followed,  it  is  per- 
fectly certain  that  it  was  not  necessary  for  the  defendant  in 
error  to  file  a  transcript  of  the  record  and  judgment  in  the 
cause  which  he  insisted  showed  that  he  was  a  creditor  of  the 
intestate's  estate.     A  substantial  recital  of  the  amount  of  the 
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judgment,  the  time  when  it  was  recovered,  Sec,  was  quite 
sufficient  to  give  to  the  administrator  all  the  information  that 
was  necessary,  unless  he  proposed  to  make  defence  against 
the  claim,  in  that  event  he  could  file  exceptions  and  call  for  an 
authenticated  transcript.  In  fact  it  would  be  the  duty  of  the 
Orphans'  Court,  mero  matu,  to  require  the  production  of  legal 
evidence  of  a  claim  in  such  cases,  where  a  mere  memorandum 
or  copy  has  been  filed.  The  certificate  of  the  clerk  of  the 
court  in  ^hich  the  judgment  was  rendered^ reciting  the  essen- 
tial facts,  is  altogether  as  regular  and  effectual,  as  if  they  were 
embodied  in  a  statement  made  by  the  creditor  himself. 

The  discrepancy  between  the  certificate  of  the  clerk,  and 
the  transcfipt  produced,  is  not  a  fetal  objection  to  the  allow- 
ance of  the  claim.  There  is  no  contradiction,  except  as  to  the 
amount  of  the  judgment ;  the  parties,  court  by  which,  and 
time  when  it  was  rendered,  are  all  correctly  stated,  so  that  if 
it  was  necessary,  the  creditor  might  substitute  another  certifi- 
cate or  statement  of  his  demand  in  conformity  to  the  trans- 
cript. There  would  certainly  be  no  stronger  objection  to  the 
allowance  of  such  an  amendment  than  applies  to  a  defective 
writ,  declaration,  or  other  pleading. 

True,  the  decree  professes  to  allow  to  the  defendant  in  error 
the  full  amount  of  the  claim  stated  in  the  certificate  with 
$73  70  and  interest  on  these  sums,  yet  the  amount  of  the 
judgment  including  the  costs  with  interest  at  the  time  the  de- 
cree was  rendered  by  the  Orphans'  Court,  distributing  the  as- 
sets between  the  creditors,  exceeded  the  sum  estimated  as  the 
amount  of  the  claim.  Now  ahhough  the  court  may  have  pro- 
ceeded upon  a  hypothesis  prejudicial  to  the  estate  of  the  in- 
testate, yet  as  no  injury  resulted  in  fact,  the  error  was  merely 
speculative  and  does  not  warrant  a  reversal  of  the  decree. 

It  is  insisted  that  as  the  claim  filed  did  not  indicate  that  the 
defendant  in  error  sought  to  recover  the  costs  which  were 
taxed  on  the  judgment  recited  in  the  certificate  of  the  clerk, 
the  Orphans'  Court  could  not  take  them  into  the  account  and 
add  them  to  the  damages  recovered,  so  as  to  swell  the  amount 
of  the  claim.  The  costs  were  merely  consequential,  and  the 
certificate  is  sufficiently  comprehensive  to  show  that  the  de- 
mand was  for  whatever  the  judgment  entitled  the  creditor  to 
collect  by  execution.    If  necessary,  it  was  clearly  competeat 
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for  him  to  have  amended  his  claim  as  exhibited,  so  as  to  em- 
brace the  costs  eo  nomine.  Ahhough  the  Orphans'  Court 
may  have  refused  to  credit  the  administrator  with  the  amount 
of  the  costs,  it  was  clearly  competent  to  have  allowed  them  as 
a  part  of  the  claim  of  the  defendant  in  error.  Therie  may 
have  been  reasons  which  justified  their  rejection  in  the  one 
case  that  do  not  apply  to  the  other,  or  if  the  court  made  an  in- 
correct decision  either  with  or  against  the  consent  of  the  ad- 
ministrator, the  creditor  was  not  bound  to  acquiesce,  and  the 
court  itself  might  have  decided  correctly  for  the  creditor.  It 
is  enough  however  upon  this  point,  that  the  record  does  not 
show  an  available  error. 

What  we  have  already  said,  furnishes  an  answer  to  the  ques- 
tions attempted  to  be  raised  by  the  form  of  the  issue.  Without 
stopping  to  enquire  whether,  as  the  Judge  was  by  consent  of 
parties  substituted  for  the  jury,  his  decision  upon  the  issue 
should  not  be  regarded  both  as  a  verdict  and  judgment,  we 
are  satisfied  upon  the  facts  and  the  law  as  we  have  stated  it, 
the  result  is  correct. 

It  remains  but  to  add  that  the  decree  of  the  Orphans'  Court 
must  be  affirmed. 


GLOVER  vs.  GLOVER. 

1.  Where  a  husband  abandons  his  wife  without  just  cause,  and  casts  her 
upon  society  destitute  of  the  means  of  subsistence,  a  Court  of  Chancery , 
as  an  original  ground  of  equity,  will  entertain  a  bill  filed  against  him 
for  alimony. 

2.  The  Chancery  Courts  of  this  State  have  no  jurisdiction  of  a  bill  filed 
against  a  non-resident  defendant,  unless  "  the  ground  or  cause  of  ac- 
tion, or  transaction,"  on  which  the  bill  is  founded,  occurred  within  its 
limits. 

Error  to  the  Chancery  Court  of  Sumter.    Tried  before  the 
Hon.  A.  Crenshaw. 

R.  H.  Smith,  for  plaintiff  in  error : 

1.  The  wife  may  maintain  her  bill  upon  the  abandonment 
and  ill  usage  of  her  husband  as  a  bill  standing  alone  on  this 
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ground,  and  not  incidental  to  a  bill  for  divorce  or  the  execu- 
tion of  a  contract  to  settle.  Almond  v.  Almond,  4  Rand.  662; 
Purcell  V.  Purcell,  4  Hen.  &  Mun.  507 ;  Watkyns  v.  Watkyns^ 
3  Atk.  96 ;  Williams  v.  Callow,  2  Vern.  752 ;  Duncan  v.  Dun- 
can, 2  Ves.  396,  and  cases  cited  ;  Prather  v.  Prather,  4  Des. 
83 ;  ib.  183 ;  Sutler  v.  Butler,  4  Lit.  202 ;  Thornberry  v.  Thorn- 
berry,  2  J.  J.  Marshall,  324 ;  Knight  v.  Knight,  2  Haywood, 
101.  Modern  decisions  in  England  involve  the  question  in 
doubt  there,  if  they  are  not  averse  to  the  doctrine  contended  for; 
but  the  question  has  not  been  decided  in  Alabama,  and  reason 
and  justice  are  in  favor  of  the  right.  Indeed  the  right  of  the  wife 
to  file  her  bill  may  be  deduced  as  a  legal  result  from  the  mar- 
riage obligation.  Suppose  the  wife  have  good  cause  for  di- 
vorce, but  in  view  of  circumstances  (many  of  which  of  the 
strongest  character  and  weight  might  be  mentioned)  she 
shrinks  from  exhibing  her  bill  for  divorce — shall  it  be  said 
she  loses  the  right  of  support — a  riglit  incident  to  an  existing 
marriage  relation,  not  springing  up  oa  a  dissolution  of  the  tie. 
It  would  seem  that  the  right  to  the  support  is  strongest  while 
the  relation  subsists,  and  he,  and  he  alone  is  derelict,  yet  by 
our  own  decision  on  a  divorce  of  the  husband  for  adultery  of 
the  wife,  alimony  will  be  decreed  to  the  wife,  and  can  it  be 
said  that  he  cannot  he  compelled  to  support  his  wife  Avhile  she 
is  innocent? 

2.  Nor  can  it  be  objected  that  she  is  a  resident  of  Virginia, 
and  he  has  gone  to  Tennessee.  He  cannot  evade  the  right  to 
screen  himself  from  discharging  the  duty  by  deserting  the 
State  of  Virginia,  placing  his  funds  in  Alabama  and  taking 
himself  to  Tennessee.  All  this  was  but  a  fraudulent  contri- 
vance to  defeat  the  wife.  Besides,  I  know  of  no  principle 
which  should  exclude  the  wife  from  suing  in  our  courts.  The 
money  in  this  case  should  have  been  ordered  to  be  put  at  in- 
terest, and  the  interest  paid  the  wife  until  the  husband  shall 
be  willing  to  receive  her  back,  and  treat  her  properly. 

F.  S.  Lyon,  for  defendant  in  error : 

1.  If  the  bill  was  filed  for  alimony  on  the  gfound  of  ill  usage 

and  abandonment  on  the  part  of  the  hunband,  it  cannot  be 

sustained.     The  complainant  was  a  citizen  of  Virginia,  and 

the  defendant  of  Tennessee,  where  the  bill  was  filed,  and 

83  '      ' 
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there  is  no  ground   disclosed  upon  which   the  court  below 
could  take  jurisdiction  of  the  cause. 

Under  our  laws  the  complainant  had  no  right  to  file  a  bill 
in  this  State  for  divorce,  either  from  the  bonds  of  matrimony 
or  from  bed  and  board — alimony  is  but  an  incident  to  divorce 
from  bed  and  board,  and  cannot  be  recovered,  except  in  case 
of  a  judicial  separation  of  the  parties,  else  how  could  the  re- 
covery by  the  wife  be  protected  or  enjoyed  by  her.  If  allow- 
ed to  recover  alimony  without  a  divorce  from  bed  and  board, 
whereby  she  would  be  placed  beyond  the  control  of  the  hus- 
band, and  within  the  protection  of  the  law,  the  recovery  when 
reduced  to  money  or  property  would,  by  operation  of  law, 
become  the  husband's. 

It  may  be  that  the  allegations  and  the  proof  on  the  part  of 
the  complainant  were  sufficiently  strong  to  authorise  a  divorce 
from  bed  and  board,  but  the  complainant  was  not  a  citizen  of 
this  State,  and  could  not  therefore  file  her  bill  for  a  divorce  in 
our  courts.  The  bill  contains  no  prayer  for  a  divorce  and 
hence  no  decree  for  alimony  could  be  made  upon  it.  2  Story's 
Com.  on  Eq.  647,  648;  Ball  v.  Montgomery,  2  Ves.  195, 196; 
Head  v.  Head  3  Atk.  550 ;  Legard  v.  Johnson  3  Ves.  359 ; 
Clancy  on  Married  Women,  13,  5  chap.  9  p.  549,  550;  4  Rus- 
sell, 428. 

CHILTON,  J.— This  was  a  bill  filed  by  the  plaintiff'  in 
error  against  the  defendant  Bradley  S.  Glover,  her  husband, 
to  obtain  a  decree  for  alimony.  The  bill,  which  is  fully  sus- 
tained by  the  proof,  alleges  that  the  parties  were  married  and 
resided  for  many  years  in  the  State  of  Virginia,  in  which 
State  the  complainant  still  resides ;  that  the  defendant  treated 
her  most  cruelly,  and  drove  her  from  his  residence,  forbiding 
her  return,  and  that  notwithstanding  he  has  property  adequate 
to  their  mutual  support,  he  failed  to  make  any  provision  for 
her  maintenance,  but  absconded  from  the  State  of  Virginia, 
leaving  her  entirely  dependent  and  destitute,  and  a  charge 
upon  her  friends.  It  is  shown  that  the  defendant  has  funds 
in  this  State,  out  which  the  complainant  prays  that  an  allow- 
ance may  be  made  to  her,  and  the  persons  who  have  the  funds 
Lie  brought  before  the  court.  It  further  appears  by  an  affida- 
vit in  the  reoord  that  the  husband  resides  in  the  Slate  of  Ten- 
nessee. 
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The  chancellor  was  of  the  opinion  that  the  complainant  was 
not  entitled  to  the  relief  prayed,  and  dismissed  the  bill.  ' 

The  question  involved  is  one,  which,  so  far  as  I  am  advised, 
has  never  been  decided  by  this  court,  and  I  have  consequently 
bestowed  upon  it  all  the  consideration  which  its  delicacy  and 
importance  demand,  and  which  my  time  would  allow. 

I  think  it  is  pretty  clear  from  an  examination  of  the  English 
authorities,  especially  those  of  more  modern  date,  that  the 
claim  of  the  complainant  cannot  be  sustained,  if  they  are  to 
be  followed.  In  that  country  the  courts  of  chancery  have 
generally  refused  to  entertain  a  bill  for  alimony,  unless  the 
parties  have  entered  into  an  agreement  that  it  should  be  allowed, 
or  a  sentence  of  separation  a  mensa  et  thoro  had  been  previously 
passed  by  the  ecclesiastical  court.  In  the  case  of  Head  v.  Head, 
3  Atk.  547,  to  which  we  are  refered  by  the  counsel  for  the 
defendant  in  error.  Lord  Hardwick  says  that  he  could  find  no 
decree  to  compel  a  husband  to  pay  a  separate  maintenance  to 
his  wife,  unless  upon  an  agreement  between  them,  and  even 
then  unwillingly.  This  dictum  seems  generally  to  have  been 
followed,  but  it  may  be  remarked  that  this  learned  chancellor 
had  overlooked  the  cases  in  2  Vernon,  of  Oxenden  v.  Oxen- 
den,  493,  where  the  husband  by  his  cruelty  having  forced  his 
wife  to  separate  from  him,  the  court  of  chancery  decreed  the 
interest  of  six  thousand  pounds,  a  portion  settled  on  the  bus- 
band  for  life,  to  be  paid  to  her,  for  her  separate  maintenance 
until  cohabitation ;  and  that  the  subsequent  case  of  NickoUs 
v.  Danvers,  571,  makes  a  similar  provision  for  the  wife, 
who  having  been  cruelly  treated  by  the  husband  separated 
from  him,  and  filed  her  bill,  praying  that  £3000,  which  came 
to  her  from  her  deceased  mother's  estate,  might  be  decreed 
for  her  own  use  and  maintenance.  So  also  in  Williams  v. 
Callow,  ib.  752,  the  court  decreed  the  interest  of  a  trust  bond 
given  for  the  wife's  portion,  to  be  paid  to  the  wife  for  her 
separate  maintenance,  by  reason  of  the  drunkeness  and  ex- 
travagance of  the  husband,  and  his  rude  and  abusive  treat- 
ment of  his  wife.  In  these  cases  there  was  neither  a  divorce 
nor  an  agreement  to  live  separate.  See  also  Lasbrook  v.  Ty- 
ler, 1  Chan.  Rep.  24,  and  Watkins  t.  Watkina,  2  Alk.  96. 
In  Ball  v.  Montgomery,  2  Ves.  Jr.  195,  Lord  Loughborough 
says,  he  did  not  recollect  any  such  cases  as  were  cited  to  him 
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from  Vernon,  and  he  asserts  the  broad  doctrine  that  a  married 
woman  should  not  be  a  plaintiff  in  a  suit  in  equity  for  a  sepa- 
rate maintenance,  and  that  no  court,  not  even  the  ecclesiasti- 
cal court,  has  any  original  jurisdiction  to  decree  such  sepa- 
rate maintenance,  but  it  can  only  be  awarded  as  incidental  to 
some  other  matter.  For  example,  by  the  Chancery  Court, 
Avhen  the  wife  applies  upon  a  supplicavit  for  security  of  the 
peace  against  her  husband ;  (but  this  ground  of  equitable  in- 
terposition is  denied  by  the  modern  writers — Roper,  Husb. 
&  Wife,  309 ;  Clancey's  Rights,  &c.  454-5)  and  by  the  eccle- 
siastical court,  when  the  wife  libels  the  husband />rop^er  sceve- 
tiam,  or  by  reason  of  his  desertion,  lb.  549.  Mr.  Fonblanque 
in  his  treatise  on  equity,  vol.  1,  p.  94,  maintains  the  doctrine 
"  that  a  wife  may  have  a  separate  estate  from  her  husband  as 
by  agreement  or  by  decree  for  ill  usage,  or  alimony ;  ib.  104, 
105,  where  the  cases  are  collated.  The  doctrine  of  Ball  v. 
Montgomery,  supra  has  been  generally  followed,  as  settling 
the  law  in  England,  (see  Stones  v.  Cook,  7  Sim.  22,  and 
Vandergucht  v.  De  Blaqiiise,  8  ib.  315,)  but  seems  hardly  re- 
concilable with  the  case  of  Duncan  v.  Duncan,  19  Ves.  394, 
which  seems  to  favor  a  different  doctrine.  So  stands  the  law 
in  England,  and  since  heJr  learned  chancellors  have  not  been 
able  to  reconcile  their  own  decisions,  we  feel  that  we  shall 
not  be  wanting  in  respect  for  them  in  adopting  a  rule  of  de- 
cision for  ourselves,  which  we  conceive  to  be  more  consonant 
with  an  enlightened  equity,  and  with  the  fundamental  princi- 
ples and  maxims  upon  which  the  jurisdiction  of  our  courts  of 
chancery  is  based. 

No  one  will  deny  but  that  the  husband  is  bound  by  the 
strongest  obligations,  resulting  not  alone  from  the  contract  of 
marriage,  but  founded  upon  the  highest  moral  consideration, 
to  support  his  wife.  And  if  it  be  true  that  the  law,  as  well  as 
enlightened  conscience,  creates  this  obligation,  and  no  court 
can  enforce  its  performance  or  compensate  for  its  most  cruel 
and  flagitious  violation,  then  indeed  has  one  class  of  cases 
been  found,  which  falsifies  the  boasted  maxim,  "  that  for  every 
wrong  there  is  a  remedy,  and  for  every  injustice  an  adequate 
and  salutary  relief."  The  learned  commentator  upon  equity 
juris})rudence,  Mr.  Justice  Story,  after  reviewing  the  various 
adjudications  of  the  English  courts,  remarks,  "  In  America, 
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a  broader  jurisdiction  in  cases  of  alimony  has  been  asserted 
in  some  of  our  courts  of  equity,  and  it  has  been  held,  that  if 
a  husband  abandons  his  wife  and  separates  himself  from  her 
without  providing  any  reasonable  support,  a  court  of  equity 
may,  in  all  such  cases,  decree  her  a  suitable  maintenance  and 
support  out  of  his  estate,  upon  the  very  ground  that  there  is 
no  adequate  or  sufficient  remedy  at  law  in  such  a  case,"  and 
then  adds  his  own  view,  "  that  there  is  so  much  good  sense  and 
reason  in  this  doctrine  tJwt  it  might  be  wished  that  it  were 
generally  adopted."  2  Story's  Equity  Jurisp.  §  1423, — 4th 
edition. 

The  case  referred  to  in  support  of  the  text,  is  Purcell  v. 
Purcell,  4  Hen.  &  Munf.  507,  which  fully  sustains  it.  In  that 
case  the  bill  was  filed  to  obtain  alimony;  It  set  forth  the  mar- 
riage of  the  parties — that  without  any  impropriety  on  the  part 
of  the  wife,  the  husband  had  separated  himself  from  her  with- 
out providing  her  the  means  of  support ;  that  with  all  her  en- 
deavors, she  had  often  been  without  the  necessaries  of  life,  and 
that  his  knowledge  of  the  fact  instead  of  exciting  even  com- 
passion, had  caused  only  contempt  and  insult,  and  that  she 
had  been  compelled  to  support  upon  the  charity  of  others. 
Wherefore  she  prayed  a  comfortable  support  to  be  decreed 
her  out  of  her  husband's  estate,  which  was  adequate,  and  for 
general  relief.  The  chancellor  said,  "  if  the  jurisdiction  of 
this  court  were  now  to  be  settled  upon  English  precedents, 
there  might  be  some  doubt  about  the  question,  from  the  cases 
as  brought  into  one  view  by  Mr.  Fonblanque,  but  I  shall  leave 
this  clashing  of  English  judges  to  be  reconciled  among  them- 
selves, and  take  up  the  question  upon  first  principles."  He 
then  proceeds  to  derive  the  jurisdiction  of  the  chancery  couit 
over  the  subject  of  alimony,  not  as  incidental,  but  as  an  ori- 
nal  ground  of  equity,  in  cases  where  the  right  to  a  mainten- 
ance exists,  and  the  law  affords  no  remedy,  and  to  award  an 
inquiry  into  the  master  as  to  the  defendant's  property ;  which 
being  reported,  he  decreed  an  annual  allowance  of  three  hun- 
dred dollars  to  be  made  to  the  wife,  with  liberty  to  each  parly 
to  apply  to  the  court  to  increase  or  diminish  it,  as  circum- 
stances should  in  future  make  it  proper,  which  provision  shou'd 
continue  no  longer  than  he  is  willing  to  restore  her  to  the  com- 
forts of  bed  and  board,  and  give  satisfactory  assurance  for  her 
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enjoyment  thereof.  To  this  case  is  appended  a  note,  vvhich 
states :  "  after  the  decision  of  the  case  by  the  chancellor,  the 
defendant's  counsel  made  application  to  the  Judges  of  the 
Court  of  Appeals  for  leave  to  take  up  the  case  to  that  court, 
by  appeal,  which  they  wmnimously  refused,  and  expressed 
themselves  perfectly  satisfied  with  the  decree  upon  the  merits; 
so  that  the  doctrine  of  alimony  may  now  be  considered  as 
settled." 

The  decisions  in  the  State  of  South  Carolina  have  been  in 
conformity  to  the  doctrine  settled  by  the  Virginia  Courts  in 
Purcell  V.  Purcell.  In  Jelineau  v.  Jelineau,  2  Des.  45,  the 
court  interfered  to  protect  the  wife,  who  had  been  compelled 
by  the  ill  treatment  of  the  husband  to  leave  him,  although  he 
made  an  offer  to  receive  her  back  again,  it  appearing  the  offer 
was  made  merely  to  avoid  the  maintenance  sought  by  the  bill 
and  to  elude  the  justice  of  the  court.  She  was  decreed  to  be 
entitled  to  maintenance  according  to  the  fortune  of  the  hus- 
band, whose  circumstances  were  directed  to  be  ascertained 
by  the  master.  The  chancellor  says,  if  there  were  no  prece- 
dents for  such  proceeding,  the  court  would  make  one.  So 
also  in  Prather  v.  Prather,  4  Des.  83,  the  very  learned  and  la- 
mented chancellor  (Desaussure,)  summoned  the  energies  of 
his  powerful  intellect  to  sustain  the  doctrine  that  if  the  wife  is 
ill  used,  and  driven  from  home  by  her  husband,  she  is  entitled  . 
to  the  protection  of  the  court  in  decreeing  her  alimony  pro- 
portioned to  the  husband's  fortune,  to  be  paid  annually  to  the 
wife,  until  the  husband  should  receive  her  home  and  treat  her 
kindly.— See  also  Devall  v.  Devall,  ib.  79,  94,  167.  The  de- 
cisions  of  Kentucky  are  perhaps  to  be  refered  to  the  statute  of 
that  State,  passed  upon  the  subject  of  alimony  in  1800 ;  but  in 
Lockridge  v.  Lockridge,  3  Dana  28,  it  is  said  by  Robertson, 
C.  J.,  that  without  the  statute,  we  should  not  doubt  the  power 
of  the  chancellor,  in  this  State,  to  decree  alimony  for  such 
cruel  treatment  by  the  husband  as  would  render  a  separation 
proper. — See  also  Butler  v.  Butler,  4  Litt.  201 ;  4  Rand.  662 ; 
2  Hayw.  101. 

I  will,  hoVvever,  not  lengthen  out  this  opinion  by  reference 
to  futher  authority,  since  in  my  judgment,  upon  principle,  the 
doctrine  contended  for  is  placed  by  the  American  decisions 
above  cited  upon  solid  and  impregnable  ground.  But  although 
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in  our  opinion,  the  court  of  equity  has  original  jurisdiction 
over  the  subject  of  alimony,  we  are  nevertheless  constrained, 
by  our  view  of  the  law,  in  respect  to  another  point  involved 
in  this  cause,  to  deny  the  relief  sought  by  the  complainant's 
bill. 

The  husband  is  a  non-resident  of  this  State,  and  the  com- 
plainant shows  by  her  bill  that  she  resides  in  the  State  of  Vir- 
ginia, in  which  State  the  cause  of  complaint  originated.  The 
question  then  comes  up,  does  the  mere  fact  that  the  husband 
has  debts  due  him  from  citizens  in  this  State,  give  the  court 
of  chancery  jurisdiction  ?  We  will  not  undertake  now  to  de- 
termine whether,  under  the  act  of  February  1846,  (see  pamph. 
Acts  17)  the  claim  of  the  complainant  is  such  an  "  indebted- 
ness" as  will  entitle  her  to  relief  there  provided  for  non-resi- 
dents having  effects  in  this  State.  The  bill  was  not  filed  un- 
der that  statute,  does  not  comply  with  its  requisitions,  and  the 
complainant  can  therefore  derive  no  benefit  from  it,  even 
though  it  authorised  the  remedy  which  she  seeks,  and 
upon  which  we  desire  to  be  con^jidered  as  expressing  no 
opinion. 

In  the  heirs  of  Holman  v.  The  Bank  of  Norfolk,  12  Ala. 
Rep.  369,  428,  it  was  held  that  the  proper  construction  of  the 
act,  giving  courts  of  chancery  jurisdiction  of  non-resident  de- 
fendants, did  not  authorise  proceedings  against  a  non-resident 
on  constructive  notice  by  publication,  unless  the  cause  of  ac- 
tion, or  the  transaction  pn  which  the  bill  may  be  brought  took 
place  within  the  State. — See  Clay's  Digest  353,  §  58.  The 
proviso  to  the  act  declares,  "  that  it  shall  not  be  so  construed 
as  to  authorise  proceedings  against  persons  residing  out  of 
the  State,  unless  the  ground,  or  cause  of  action,  or  transaction 
on  which  the  bill  may  be  brought,  took  place  within  this  State." 
In  the  case  above  cited,  it  was  said  that  it  was  never  intended 
that  our  citizens  should  make  contracts  or  acquire  rights  in 
other  countries  and  then  compel  the  non-resident  defendants 
with  whom  they  contract  to  come  here  and  litigate  the  matter, 
still  less  could  it  be  tolerated  that  when  two  foreigners  have 
entered  into  a  contract,  one  should  compel  ihe  other  to  come 
to  this  State  and  litigate  his  title,  merely  because  the  subject 
matter  of  the  contract  was  here. 

This  view  is  conclusive  upon  the  right  of  the  complainant 
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to  maintain  her  bill  in  this  State  against  her  husband,  who 
resides  in  the  State  of  Tennessee.  We  confess  this  is  a  hard 
case  upon  her,  and  not  without  some  reluctance,  pronounce 
tliat  the  decree  of  the  chancellor  must  be  affirmed. 


COCHRAN  &  ESTILL  vs,  CUNNINGHAM'S  EX'R. 

1.  It  is  well  settled,  that  in  an  action  at  law  by  partners  all  must  be  enti- 
tled to  recover,  or  the  action  cannot  be  maintained  :  When,  therefore, 
one  of  two  partners,  either  before  or  after  the  dissolution  of  the  firm, 
does  an  act  which  bars  him,  it  will  equally  preclude  the  other  from 
bringing  a  suit  in  the  partnership  name. 

2.  In  a  suii  at  law  by  partnars,  the  admission  of  one  of  them,  after  the 
dissolution  of  the  firm,  that  he  has  no  right  of  action,  is  competent  tes- 
timony in  bar  of  the  suit. 

3.  Where  money  is  received  to  the  use  of  a  firm,  and  suit  is  instituted 
for  its  recovery  against  one  of  the  partners  alone,  the  other,  being  lia- 
ble to  his  copartner  for  contribution  in  the  event  of  a  recovery,  is  an  m- 
competent  witness  for  him. 

Error  to  the  Circuit  Court  of  Talladega.  Tried  before  the 
Hon.  N.Cook. 

The  facts  of  this  case  may  be  thus  stated :  The  plaintiffs,  as 
attorneys  and  partners  in  the  practice  of  law,  had  performed 
various  services  for  the  Bank  of  Rome,  and  for  which  the 
bank  was  indebted  to  them.  In  the  settlement  of  a  claim  they 
held  on  one  Thomas,  at  the  request  of  the  agent  of  the  bank, 
they  took  a  note  for  twenty-four  hundred  dollars  in  the  name 
of  Estill  alone.  The  reason  why  the  note  was  taken  in  the 
name  of  Estill  was,  that  the  bank  had  much  difficulty  in  bring- 
ing suits  in  its  own  name  in  Alabama,  and  also  for  the  pur- 
pose of  consummating  an  agreement  between  the  agent  of  the 
bank  and  Estill,  to-wit,  that  he  should  hold  and  use  said  note, 
or  a  part  thereof,  in  payment  of  the  fees  due  to  the  plaintiffs. 
This  note  was  sued  on  in  the  name  of  Estill,  and  judgment 
recovered  against  Thomas.  The  partnership  of  Cochran  & 
Estill  was  dissolved  in  April  1842.    After  the  dissolution  of 
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the  firm,  it  appeared  that  Smith,  the  President  of  the  bank,  and 
Estill  went  together  to  the  store  of  Cunningham  &  Dixon,  and 
it  was  agreed  that  Smith  should  sell  the  judgment  in  the  name 
of  Estill  against  Thomas,  upon  Smith  undertaking  to  pay  the 
fees  due  Cochran  &  Estill.  Thereupon  Cunningham  sold  and 
delivered  Smith  goods  to  the  amount  of  the  judgment.  Smith, 
however,  afterwards  refused  to  pay  the  fees,  and  they  are  still 
unpaid.  In  a  few  days  afterwards,  Cunningham  called  on 
Estill  to  transfer  the  judgment  to  hina,  which  Estill  declined  to 
do,  because  the  fees  were  not  paid,  but  on  the  21st  day  of 
February  1843,  Estill  did  execute  a  transfer  to  Cunningham 
of  ail  the  right  he  had  in  said  judgment,  and  on  the  same  day 
Cunningham  executed  an  instrument  to  Estill,  by  which,  after 
reciting  that  he  held  the  receipt  of  Cochran  &  Estill  for  a  note 
in  their  hands  for  collection  on  John  S.  Bennett,  and  endorsed 
by  Looney,  payable  to  the  Western  Bank  of  Georgia,  he  trans- 
ferred said  note  to  Eslill  for  the  purpose  of  paying  him  all 
fees  due  from  said  Bank  of  Rome  (which  appears  to  be  the 
same  aa  the  Western  Bank  of  Georgia) ;  and  which  provides 
that  after  paying  all  fees,  the  residue,  when  collected,  shall  be 
paid  to  said  Cunningham.  The  foregoing  facts  appeared  from 
the  admissions  of  Estill  and  Cunningham,  who,  differing  about 
the  matter,  had  verbally  submitted  the  question  of  Cunning- 
ham's liability  to  arbitrators,  before  whom  they  both  made 
statements,  as  evidence  on  which  they  should  act.  The  arbi- 
trators awarded  that  Cunningham  should  not  pay  anything. — 
Cochran,  however,  was  not  present. 

The  defendant  offered  as  a  witness  Dixon,  the  partner  of 
Cunningham,  who  testified  that  the  goods  given  to  Smith  for 
the  judgment  were  the  goods  of  the  firm  of  Cunningham  & 
Dixon,  and  were  equal  in  value  to  the  judgment,  and  that 
Thomas  had  satisfied  the  judgment  in  full  by  paying  the 
amount  to  the  Bank  at  Montgomery  on  a  debt  due  by  Cun- 
ningham &  Dixon,  and  which  was  done  with  the  consent  of 
Cunningham  &  Dixon.  The  witness  stated,  that  whether  he 
was  interested  or  not  in  the  matter  depended  on  his  own  choice; 
that  there  was  no  agreement  which  bound  him  to  pay  any 
portion  of  the  sum  that  might  be  recovered  in  this  suit.  This 
witness  also  stated  that  he  saw  Cochran  in  tlie  summer  of 
1842,  and  enquired  of  him  why  he  had  not  assigned  the  judg- 
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ment,  who  replied  that  he  was  willing  to  do  it  until  he  ascer- 
tained it  was  in  the  name  of  Estill  alone,  and  it  was  therefore 
unnecessary  for  him  to  assign  it  The  plaintiffs  objected  to 
the  competency  of  this  witness,  on  the  ground  of  interest,  but 
the  objection  was  overruled.  They  also  objected  to  all  ad- 
missions made  by  Estill  alone,  after  the  dissolution  of  the 
partnership,  which  objection  was  also  overruled.  The  testi- 
mony tended  to  show  that  the  defendant  Cunningham  had  no- 
tice of  the  dissolution  of  the  firm.  The  court  charged  the  jury 
that  if  the  judgment  in  favor  of  Estill  belonged  to  the  bank, 
and  Estill  held  a  lien  upon  it  for  fees  due  the  plaintiffs  from 
the  bank,  and  Smith,  the  President  of  the  bank,  offered  to  sell 
the  judgment  for  goods  to  Cunningham  and  his  partner,  and 
if  Smith  and  Cunningham  applied  to  Estill,  vs^ho  agreed,  on 
the  promise  of  Smith  to  pay  the  fees,  to  transfer  the  judgment 
to  Cunningham  and  to  look  to  Smith  for  the  fees,  and  there- 
upon Cunningham  and  his  partner,  with  the  knowledge  and 
consent  of  Estill,  delivered  the  goods  to  Smith,  relying  on  the 
promise  of  Estill  to  transfer  the  judgment  to  them  discharged 
of  the  lien,  then  Estill  could  not,  after  the  goods  were  delivered 
and  beyond  the  reach  of  Cunningham  and  his  partner,  refuse 
to  transfer  the  judgment,  or  set  up  his  lien  upon  it  for  fees,  nor 
could  the  plaintiffs  recover  of  the  defendant  any  part  of  the 
proceeds  for  their  fees. 

The  court  further  charged  the  jury,  that  if  Cunningham  was 
in  no  wise  interested  in  the  fees  due  the  plaintiffs  by  the  Bank 
of  Rome,  nor  liable  at  all  for  them,  and  had  voluntarily  pro- 
mised to  pay  them,  after  he  had  bought  the  judgment,  that 
such  a  promise  would  be  a  nudum  pactum,  and  of  no  force  in 
law. 

To  these  charges  the  plaintiffs  excepted,  and  now  assign 
them,  together  with  the  several  rulings  of  the  court,  as  error. 

EiCE,  for  plaintiffs  in  error : 

1.  After  dissolution,  one  partner  has  no  right  to  transfer  a 
judgment  rendered  in  favor  of  himself,  but  vpon  which  the  firm 
has  a  lien  for  a  debt  due  to  it ;  especially  when  the  only  pre- 
tended consideration  of  such  transfer  is  the  verbal  promise  of 
a  third  person  to  pay  the  debt  due  the  firm,  and  when  the 
transfer  is  made  to  one  who  has  had  no  previous  dealings 
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whatever  with  the  firm  until  after  dissolution,  and  who  has 
notice  of  the  dissolution  and  notice  of  the  lien  of  the  firm  upon 
the  judgment.     Story  on  Part.  481. 

2.  Such  a  transfer  is  a  "  new  contract,"  which  cannot  be 
made  by  one  partner  after  dissolution.  This  "  new  contract" 
would  be  highly  injurious  to  the  firm,  by  depriving  it  of  its 
judgment  lien  and  security,  and  forcing  it  to  take  a  mere  pro- 
mise of  a  third  person,  (which  may  be  void  by  the  statute  of 
frauds,  or  otherwise  worthless.)  Bell  v.  Morrison,  1  Peters' 
Rep.  370 ;  Story  on  Partn.  458-461,  and  note  3 — 471,  notes  1 
and  2.  The  doctrine  of  the  English  books  on  this  subject  is 
overturned  by  American  courts.     Story  on  Partn.  461,  note  3. 

3.  After  dissolution,  the  admissions  of  one  partner  are  not 
evidence  against  another.  Story  on  Partn,  460  to  462 ;  Bar- 
ringer  et  al.  v.  Sneed,  3  Stew.  Rep.  201 ;  Bell  v.  Morrison,  1 
Peters,  351-372. 

4.  The  witness  Dixon  was  clearly  incompetent  to  testify 
for  his  copartner  Cunningham.  Simmons  v.  Smith,  21  Eng. 
Com.  Law  Rep.  374 ;  Collins  v.  Flowers,  1  How.  Miss.  Rep. 
26 ;  Cline  v.  Little,  5  Blackf.  486 ;  Pike  v.  Blake,  8  Vermont, 
400;  Pinney  v.  Bugbee,  13  ib.  623;  Tompkins  v.  Beers,  2 
Root's  Rep.  498 ;  Lowry  v.  Summers,  7  Halst.  240. 

L,  E.  Parsons  &  Morgan,  for  defendant : 

1.  If  this  was  not  a  partnership  demand,  the  witness  Dixon 
was  clearly  competent.  If  it  is,  he  is  competent,  because  it  is 
a  good  defence  "  under  the  general  issue,  or  specially  in  bar." 
1  Chitty's  PI.  50;  3  Bacon's  Ab.  697;  2  Vernon,  97;  3  Term 
Rep.  433-35 ;  Foster  et  al.  v.  Hooper,  2  Mass.  572. 

2.  Either  partner  may  release  or  transfer  a  debt  due  the 
firm,  after  dissolution.  Beak  v.  Beak,  3  Swans.  627;  Morse 
V.  Bellows,  7  N.  Hamp.  549 ;  Beecham  v.  Curry,  19  Johns.  143; 
Correls  v.  Bos  well,  1  Dana,  475 ;  Porter  v.  Bristow,  4  M.  & 
Selw.  156 ;  King  v.  Smith,  4  C.  &  P.  108 ;  Biggs  v.  Fellows, 
8  B.  &  C.  402. 

3.  Admissions  made  by  one  partner,  after  the  dissolution 
of  the  firm,  are  competent  for  all  purposes  as  evidence,  except 
to  create  a  liability  not  existing  while  the  partnership  was  in 
existence.  Wood  v.  Bradick,  1  Taunt.  104 ;  Bell  v.  Morrison, 
1  Peters,  351;  Mann  v.  Locke,  11  N.  Hamp.  246;  Parker  v. 
Merrill,  6  Green!.  410;  4  Paige,  17. 
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DARGAN,  J. — The  counsel  for  the  plaintiffs  in  error,  in 
their  argument,  present  three  questions :  1st — that  one  part- 
ner has  no  right,  after  the  dissolution  of  the  firm,  to  transfer  its 
effects  or  choses  in  action  so  as  to  bind  the  firm ;  2d — that  the 
admissions  made  by  Estill  after  the  firm  was  dissolved,  in  ref- 
erence to  the  transfer  made  by  him,  were  illegal  proof;  3d— 
that  Dixon  was  interested  in  the  event  of  the  suit,  and  there- 
fore incompetent  to  testify. 

1.  We  do  not  not  deem  it  necessary  to  examine  how  far,  or 
under  what  circumstances,  one  partner,  after  the  dissolution  of 
the  firm,  has  the  power  to  transfer  the  partnership  assets,  or 
assign  the  partnership  demands ;  for  the  rule  is  well  settled, 
that  in  a  suit  at  law  all  the  plaintiffs  must  be  entitled  to  recover, 
or  the  suit  cannot  be  maintained ;  and  any  matter  that  will 
negative  the  right  of  one  of  the  partners  to  bring  the  suit  is 
sufficient  to  defeat  the  action.  If,  for  example,  one  partner 
has  released  the  debt,  although  such  release  may  be  a  fraud 
on  his  copartner,  yet  a  suit  at  law  cannot  be  maintained  in  the 
partnership  name  for  its  recovery,  and  the  party  injured  by  the 
act  of  his  partner  can  obtain  redress  in  a  court  of  equity  only. 
Richmond  v.  Hemppy,  1  Starkie's  Rep.  204 ;  Coll.  on  Partn. 
383;  Biggs  v.  Lawrence,  3  Term.  Rep.  383;  Jacaud  v.  French, 
12  East.  317. 

By  joining  in  the  suit  the  partner  who  has  done  the  wrong- 
ful act,  they  rely  on  his  right  to  recover,  and  must  abide  by  all 
his  acts ;  and  if  any  one  of  them  would  bar  the  right  of  one 
partner,  this  is  sufficient  to  bar  the  action.  In  the  case  of 
Jones  V.  Sikes,  9  B.  &  C.  532,  it  was  said  by  Lord  Tender- 
den,  that  he  was  aware  of  no  case  in  which  one  has  been  al- 
lowed in  a  court  of  law  to  rescind  his  own  act  on  the  ground 
that  it  was  a  fraud  on  the  rights  of  another,  whether  the  party 
seeking  to  do  this  sues  in  his  own  name  or  jointly  with  the 
person  injured  by  his  act.  The  principle  that  all  the  partners 
must  be  entitled  to  recover,  or  the  action  cannot  be  maintained, 
is  fully  recognised  in  the  American  courts,  and  indeed,  so  far 
as  I  have  observed,  has  never  been  denied  Avhere  the  common 
law  of  England  prevails.  Story  on  Partn.  ch.  12,  p.  360  to 
365 ;  2  Gallison,  130 ;  16  Johns.  438.  As  it  is  the  established 
rule  that  all  the  partners  must  be  entitled  to  recover,  in  order 
to  maintain  the  suit,  any  act  of  one  partner,  whether  done  be- 
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fore  or  after  the  dissolution  of  the  firm,  that  will  bar  him,  will 
equally  preclude  the  partnership  from  bringing  an  action  at 
law  in  the  name  of  all  the  partners.  The  transfer  of  the  judg- 
ment to  Cunningham  is  binding  on  Estill,  and  he  therefore 
cannot  recover  of  the  defendant  on  the  ground  that  he  had  a 
lien  on  the  judgment  for  fees  due  to  the  firm  of  Cochran  & 
Estill;  and  as  Estill  cannot  recover,  it  follows  that  a  suit  at 
law  cannot  be  maintained  in  the  name  of  Cochran  &  Estill. 

2.  Nor  is  it  necessary  for  us  to  examine  how  far,  or  under 
what  circumstances,  the  admissions  made  by  one  partner,  af- 
ter the  dissolution  of  the  firm,  will  bind  the  other  partners;  for 
if  it  be  admitted  that  such  admissions  could  not  be  received  as 
evidence  to  bind  the  other  partners,  it  is  very  clear  they  are 
admissible  to  show  that  the  partner  making  them  has  no  right 
of  action,  and  if  this  be  shown,  the  whole  suit  must  fail.  The 
admissions  of  Estill,  in  reference  to  the  transfer  made  by  him 
to  Cunningham,  are  evidence  in  a  suit  at  law,  binding  on  him, 
and,  being  binding  on  liim,  they  are  legal  testimony  in  bar  of 
the  suit.  .    . 

3.  We  come,  however,  to  the  conclusion  that  the  court  erred 
in  admitting  the  testimony  of  Dixon.  Although  the  transfer 
of  the  judgment  was  made  to  Cunningham  alone,  the  goods 
with  which  i}  was  purchased  belonged  to  the  firm  of  Cun- 
ningham &  Dixon,  and  the  judgment  was  satisfied  by  Thomas 
by  his  paying  the  amount  of  it  on  a  debt  due  by  Cunningham 
&  Dixon  to  the  Bank  at  Montgomery.  The  judgment  was 
therefore  purchased  with  the  goods  of  the  firm,  and  its  pro- 
ceeds were  paid  for  the  benefit  of  the  firm,  and  it  may  be  said 
to  the  firm.  The  transfer  to  Cunningham  must  therefore  be 
considered  as  in  trust,  or  for  the  use  of  the  firm.  If  the  amount 
of  this  judgment  or  any  part  of  it  should  be  recovered  against 
Cunningham,  in  consequence  of  anything  growing  out  of  the 
contract  of  transfer,  he  would  stand  as  a  creditor  of  the  fiurm 
to  the  extent  of  the  recovery,  for  the  reason  that  money  re- 
ceived to  the  use  of  Cunningham  &  Dixon  would  be  recov- 
ered of  Cunningham  alone.  Such  a  njcovery  would  entitle 
Cunningham  to  call  on  Dixon  to  account  for  his  proportion 
of  the  money  improperly  received  by  the  firm,  and  which  he 
alone  had  to  refund.  Dixon,  notwithstanding^  his  opinion  that 
he  was  in  ao  manner  bouud  to  account  for  any  portion  of  the 
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recovery,  is  liable  to  Cunningham  for  his  proportion  of  any 
amount  that  may  be  recovered  of  him.  He  was  therefore  le- 
gally interested  in  defeating  the  suit,  as  he  thereby  defeated 
his  liability  to  Cunningham. 

For  this  error,  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Judge  Chilton,  having  been  employed  as  counsel  in  the 
court  below,  did  not  sit. 


.      JOHN,  Adm'r,  vs.  PARKE  JONES. 

1.  Can  a  surety,  when  sued  at  law  by  his  co-surety  for  contribution,  im- 
peach the  validity  of  a  purchase  by  the  latter  of  trust  property,  con- 
veyed by  the  principal  for  his  indeniiiity,  to  reduce  the  recovery,  or 
mu3t  he  not  in  such  case  resort  *o  a  Court  of  Equity  for  relief? — Qu. 

2.  Where  property  is  conveyed  by  the  principal  for  the  indemnity  of  a 
surety,  his  co-surety  is  liable  for  contribution,  as  to  any  balance  that 
may  remain  due,  after  a  faithful  application  of  the  proceeds  of  the  trust 
estate  towards  the  extinguishment  of  the  debts. 

3.  One  surety,  having  funds  of  the  principal  in  bis  hands,  for  the  pur- 
pose of  paying  the  joint  liability,  cannot,  as  against  his  co-surety,  b'; 
allowed  reimbursement,  out  of  the  truf  t  estate,  for  costs,  commissions 
and  damages,  that  subsequently  accrue,  without  the  latter's  consent. 

4.  A  surety,  against  whonj  a  judgment  is  rendered,  does  not  lose  his 
right  to  have  contribution  from  his  co-surety,  by  sueing  out  a  writ  of 
error,  and  superseding  the  judgment. 

6.  A,  J.,  for  the  indemnity  of  P.  J.,  a  surety,  executes  to  W.  a  deed  of 
trust  on  two  parcels  of  land,  &,c.,  which  provides,  that  should  the  said 
P.  J.,  in  consequence  of  bLs  liability,  at  any  time  thereafter,  "suffer 
loss  or  damage,  or  be  compelled  to  pay  the  paid  debts,  or  any  part 
thereof,  the  said  W.,  when  requested  by  the  said  P.  J  ,  shall  proceed  to 
sell  the  property,  or  so  much  thereof  as  may  be  deemed  sufficient,  and 
from  the  proceeds  of  the  sale  reimburse  and  satisfy  the  said  P.  J.  for 
all  loss  or  damage  which  he  may  have  sustained:"  P.  J.  is  compelled 
to  pay  a  sum  of  money  for  A.  J.  greatly  less  than  the  conjoint  valueof 
the  two  parcels  of  land,  and,  at  his  request,  W.  advertises  the  lands  for 
.sale,  but  A.  J.  objects  to  one  parcel  of  the  land  being  sold  separately 
from  the  other,  as  contemplated  by  the  deed,  for  the  reason  that  they 
^•ill  not  thus  sold  command  their  full  value:  The  parties  thereupon 
enter  into  an  agreement,  by  which  A.  J.  cwisents-  to  a  sale  of  the  two 
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paicels  of  land  together,  and  an  appropriation  of  the  proceeds,  not  only 
to  the  reimbursement  of  P.  J.,  but  towards  the  extinguishment  of  the 
other  liabilities  provided  for  in  the  deed,  and  in  consideration  thereof, 
P.  J.  covenants  to  "  release  the  said  A.  J.  from  all  claims  or  demands 
whereon  he,  the  said  P.  J.,  is  bound  as ,  security  for  the  said  A.  J. — 
Held-- 

iKt   That  the  agreement  as  to  P.  J.  is  supported  by  a  su£Rcient  con- 
sideration: 
2.  That  the  effect  of  P.  J.'s  covenant  to  release  A.  J.  is  to  discharge  W. 
H.  J.,  a  co-surety,  from  all  liability  for  contribution. 

Error  to  the  Circuit  Court  of  Perry.     Tried  before  the  Hon. 
John  D.  Phelan. 

This  was  an  action  of  assumpsit,  by  the  defendant  against 
the  plaintiff  in  error,  to  recover  contribution  for  monies  paid 
by  him,  as  co-surety  with  William  H.  Jones,  the  plaintiff's 
intestate,  of  one  Allen  Jones.  A  bill  of  exceptions,  found  in 
the  record,  discloses  tiie  following  state  of  facts :  On  the  30th 
October  1843,  Allen  Jones  executed  to  Anthony  P.  Walke, 
a  deed  of  trust  on  two  parcels  of  land  and  a  number  of  slaves, 
which  after  reciting  the  liability  of  the  plaintiff  below,  as  his 
surety  on  certain  notes,  drafts,  and  bonds,  and  among  them 
two  notes,  in  favor  of  one  Daniel  Jones  for  $1000  and  $3210 
respectively,  on  each  of  which  the  said  plaintiff,  and  the  defen- 
dant's intestate  were  his  securities,  provides,  "  that  should  the 
said  Parke  Jones,  or  his  representatives,  at  any  time  hereafter 
suffer  loss  or  damage,  in  consequence  of  any  of  the  above  de- 
scribed notes,  drafts  or  bonds,  or  be  compelled  to  pay  the 
same  or  any  part  thereof,  that  then,  and  in  that  case,  the  said 
Anthony  P.  Wulke,  his  heirs  or  assigns,  shall  when  requested 
by  the  said  Parke  Jones,  after  giving  thirty  days  notice  of  the 
time,  place  and  terms  of  sale,  by  such  advertisement  as  he 
may  deem  best,  proceed  to  sell,  at  public  auction  for  cash,  to 
the  highest  bidders,  the  property  herein  conveyed,  or  so  much 
thereof  as  may  be  deemed  sufficient,  and  from  the  proceeds  of 
sale,  after  paying  the  costs  attending  the  execution  of  this  con- 
veyance, reimburse  and  satisfy  the  said  Parke  Jones,  or  his 
representatives,  for  all  loss  or  damage^  interest  and  cost  inclu- 
sive, which  he  or  they  may  have  sustained  in  consequence  of 
his  above  mentioned  suretyship."  The  note  for  $1000  was 
reduced  tu  judgment  in  the  Couiity  Court  of  Marengo  county, 
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on  the  16th  September  1844,  against  Allen  and  Parke  Jones, 
upon  which  a  writ  of  error  was  sued  out  to  the  Supreme 
Court,  and  supersedeas  bond  given  by  said  Allen  and  Parke 
Jones,  with  one  Saunders,  as  their  surely,  where  it  was  sub- 
sequently affirmed  with  10  per  cent  damages  and  costs.  This 
judgment,  amounting,  principal,  interest,  damages  and  costs 
inclusive,  to  $1305  4o,  was  paid  by  Parke  Jones  in  Septem- 
ber 1845.  The  other  note  for  $3210  was  reduced  to  judg- 
ment in  the  amount  of  $3869  50  in  the  District  Court  ol  U. 
States  at  Tuskaloosa,  against  the  said  Allen  and  Parke  Jones 
on  the  28th  May  1846 ;  which  judgment  was  satisfied  as  here- 
inafter stated.  The  slaves  mentioned  in  the  deed  of  trust  were 
sold  under  execution  by  the  sheriff  of  Marengo,  and  the  pro- 
ceeds of  the  sale  applied  to  the  payment  of  the  debts  provided 
for  in  the  deed,  but  the  specific  appropriation  of  this  fund  is 
no  where  shown.  After  this  sale  by  the  sheriff,  Walke,  the 
trustee,  advertised  the  two  lots  or  parcels  of  land,  (which, 
there  was  some  evidence  tending  to  show,  were  together 
worth  more  than  enough  to  reimburse  the  said  Parke  Jones 
the  whole  amount  he  had  paid  out,  as  well  as  to  discharge  all 
of  his  remaining  liabilities  for  Allen  Jones)  when  the  latter 
objected  to  the  sale  taking  place,  on  the  ground,  that  if  the 
lands  were  sold  in  separate  parcels,  according  to  the  provis- 
ions of  the  deed,  (the  two  together  composing  one  plantation) 
they  would  not  bring  their  value.  The  parties  thereupon  on 
the  31st  October  1845,  entered  into  an  agreement,  by  which, 
after  a  recital  of  the  execution  of  the  trust  deed  of  the  30th 
October  1843,  and  that  it  had  become  evident,  that  the  entire 
property  would  have  to  be  sold  eventurdlly,  to  meet  the  de- 
mands which  it  had  been  conveyed  to  secure,  and  that  it  was 
thought  best  for  all  the  parties  concerned,  the  said  Allen 
and  Parke  Jones  covenanted,  the  one  with  the  other  in  the 
sum  of  twenty  thousand  dollars,  that  the  said  Allen  should 
suffer  "  the  said  Walke  to  sell  the  whole  of  the  real  estate  to- 
gether, and  to  apply  the  proceeds  of  the  sale  to  the  entire  ful- 
filment of  the  terms,  object  and  intention  of  the  said  deed  of 
trust;"  and  that  the  said  Parke  in  consideration  of  the  premi- 
ses, among  other  things,  wovild  ^^rekase  the  smd  Alkn  Jones 
from  all  claims  or  demands  whereon  he,  the  said  Parke  Jones, 
is  bound  as  security  for  the  said  Allen  Jones"  &c.     Certain 
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portions  of  this  agreement  seemed  to  contemplate,  that  the 
said  Parke  Jones  should,  at  the  sale,  become  the  purchaser  of 
the  property,  and  there  was  testimony  conducing  to  show, 
though  it  was  conflicting  on  this  point,  that  in  consequence 
of  an  understanding  at  the  sale,  that  he  would  be  the  purcha- 
ser, and  assume  the  payment  of  the  remaining  debts,  the  pro- 
perty sold  for  greatly  less  than  its  value.  At  the  sale,  which 
took  place  after  the  execution  of  the  above  agreement,  Parke 
Jones  did  become  the  purchaser  of  the  two  parcels  of  land  at 
the  price  of  $4660,  and  the  trustee,  Walke,  made  him  a  deed 
for  the  premises,  allowing  him  in  the  settlement  of  the  amount 
of  his  bid,  a  credit  of  ^2225  75,  which  he  had  paid  for  Allen 
Jones  in  the  discharge  of  the  judgment  of  $1306  45  and  in 
satisfaction  of  other  demands  provided  for  in  the  deed,  and 
taking  from  him  his  obligation  to  pay  the  balance  on  the  debt, 
on  which  the  judgment  in  the  District  Court  at  Tuskaloosa 
was  afterwards  rendered,  whenever  the  marshal  should  re- 
quire payment.  This  last  judgment,  including  principal,  in- 
terest, costs  and  marshal's  commissions,  was  satisfied  in  full 
on  the  26th  October  1846,  by  sale,  under  execution,  of  the 
slaves  of  said  Parke  Jones.  In  the  course  of  the  trial  the  de- 
fendant offered  to  introduce  proof  as  to  the  pecuniary  condi- 
tion of  the  plaintiff  at  the  time  of  and  immediately  after  the 
sale  of  the  lands,  but  the  court  excluded  the  evidence. 

Much  testimony  appears  in  the  bill  of  exceptions,  which  has 
no  bearing  on  the  points  embraced  in  the  opinion  of  the  court 
and  is  therefore  omitted. 

The  court  charged  the  jury  in  substance  : 

Ist.  That  if  after  the  faithful  application  of  the  proceeds  of 
the  property,  to  the  debts  provided  against  in  the  deed  of  trust, 
a  balance  remained  due,  which  Parke  Jones,  the  plaintiff,  had 
paid,  and  against  which  he  had  no  indemnity,  the  defendant 
as  to  such  balance  was  liable  for  contribution. 

2d.  That  Parke  Jones,  the  plaintiff,  Avas  entitled  to  reim- 
bursement out  of  the  trust  effects  for  the  costs.  Supreme  Court 
damages,  and  nitrshal's  commissions  paid  by  him. 

3d.  That  the  covenant  of  Parke  Jones,  the  plaintiff,  contain- 
ed in  the  agreement  of  3l6t  October  1845,  did  not  absolve  the 
defendant  from  liability  for  contribution. 

The  defendant's  counsel  askod  the  court  to  charge  the  jurv, 
34 
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that  if  the  plaintiff  paid  the  judgment  in  the  County  Court  of 
Marengo,  as  the  security  of  Allen  Jones,  on  a  writ  or  error 
bond,  and  as  co-security  of  Saunders,  he  is  not  entitled  to  have 
contribution  from  the  defendant,  which  charge  the  court  re- 
fused to  give. 

To  the  ruling  of  the  court,  to  each  of  the  charges  given, 
and  to  its  refusal  to  charge  as  requested,  the  defendant  excep- 
ted and  now  assigns  them  as  error. 

John,  for  plainlif|": 

1.  The  testimony  in  relation  to  the  pecuniary  condition  of 
Jones  at  the  time  of  the  sale,  was  certainly  proper  and  should 
have  been  admitted. 

2.  To  establish  the  right  to  contribution,  the  plaintiff  must 
shew  that  his  payment  has  removed  a  common  burthen  from 
himself  and  the  defendant,  and  that  each  are  benefited  by  it ; 
this  seems  to  be  a  principle  universally  admitted.  Screven  v. 
Joyner,  ex'r,  et  al,  1  Hill's  Chan.  Rep.  260. 

3.  If  this  position  be  true,  it  follows  that  the  estate  of  W.  H. 
Jones  was  not  liable  to  contribution  to  the  plaintiff,  for  cost 
beyond  the  court  cost.  Sheriff's  ccmmissions,  Supreme  Court 
costs  and  damages  in  Supreme  Court,  never  were  a  common 
obligation.  The  estate  of  W.  Jones,  was  never  liable  for  any 
of  these  costs,  and  there  payment  by  the  plaintiff  was  no  ad- 
vantage to  the  estate.  Boardman  v.  Paige,  11  N.  Hamp.  431; 
Woodson  V.  Johns,  3  Munf.  230. 

4.  Tlie  deed  in  trust  made  by  Allen  Jones  to  P.  Jones,  to 
which  W.  H.  Jones  was  not  a  party,  cannot  affect  the  estate, 
so  as  to  enlarge  the  plaintiff's  right  to  contribution,  especially 
as  all  these  costs,  &c.,  were  incurred  after  the  making  of  the 
deed.  To  apply  any  portion  of  the  inJemnity  to  the  payment 
of  cost  and  commissions,  &c.  for  which  the  estate  was  not  lia- 
ble, would  be  a  misapplication  of  the  indemnity. 

5.  The  plaintiff  Jones  was  bound  to  make  a  prudent  dispo- 
sition of  the  property  conveyed  to  him  in  the  deed,  and  to  ap- 
ply the  proceeds  properly;  therefore,  if  he  applied  the 
proceeds  of  the  property  to  the  payment  of  liabilities  for  the 
payment  of  which  his  co-surety  was  not  bound — this  would 
be  a  misapplication  of  the  fund  for  their  joint  indemnity,  and 
the  estate  of  this  co-surety  would  be  dhicharged,  pro  tanio. 
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6.  Jones  cannot  clainn  contribution  on  account  of  his  pay- 
ment of  the  thirteen  hundred  dollars.  By  executing  the  su- 
persedeas bond  with  Saunders,  he  released  the  estate  from 
liability  on  account  of  that  case.  It  is  very  clear  that  Saunders 
could  not  claim  contribution  from  the  estate,  and  that  P.  Jones 
can  recover  contribution  of  his  co-surety  Saunders;  therefore, 
P.  Jones,  by  placing  himself  in  the  condition  of  Saunders  as 
to  this  estate,  cannot  recover  contribution.  Dunlap  v.  Foster,  7 
Ala.  734 ;  Langford's  ex'rs  v.  Perrin,  5  Leigh's  Rep.  552  ;  Fitz- 
patrick's  adm'r  v.  Hill,  9  Ala.  Rep.  783. 

7.  By  the  proper  legal  effect  of  the  deed  executed  by  Parke 
Jones,  Allen  Jones,  and  his  wife  C.  T.  Jones  on  the  31st  Oct. 
1845,  Parke  Jones  became  a  principal  in  the  debts  to  Daniel 
Jones  and  thereby  discharged  the  co-surety  from  liability  to 
contribution.     Theobald  on  Prin.  &  Sur.  1  Law  Lib.  2  Cor.  6. 

8.  The  deed  executed  the  31st  Oct.  1845,  Avill  operate  as  a 
release  of  the  principal  by  the  surety,  and  the  surety  cannot 
release  his  principal,  and  hold  his  co-surety  liable  to  con- 
tribution, for  if  the  surety  recover  from  his  co-surety,  the  co- 
surety would  have  a  right  to  recover  immediately  from  the 
principal  the  amount  he  had  been  thus  compelled  to  pay. 
And  thereby  the  security  who  releases  the  principal  could 
violate  his  contract  with  the  principal.  This  deed  might  be 
regarded  as  a  composition  by  the  security  with  the  principal, 
and  if  it  is  so  the  co-surety  is  discharged.  Pickering  v.  Marshy 
7  N.  Hamp.  Rep.  192. 

9.  A  release  by  a  creditor  to  one  joint  and  several  obligor, 
discharges  both.  Tuckerman,  el  al.  v.  New  hall,  17  Mass.  Rep. 
581. 

Garrott,  for  defendant  in  error : 

1.  The  point  most  vitally  affecting  the  parties  in  this  ca.se 
is  as  to  the  effect  to  be  given  to  the  instrument  signed  by 
Parke  Jones  and  Allen  Jones,  dated  October  31st  1845.  Can 
this  instrument  be  construed  to  operate  as  a  release  to  defen- 
dant as  administrator  ?  The  words  used  are,  **the  said  Parke 
Jones,  in  consideration,  &c.  agrees  to  release  the  said  Allen 
Jones,  &c."  l.st.  There  was  nothitig  in  existence  ujwn  which 
this  release  could  take  efTecl  to  the  extent  contended  for,  be- 
cause the  liability  of  Allen  Jones  to  Parke  Jones  had  not  then 
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fully  accrued,  and  a  release  must  take  effect  in  presenti. — Dil- 
lingham V.  Eslell,  3  Dana,  21 ;  Seymore  v.  Minium,  17  J.  R. 
169.  2.  This  instrument  does  not  contain  the  proper  words 
of  a  release,  and  any  release  to  have  the  effect  contended  for 
must  be  a  good  technical  release. — 17  J.  R.  169.  3.  A  re- 
lease not  under  seal,  and  without  consideration,  is  void. — 
Jackson  v.  Stackhouse,  1  Cow.  122;  Gibson  v.  Weir,  1  J.  J. 
Marshall  446.  4.  Since  our  statute  (Clay's  Digest,  340  §  153) 
permits  the  consideration  of  instruments  under  seal  to  be  en- 
quired into — a  release  is  void,  unless  supported  by  a  sufficient 
consideration.  In  this  case,  there  was  no  consideration  in 
the  deed,  and  none  was  shown;  the  law  day  of  the  first  deed 
had  passed;  the  trustee, had  advertised  the  land  for  sale,  Allen 
Jones  resisted,  because,  as  shown  in  the  last  instrument,  it 
was  for  the  benefit  of  all  parties  that  the  land  should  be  sold 
in  a  body ;  and  in  order  to  induce  Allen  Jones  to  do  what 
was  for  his  own  benefit,  as  well  as  the  others  concerned,  Parke 
Jones  agreed  to  pay  Woodfin  ^200  in  money  or  value,  to  re- 
lease A.  Jones  from  $500  for  rent  of  land,  and  to  payliis  wife 
$400  for  her  dower.  Surely  all  this  was  sufficient  considera- 
tion for  Allen  Jones'  signing  the  bond.  5.  But  this  could  not 
be  a  release,  because  it  is  absurd  to  suppose  that  one  debtor 
can  release  another  from  the  payment  of  a  debt  for  which  they 
are  both  bound.  6.  The  language  is,  plaintiff  "ag"ree5  to  release," 
does  not  actually  release,  but  only  agrees  to  do  so.  This  agree- 
ment plaintiff  might  stand  to  or  not,  as  he  chose,  and  the  rem- 
edy of  Allen  Jones  would  be  for  a  breach  of  his  covenant.  7.  No 
consideration  whatever  passed  to  plaintiff  for  this  covenant ; 
A.  Jones  had  before  conveyed  his  land  and  that  was  beyond 
his  control.  Even  if  plaintiff  had  agreed  to  receive  the  land  in 
satisfaction  of  his  liability  for  A.  Jones  and  the  land  would 
not  have  discharged  this  liability,  the  agreement  would  have 
been  a  nudum  pictum  as  to  the  overplus. — Smith  v.  Stone,  ct 
al.  4  Gill  &  Johns.  310.  8.  But  if  the  agreement  was  bind- 
ing, then  it  would  uot  operate  as  a  release  in  favor  of  defen- 
dant's intestate. — Clayton  v.  Kynaston  ;  Alofl"  v.  Scrimshaw,  & 
Lacy  v.  Kynaston,  2  Salk.  573,  4  and  5 ;  Dean  v.  Newhall,  8 
T.  R.  168 ;  Garnett  v.  Maspn,  2  Brock.  184,  219. 

2. — 1.  The  court  did  not  err  in  rejecting  evidence  as  to  the  pe- 
cuniary condition  of  the  plain litf,  because  defendant  did  not 
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indicate  his  intention  of  attacking  the  bona  fides  character  of 
that  sale,  and  if  he  had,  the  sale  could  not  have  been  declared 
•C-oid  in  this  proceeding. — Gary  v.  Colgin,  11  Ala.  Rep.  511. 
2.  As  defendant's  intestate  claims  under  the  deed,  he  must 
take  according  to  its  terms,  and  the  deed  provides  that  plain- 
tiff shall  be  paid  for  all  "  loss  or  damage,  interest  and  costs  in- 
clusive' he  may  have  sustained  in  consequence  of  his  surety- 
ship. 

CHILTON,  J. — We  cannot  perceive  upon  what  principle 
the  evidence  rejected  could  be  admitted.  There  was  no  at- 
tempt in  the  court  below  to  impeach  the  bona  fides  of  the  sale 
to  Parke  Jones.  The  controversy  seems  to  have  been  with 
respect  to  the  application  of  the  proceeds  of  the  sale  of  the 
land,  and  both  parties  seem  to  have  acquiesced  in  the  sale. 
The  proof  was  therefore  most  clearly  irrelevant,  and  its  exclu- 
sion could  not  possibly  have  been  attended  with  any  injurious 
consequences  to  the  defendant.  It  may  also  futher  be  ques- 
tioned whether  one  standing  in  the  relation^of  co-surety  to  the 
beneficiary  in  the  deed,  can,  when  sued  for  contribution  at 
law,  be  allowed  to  impeach  the  validity  of  a  purchase  made 
by  the  plaintiff,  of  the  trust  effects  conveyed  for  the  plaintiff's 
indemnity,  and  thus  by  charging  the  plaintiff  with  a  higher 
price  for  the  effects  purchased  by  him,  lessen />ro  tanto  the  de- 
mand for  which  the  parties  were  bound  as  sureties.  Should 
not  the  defendant  in  such  case  resort  to  a  court  of  equity,  so 
that  the  parties  might  be  placed  in  statu  quo,  and  the  land  re- 
sold, according  to  the  rules  prescribed  by  that  court?  As  it 
is  not  necessary  to  a  correct  disposal  of  this  case,  we  decline 
a  decision  of  the  question. — See  11  Ala.  Rep.  519.  It  was 
correctly  decided  that  the  estate  of  the  deceased  co-surety  was 
bound  to  contribute  towards  the  payment  of  the  joint  liability 
by  Parke  Jones,  as  to  any  surplus  which  should  remain  after 
a  proper  application  of  the  trust  funds  of  the  principal  to  the 
satisfaction  of  the  demands,  unless  the  statute  of  non-claim  in- 
terposed a  bar ;  for  it  is  very  clear  that  the  co-surety  has  a 
right  to  share  equally  with  the  plaintiff  who  demands  <;ontri- 
bution,  the  benefit  of  any  payment  made  by  the  principal,  or 
out  of  his  effects. 

In  respect  however,  to  the  right  of  Parke  Jones  to  be  reim- 
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bursed  the  marshal's  commissions,  and  the  costs  of  the  Circuit 
and  Supreme  Courts,  together  with  damages  of  ten  per  cent 
added  by  the  judgment  of  the  latter  court  on  affirmance,  out 
of  the  trust  effects,  being  funds  in  his  hands  as  the  proceeds 
of  the  sale  of  the  land,  we  think  the  Circuit  Court  mistook  the 
law.  It  is  certainly  true  that  Parke  Jones  had  the  right  to 
protect  himself  against  his  individual  liability  for  Allen  Jones 
by  the  deed  of  trust,  and  so  far  as  he  had  paid,  or  was  liable 
to  pay,  at  the  time  of  the  execution  of  the  trust  deed,  cost, 
damages,  &c.,  he  had  a  right  under  the  deed  to  be  reimbursed; 
but  the  law  will  not  permit  him,  holding  the  funds  in  his  own 
hands,  to  suffer  costs  and  damages  to  accrue  upon  the  debts 
which  the  funds  are  designed  to  adjust  and  pay  off,  and  to 
hold  either  his  principal  or  co-surety  liable  for  the  same. 

It  is  said  by  Mr.  Pitman,  in  his  work  on  Principal  and  Sure- 
ty, 152,  that  a  surety  cannot  claim  contribution  from  his  co- 
surety for  the  costs  of  defending  an  action  brought  against 
him  by  the  creditor,  unless  the  co-sureties  authorised  him  to 
defend  the  action.  The  reason  assigned  is,  that  it  is  the  duty 
of  the  surety  to  pay  the  debt,  if  just,  when  demanded  by  the 
creditor,  in  which  event,  the  costs,  damages  and  sheriff's  com- 
missions would  have  been  avoided.  But  another  reason  may 
be  given :  The  surety  has  a  right  to  stand  on  the  very  terms 
of  his  contract.  He  is,  in  default  of  the  principal,  bound  to 
contribute  to  the  payment  of  the  debt,  but  he  does  not  obli- 
gate himself  to  pay  any  portion  of  the  costs  and  damages, 
which  may  be  superadded  by  the  unauthorised  act  of  his  co- 
surety. This  is  not  a  common  burthen,  but  must  be  borne 
by  him  who  has  been  the  cause  of  creating  it.  Suppose  that 
Parke  Jones  had  interposed  the  plea  o{  rum  est  factum,  and  in 
litigating  that  defence,  a  large  amount  of  costs  and  damages 
had  occurred,  would  it  not  be  manifestly  absurd  to  say  that 
his  co-surety  should  contribute  to  the  expense  attendant  upon 
an  effort  to  cast  upon  him  the  payment  of  the  whole  debt? 
In  Knight  v.  Hughes,  3  Car.  &  Payne  467,  a  judgment  had 
been  rendered  against  one  W,  for  whom  the  parties  were 
sureties,  as  collector  of  taxes,  and  afterwards,  W  failing  to 
pay,  separate  suits  were  instituted  against  his  sureties.  Knight 
and  Hughes.  Judgment  being  rendered  against  the  former 
for  the  amount  of  the  judgment  and  costs  against  W,  he  paid 
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if,  and  sued  Hnghes  in  assumpsit  for  contribution.  It  was 
held  by  Lord  Tenderden,  C.  J.,  that  Hughes  was  only  liable 
to  pay  one  moiety  of  the  amount  of  the  original  verdict,  and 
further  that  as  against  Hughes,  the  plaintiff  had  no  right  to 
set  off  an  amount  he  had  recovered  from  the  principal  against 
the  cost,  but  that  it  might  go  towards  the  extinguishment  of 
the  demand  for  which  the  co-surety  was  bound.  See  also 
Bleaden  v.  Charles  7  Bing.  246 ;  Roach  v.  Thompson,  M.  & 
K.  487;  Gillett  v.  Reppon,  ib.  406;  Pitman  on  Prin.  &  Sur.  135. 

The  sueing  out  of  the  writ  of  error  to  the  Supreme  Court, 
and  giving  bond  for  its  prosecution,  does  not  have  the  effect 
to  destroy  his  right  to  contribution.  It  is  true,  if  Saunders 
had  paid  the  debt,  he  could  not  have  claimed  contribution 
from  Wm.  H.  Jones,  as  the  latter  was  not  bound  with  him 
upon  the  bond,  but  the  giving  of  the  writ  of  error  bond  by 
Parke  Jones  was  incident  only  to  the  defence  which  he  set 
up,  and  as  he  was  under  an  obligation  to  indemnify  Saunders, 
the  judgment  being  against  him,  when  he  pays  the  debt,  the 
right  to  contribution  attaches  as  against  the  other  co-surety, 
bound  for  the  payment  of  the  note  on  which  the  judgment 
was  founded.  So  that  while  we  consider  the  cases  of  Dun- 
lap  V.  Foster,  7  Ala.  Rep.  730,  and  Fitzpalrick's  adm'r  v.  Hill, 
9  Ala.  Rep.  883,  as  holding  the  correct  doctrine,  which  would 
exclude  Saunders  from  the  right  to  contribution,  if  he  had 
paid  the  money,  so  far  aa  W.  H.  Jones  is  concerned,  still 
these  decisions  do  not  apply  to  the  right  which  Parke  Jone.-«, 
the  surety  upon  the  note,  has  to  call  on  his  co-surety,  notwith- 
standing he  may  have  superseded  the  judgment  against  him  by 
giving  the  bond. 

If,  however,  we  were  mistaken  in  this  view,  there  is  ano- 
ther view  of  the  case,  which  is  in  our  opinion  conclusive  of  it, 
so  far  as  its  decision  in  this  upon  the  record  now  before  us 
is  concerned.  By  the  agreement  of  31st  October  1845,  the 
present  plaintiff,  in  consideration  of  its  execution,  and  the  al- 
teration made  of  the  deed  in  respect  to  the  manner  of  selling 
the  land.  Sec,  agreed  to  release  Allen  Jones  from  all  claims 
wherein  he  the  said  Parke  was  bound  at  the  time  of  the  exe- 
cution of  said  agreement  as  security  for  Allen  Jones,  except 
some  claims  which  have  no  connection  with  this  controversy. 
It  is  insisted  by  the  counsel  for  the  defetidant  that  this  instru- 
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ment  cannot  take  effect  as  a  release,  inasmuch  as  the  liability 
of  the  principal  to  Parke  Jones  had  not  then  fully  accrued, 
and  that  until  the  surety  had  paid  the  debt,  there  was  no  such, 
existing  liability  as  could  be  released,  because  a  release  tech- 
nically so  called,  must  operate  in  presenti.  But  we  think  it 
very  clear,  the  counsel  mistakes  the  nature  of  this  argreement. 
Parke  Jones  does  not  propose  to  release  the  principal  from 
his  then  liability  to  him  by  reason  of  previous  payments  made 
on  account  of  the  principal,  but  to  release  him  from  all  debts 
for  which  he  was  then  bound  as  surety.  In  other  words,  the 
said  Parke  Jones  undertakes,  in  consideration  of  the  provisiou 
made  for  him  by  the  said  Allen  Jones,  himself  to  become  the 
principal,  and  to  discharge  the  said  Allen  from  the  debts — or, 
which  is  the  same  thing,  to  procure  his  release  from  all  the 
claims.  This  covenant  is  not  only  under  seal,  but  we  think, 
under  the  facts  presented  by  the  record  must  be  regarded  as  sus- 
tained by  a  valuable  consideration.  By  reason  of  it,  the  whole 
estate  was  sold  at  one  time,  and  Parke  Jones  enabled  to  be- 
come the  purchaser,  without  paying  ready  money  for  it.  By 
it,  he  acquired  the  right  to  have  the  property  sold  before  he 
was  compelled  to  pay  the  money,  and  if  he  esteemed  the  pro- 
perty conveyed  of  value  sufficient  to  pay  the  debts,  there  was 
nothing  unreasonable  in  his  engagement  to  discharge  the  prin- 
cipal from  the  debts,  as  he  had  the  power  (and  the  agreement 
seems  to  contemplate  its  exercise)  of  buying  in  the  estate  when 
sold,  as  it  appears  he  afterwards  did. 

Having  thus  ascertained  the  true  construction  of  the  cove- 
nant, on  the  part  of  Parke  Jones,  in  the  agreement  of  the  31st 
October  1845,  to  release  the  principal  from  all  claims,  &c.,  it 
follows,  that  having  satisfied  them,  he  cannot  call  on  his  co- 
surety for  contribution  on  account  of  these  claims.  Did  such 
right  exist,  and  were  Parke  Jones  allowed  to  recover  from 
Wm.  H.  Jones'  estate,  the  administrator  could  recover  the 
amount  thus  adjudged  against  him,  from  Allen,  the  principal, 
Avho  in  turn  would  recover  from  the  plaintiff  in  this  case. 
Here  then  would  be  three  suits,  and  nothing  finally  accom- 
plished, save  the  loss  of  the  costs  of  their  prosecution.  But 
this  doctrine  of  contribution  is  founded  upon  equitable  prin- 
ciples, and  it  would  be  most  inequitable  to  permit  the  plaintiff 
to  recover  from  his  co-surety  money  which,  by  his  covenant, 
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he  would  be  bound  to  refund  upon  the  action  of  their  cpnj- 
mon  principal. 

The  views  we  have  taken  being  conclusive  of  the  case,  it 
is  unnecessary  further  to  elaborate  this  opinion  in  discussing 
the  other  poiuts  raised  upon  the  record. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


EVANS,  Adm'r,  vs.  EVANS. 

1.  The  omission  of  the  holder  of  a  promissory  note  to  present  it  to  the 
personal  representative  of  the  deceased  principal,  within  eighteen 
months  after  grant  of  letters  of  administration,  will  not  release  one  co- 
surety from  contribution  to  another,  who  has  subsequently  paid  the 
debt.  ' 

Error  to  the  Circuit  Court  of  Wilcox.  Tried  before  the 
Hon.  Nathan  Cook. 

Assumpsit  by  defendant  against  plaintiff  in  error  as  admin- 
istrator of  Thomas  Evans,  deceased.  In  1839,  Harris  S.  Evans 
as  principal,  and  the  defendant  in  error  and  Thomas  Evans, 
deceased,  as  his  sureties,  executed  a  note  to  one  Coley  for  up- 
wards of  ^1100,  on  which  suit  was  brought  and  judgment 
rendered,  at  the  fall  term  1839  of  Wilcox  Circuit  Court,  against 
the  defendantin  error  alone,  the  other  parties  to  it  having  in 
the  meantime  died.  Coley  filed  his  claim  against  the  estate 
of  the  principal  in  the  note,  which  was  disallowed  by  the  Or- 
phans' Court  of  said  county  in  1845.  No  presentation  of  the 
demand  was  ever  made  to  the  personal  representative  of  the 
plaintif}'  in  error.  On  the  first  of  May  1846,  the  defendant  in 
error  compromised  the  amount  due  on  the  judgment  with 
Coley,  by  paying  him  $1600,  and  on  the  11th  day  of  the  same 
month  instituted  this  suit  for  contribution.  Upon  this  state  of 
facts,  the  court  was  requested  to  charge  the  jury  that  the  plain- 
tiff was  not  entitled  to  recover,  which  charge  the  court  refused 
to  give;  whereupon  the  defendant  excepted, and  now  assigns 
it  as  error. 
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.  Bethea  &  Beck,  for  plaintiff  in  error. 

Sellers,  for  ihe  defendant. 

COLLIER,  C.  J. — It  is  not  shown  by  the  transcript  that 
judgment  was  rendered  upon  the  demurrers  interposed  in  the 
Circuit  Court.  True,  there  are  notes  made  (apparently)  by  the 
clerk,  in  which  it  is  stated  that  the  demurrers  were  overruled, 
but  these  are  not  noticed  in  the  judgment  entry  and  cannot  be 
considered  here,  although  they  may  have  authorised  a  modifi- 
cation of  the  entry  nunc  pro  tunc,  had  a  motion  been  made  for 
that  purpose  in  the  court  below.  We  would,  however,  remark 
that  we  have  looked  into  the  pleadings,  and  are  strongly  in- 
clined to  think  that  the  defendant  has  not  been  prejudiced  by 
the  decision  upon  the  demurrers  against  him. 

In  McBroom  et  al.  v.  The  Governor,  &c.,  6  Port.  Rep.  32, 
it  is  conceded  to  be  a  general  rule  that  the  extinction  of  the 
liability  of  the  principal  debtor  is  also  the  extinction  of  thovlia- 
bility  of  the  surety ;  but  it  is  added,  that  an  exception  obtains, 
when  this  extinction  is  caused  by  operation  of  law.  It  was 
further  said,  that  if  a  loss  resuhs  from  the  delay  of  the  creditor 
to  present  his  claim  to  the  representative  of  the  principal 
debtor,  where  the  latter  has  died,  this  neglect  cannot  destroy 
the  obhgation  of  the  surety,  any  more  than  in  any  other  case 
where  the  loss  is  the  consequence  of  the  delay  of  the  creditor. 
No  case,  it  is  believed,  can  be  found,  in  which  it  has  been  held 
that  mere  passiveness  will  discharge  the  surety.  So  it  has 
been  held,  that  a  surety  cannot  plead  that  his  principal  is  dead, 
and  due  presentment  of  the  claim  was  not  made  to  his  rep- 
resentative. Nor  will  the  omission  to  present  the  claim  for 
payment  to  the  representative  of  the  principal  in  the  debt  affect 
the  right  of  the  surety  to  recover  from  his  estate,  if  he  is  com- 
pelled to  pay  it.  Hooks  &  Wright  v.  The  Br.  Bank  at  Mobile, 
8  Ala.  Rep.  580. 

Where  a  demand  against  the  estate  of  a  deceased  person  is 
not  presented  within  eighteen  months  after  the  grant  of  letters 
testamentary  or  of  administration,  if  it  did  not  accrue  until  af- 
ter the  expiration  of  that  period,  it  will  not  be  barred  by  the  statute 
until  the  expiration  of  eighteen  months  from  the  time  of  its  ac- 
crual. Neil  v.  Cunningham's  Ex'rs.  2  Port.  Rep.  171;  see  also 
Cawthorne  v.  Weisinger,  6  Ala.  Rep.  714;  Powe  &  Smith  v. 
Tyson's  Ex'rs,  15  Ala.  Rep.  221. 
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The  previous  decisions  of  this  court,  which  we  have  cited, 
we  think  are  decisive  of  the  present  case.  The  presentation 
of  the  claim  by  the  creditor,  and  its  disallowance  by  the  Or- 
phans' Court,  does  not  make  them  inapplicable.  Such  a  pro- 
ceedure,  whether  the  decision  of  the  Orphans'  Court  was  cor- 
rect or  not,  could  have  no  effect  upon  the  plaintiff's  liability 
to  the  creditor.  The  creditor  was  not  bound  to  present  it,  and 
its  rejection  left  him,  as  it  respects  the  sureties,  with  all  his  le- 
gal rights  unimpaired.  These,  we  have  seen,  entitled  him  to 
recover  of  either  or  both  the  sureties,  and  the  plaintiff,  having 
discharged  the  judgment  against  him,  may  coerce  contribution 
of  the  defendant.  The  insolvency  and  distribution  of  the  es- 
tate of  the  principal,  previous  to  the  payment  of  the  debt  by  the 
plaintiff,  are  unimportant;  for  until  it  was  paid,  the  plaintiff 
had  no  cause  of  action  against  the  estate  of  his  principal  or 
the  defendant,  and  the  present  action  appears  to  have  been  in- 
stituted within  eleven  days  after  that  time. 

It  remains  but  to  add  that  the  judgment  is  affirmed. 


CATTERLIN  vs.  SPINKS. 

1.  On  the  t'ial  of  an  appeal  from  a  justice  of  the  peace,  the  appellate 
court,  being  required  by  statute  to  try  the  ca?e  de  novo,  and  to  give 
judgment  according  to  its  justice  and  equity,  &c.,  should,  in  a  cose 
where  the  plaintiff  could  maintain  tre.«pa^s  or  assumpsit,  disregard 
the  form  of  the  warrant  designating  the  proceeding  as  an  action  of  debt. 

2.  Assumpj^it  tor  use  and  occupation  will  lie  against  a  naked  trespasser 
on  real  estate,  in  favor  of  a  les^^ee  who  elects  to  waive  the  trespass  and 
permits  the  trespasser  to  retain  possession  until  the  e.vpiration  of  uis 
term. 

Error  to  the  Circuit  Court  of  Choctaw.  Tried  before  the 
Hon.  John  Bragg. 

This  wa.s  an  action  of  debt  to  recover  rent  of  land,  and  was 
commenced  by  the  defendant  against  the  plaintiff  in  error,  in 
a  justice's  court,  and  thence  carried  by  appeal  to  the  Circuit 
Court.    The  facts  are  sufficiently  set  out  by  the  court  in  its 
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opinion  for  a  full  understanding  of  the  points  decided.  The 
amount  in  controversy  being  less  than  twenty  dollars,  the  case 
Avas  submitted  to  the  court  below  without  a  jury,  and' a  judg- 
ment was  rendered  against  the  defendant,  from  which  judg- 
ment he  has  now  sued  out  this  writ  of  error. 

D.  Smith,  for  the  plaintiff  in  error : 

1.  Spinks  rented  the  land  of  himself,  he  being  the  crier, 
also  being  one  of  the  school  commissioners  appointed  by  the 
State  and  representing  the  interest  of  the  State.  This  was 
contrary  to  the  public  policy  and  a  fraud  upon  the  State,  and 
Spinks  acquired  by  such  a  purchase  no  title.  McGee  v.  Lind- 
say, 6  Ala.  Rep.  16. 

2.  Spinks  has  never  been  in  possession  of  the  land,  and 
could  not  bring  an  action  for  mesne  profits  until  he  had  ob- 
tained possession  of  the  land,  even  by  action  of  trespass.  Fry 
V.  Branch  Bank,  at  this  term. 

3.  Trespass  is  the  only  action  that  could  be  sustained  under 
any  circumstances  against  a  naked  trespasser.  Neither  as- 
sumpsit nor  debt  will  lie.  An  action  for  use  and  occupation 
can  only  be  sustained  where  the  relation  of  landlord  and  ten- 
ant exists  between  the  parties.  Bancroft  et  ux.  v.  Wardle,  13 
Johns.  489 ;  3  Johns.  Cas.  335.  When  an  entry  on  land  is 
tortious,  the  tort  cannot  be  waived  and  the  rent  recovered  in 
assumpsit.  Richey  v.  Hinds,  6  Ohio,  371.  To  sustain  an  ac- 
tion for  use  and  occupation,  a  caw^mc*^  express  or  implied  must 
be  proved.  2  Saund.  PI.  &  Ev.  890 ;  1  Term  Rep.  378 ;  ib.  387; 
Elliott  et  al.  v.  Boaz  et  al.  13  Ala.  035. 

4.  In  Davidson  v.  Ernest,  7  Ala.,  and  Hull  v.  Vaughan,  6 
Price,  permission  was  given  by  plaintiff  to  defendant  to  occupy 
the  land,  from  which  a  promise  was  infered  to  pay  for  it. — 
Here  there  was  no  permission,  but  defendant  was  a  mere  na- 
ked trespasser. 

5.  Justices  of  the  peace  have  jurisdiction  of  trespass  only 
to  the  amount  of  twenty  dollars — of  other  actions  to  the  amount 
of  fifty  dollars.  They  cannot  therefore  confound  trespass  with 
actions  ex  contractu. 

Rapier,  for  defendant  in  error: 

1.  The  facts  disclosed  by  the  record  show  a  good  cause  of 
action.     The  plaintiff  in  error  was  liable  on  an  implied  pro- 
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inise  for  use  and  occupation.    See  Davidson  v.  Ernest,  7  Ala. 
Rep.  817;  Hull  v.  Vaughan,  6  Price's  Rep.  157. 

2.  To  sustain  a  judgment,  every  thirig  compatible  with  the 
record  will  be  presumed.     3  Stew.  444. 

3.  The  suit  having  been  commenced  before  a  justice  of  the 
peace,  and  the  amount  in  controversy  being  less  than  twenty 
dollars,  formality  was  not  required.  Not  even  a  statement  was 
necessary  in  the  Circuit  Court.  (8  Port.  562 ;  1  Stew.  266.) 
There  it  was  proper  to  try  the  case  according  to  its  equity  and 
justice,  without  regard  to  any  defect  in  the  warrant  or  other 
proceedings.  See  Ala.  Rep.  57,  204;  2  Stew.  480;  5  Port. 
213 ;  6  ib.  121 ;  1  Ala.  Rep.  157. 

4.  If,  under  the  facts  of  the  case,  assumpsit  for  use  and  oc- 
cupation could  not  be  maintained,  yet  the  judgment  is  good, 
as  resting  on  a  suit  for  damages.  Forms  of  action  belore  jus- 
tices of  the  peace  are  disregarded. 

CHILTON,  J.— The  act  of  1841  authorises  a  justice  of  the 
peace  to  take  jurisdiction  of  all  cases  of  damages,  whether  the 
same  arose  from  matter  of  contract,  or  any  kind  of  tort  or 
wrong  done  whatever,  (except  actions  of  slander,)  where  the 
damages  claimed  by  the  plaintift"  do  not  exceed  twenty  doUars. 
Clay's  Dig.  358,  §  3.  And  by  the  act  of  1819,  it  is  provided, 
that  in  all  cases  of  appeal  from  judgments  of  justices  of  the 
peace,  the  court  before  which  such  appeal  shall  be  brought 
shall  proceed  to  try  the  same  de  novo,  and  give  judgment  ac- 
cording to  the  justice  and  equity  of  the  case,  without  regard- 
ing any  defect  in  the  warrant,  capias,  summons,  or  other  pro- 
ceedings of  the  justice  of  the  peace  before  whom  the  same  was 
tried.  Under  these  statutes,  if  the  plaintiff  below  could  have 
maintained  trespass  or  assumpsit  for  use  and  occupation 
against  the  party  in  possession,  the  count  very  properly  disre- 
garded the  form  of  the  warrant  designating  the  proceeding  as 
an  action  of  debt. 

We  need  not  atop  to  inquire  as  to  the  right  of  Spinks  to 
rent  the  land  at  auction,  himself  being  one  of  the  commission- 
ers and  the  crier  at  the  renting.  This  is  a  question  with  which 
the  plaintiff  in  error  has  no  concern  whatever.  So  long  as  the 
commissioners  are  satisfied  with  the  contract  made  with 
Spinks,  it  is  not  for  a  stranger  to  say  there  may  be  some  fraud 
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in  the  matter  as  against  them,  and  thus  deprive  them  of  a  bar- 
gain which  may  be  advantageous.  See  Gary  v,  Colgin,  11 
Ala.  Rep.  519;  Foster  v.  Goree,  5  Ala.  Rep.  424;  Brown  v. 
Lipscomb,  9  Port.  Rep.  472 ;  Herbert  v.  Hanrick,  at  this  term. 
We  proceed  then  to  ascertain  whether  the  action  lies  under 
the  circumstances  of  this  case. 

The  bill  of  exceptions  informs  us  that  the  evidence  before 
the  court  below  shovjred  that  Catterlin  was  in  possession  as  a 
naked  trespasser  of  fifteen  acres  of  land  on  the  16lh  section, 
and  had  prepared  the  same  for  planting  in  the  spring  of  1846, 
and  Cultivated  it  in  that  year ;  that  Spinks  was  one  of  the  com- 
missioners of  the  16th  section,  and  in  the  spring  of  1846  rented 
the  land  at  public  renting  by  the  commissioners  for  1846 — 
Spinks  being  the  crier;  that  4he  rent  of  the  land  was  worth 
one  dollar  per  acre.  No  evidence  was  offered  of  any  contract 
or  agreement  between  Catterlin  and  Spinks.  We  are  not  in- 
formed whether  Catterlin  entered  upon  the  possession  of 
Spinks,  or  whether  he  took  possession  before  Spinks  rented. 
The  bill  of  exceptions  is  silent  as  to  the  fact,  and  being  silent, 
we  must  construe  the  bill  most  strongly  against  the  party  ex- 
cepting, and  intend  that  the  renting  was  previous  to  the  tres- 
pass, for  this  intendment  is  necessary  to  support  the  judgment. 

The,  question  then  recurs,  can  the  party  recover  for  use  and 
occupation  in  the  absence  of  an  agreement  ?  The  case  of  El- 
liott V.  Boaz,  12  Ala.  Rep.  535,  is  not  applicable  to  a  case  like 
this.  In  that  case  the  court  merely  decide  that  the  surety  for 
the  vendee  upon  notes  given  for  the  purchase  money,  in  the 
absence  of  any  contract  other  than  his  suretyship,  and  who 
never  had  taken  possession  of  the  land,  was  not  bound  for  the 
rent  decreed  to  be  paid  by  his  principal,  on  a  recision  of  the 
contract  upon  the  application  of  the  latter. 

The  case  of  Davidson  v.  Earnest,  7  Ala.  Rep.  817,  does  not, 
it  is  true,  come  quite  up  to  the  case  at  bar;  In  that  case  there 
was  a  permissive  holding  by  the  defendant,  under  a  parol  con- 
tract for  the  purchase  of  the  land,  which  he  repudiated,  and 
having  failed  to  consummate  it,  the  court  held  him  liable  to 
the  vendor  for  the  rents  in  assumpsit.  In  the  Dean  and  chap- 
ter of  Rochester  v.  Pierce,  1  Camp.  Rep.  466,  it  appeared  the 
defendant  had  occupied  without  any  demise,  but  Lord  Ellen- 
borough  held  that  an  action  for  use  and  occupation  dii  not 
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necessarily  suppose  a  demise.  "  It  is  enough  that  the  defend- 
ant used  and  occupied  the  premises  by  the  permission  of  the 
plainlifif."  In  Hull  v.  Vaughan,  6  Price's  (Exc.)  Rep.,  the  doc- 
trine of  Lord  Ellenborough  was  unanimously  affirmed  by  the 
Court  of  Exchequer.  It  appeared  in  that  case,  that  one  Bach, 
the  solicitor  of  Vaughan,  contracted  with  the  latter  for  the  pur- 
chase of  some  freehold  estate,  and  afterwards  sold  a  portion  of 
it  to  Hull,  the  plaintiff,  who  took  possession  and  made  valua- 
ble improvements.  Vaughan  refusing  to  comply  with  his 
contract,  Bach  filed  his  bill  for  specific  performance,  and  being 
attached  for  his  failure  to  bring  into  court  the  purchase  mo- 
ney, and  Vaughan  taking  advantage  of  the  report  current  in 
the  country  of  Bach's  inability  to  pay,  &c.,  went  to  Hull  and 
induced  him  to  surrender  the  possession  to  him  (Vaughan.) 
Bat  Bach  having  raised  the  funds,  and  Hull  finding  his  mis- 
take, went  to  Vaughan  and  demanded  the  possession,  who  re- 
fused to  give  it  up ;  whereupoYi  he  knocked  the  lock  off  the 
gate  and  took  possession.  Afterwards  Vaughan  re-entered 
and  put  on  a  new  lock  and  kept  Hull  out  for  the  space  of  two 
years,  when  Bach  obtained  a  decree  against  Vaughan,  who 
thereupon  surrendered  possession  of  the  premises  and  executed 
the  deed,  &c.  Hull  brought  assumpsit  for  the  two  years'  rent 
against  Vaughan,  and  the  court  after  full  consideration,  was, 
as  we  have  said,  unanimous  in  the  opinion  that  the  action  was 
maintainable.  This  case  we  regard  a  correct  exposition  of 
the  law,  as  applicable  to  the  case  adjudicated,  and  the  princi- 
ple there  delcrrained  applies  to  the  case  before  us.  Here  the 
term  of  the  tenant  has  expired.  He  can  have  no  action  of 
ejectment  or  trespass  to  recover  the  possession  and  consequen- 
tial damages,  as  he  is  not  now  entitled  to  the  possession.  He 
has  elected  to  treat  the  defendant  not  as  a  trespasser,  but  has 
permitted  him  to  hold  the  possession  and  to  cultivate  the  land 
during  the  term  for  which  he  rented  it,  and  unless  he  can 
maintain  the  action  of  assumpsit,  it  would  appear  that  he  is 
without  remedy.  But  conceding  that  he  might,  under  the 
circumstances,  bring  an  action  of  trespass  quare  dausnm  fre- 
g-if,  still,  under  the  act  first  referred  to  above,  the  jurisdiction 
of  the  justice  of  the  peace  would  attach,  and  upon  that  hypo- 
thesis the  judgment  of  the  Circuit  Court  would  be  defensible: 
For  we  repeat,  the  informality  of  the  wurraot  in  describinsj 
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the  nature  of  the  action  can  make  no  difference  in  the  appel- 
late  court.  The  case  must  be  tried  de  novo,  on  its  justice  and 
equity.     McCoy  v.  Smith,  1  Ala.  Rep.  158 ;  Clay's  Dig.  315^ 

The  justice  and  equity  of  this  case  is  clearly  with  the  plain- 
tiff below.  Our  conclusion  is,  that  the  judgment  must  be  af- 
firmed. 


"^  "'  ROBINSON  VS.  FARRELLY. 

1.  If  the  parties  to  an  instrument,  at  the  time  of  its  execution,  intend  it 
as  a  secQiity,  whatever  may  be  its  form,  equity  will  consider  it  a  mort- 
gage ;  and  no  terms  or  words  used  in  it  will  be  allowed  to  change  its 
character  and  cut  otFthe  right  of  redemption. 

2.  Where  the  vendee  retains  the  right  to  demand  re-payment  of  the  ven- 
dor, notwithstanding  the  purchase,  and  although  the  property  should 
be  lost,  it  is  conclusive  to  show  that  the  transaction  was  intended  as  a 
security  and  not  a  conditional  sale. 

3.  If  the  vendee  takes  from  the  vendor  no  note  or  other  evidence  of  the 
debt,  it  is  a  strong  circumstance  to  show  that  a  sale  and  not  a  mort- 
gage was  intended,  but  it  is  by  no  means  conclusive. 

Error  to  the  Chancery  Court  of  Mobile.  Before  the  Hon. 
Joseph  W.  Lesesne,  chancellor. 

The  bill  in  this  case  was  filed  by  the  defendant  against  the 
plaintiff  in  error,  to  redeem  two  slaves,  Pompey  and  Julia.  It 
alleges  that  on  the  2d  day  of  June  1846,  the  complainant  ex- 
ecuted to  Robinson,  the  defendant,  a  bill  of  sale  for  three  slaves, 
Pompey,  Julia,  and  Mary,  with  a  condition  annexed  thereto, 
that  the  complainant  should  have  the  privilege  of  redeeming 
them  by  paying  to  the  defendant  one  thousand  dollars  on  or 
before  the  first  day  of  July  thereafter.  It  is  also  alleged,  that 
the  conveyance  was  not  intended  to  be  absolute,  but  was  in- 
tended to  give  to  the  defendant  a  lien  on  the  slaves  to  the  ex- 
tent of  his  claim,  and  to  secure  him  in  the  payment  of  one 
thousand  dollars,  which  complainant  owed  to  him.  It  is  fur- 
ther stated  thai  the  complainant,  with  the  consent  of  the  de- 
fendant, sold  Mary  on  the  6th  of  Jane  for  four  hundred  and 
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sixty  dollars,  and  on  the  same  day  paid  to  the  defendant  four 
hundred  and  fifty  dollars,  leaving  a  balance  of  five  hundred 
and  fifty  dollars  due  on  said  debt. 

The  defendant  demurred  to  the  bill,  and  also  ansAvered,  de- 
nying that  the  conveyance  M^as  a  mortgage,  or  intended  so  to 
be,  and  insists  that  it  was  intended  as  a  sale,  with  the  privilege 
of  repurchase.  The  instrument  is  set  out  in  the  answer,  and  is 
in  the  following  form :  "  For  and  in  consideration  of  one 
thousand  dollars,  paid  to  me  in  hand,  I  hereby  transfer  and 
set  over  all  my  right  and  title  in  the  following  slaves,  Pompey, 
about  32  years  old,  Julia,  aged  18,  and  Mary  aged  25  years : 
All  the  above  slaves  I  forever  warrant  and  defend  to ,  John 
Robinson,  against  all  claim  or  claims  whatsoever. '  E.  Far- 
relly—attest,  James  Bondurant." 

The  above  sale  is  made  for  the  consideration  therein  ex- 
pressed, with  the  privilege  of  redemption  on  or  before  the  first 
day  of  July  1846,  as  the  parties  may  agree, — signed  by  the 
parties.  The  answer  also  states,  that  after  the  instrument  was 
executed,  the  question  arose  between  the  complainant  and 
the  defendant,  as  to  whether  the  said  slaves  were  at  the  risk 
of  the  complainant  or  defendant,  when  it  was  fully  under- 
stood, that  after  the  time  limited  for  their  redemption,  they 
were  to  be  at  the  risk  of  the  defendant,  and  the  bill  of  sale 
absolute.  The  answer  admits  that  complainant  sold  Mary, 
but  denies  that  he  paid  complainant  four  hundred  and  fifty 
dollars  on  account  of  said  debt,  but  says  that  he  deposited 
four  hundred  and  forty  dollars  with  him  for  safe  keeping, 
which  he  afterwards  withdrew.  The  testimony  shows  that 
the  complainant  and  defendant  were  living  together  at  the 
same  house,  and  were  negro  traders,  but  it  does  not  appear 
distinctly  in  whose  possession,  or  under  whose  control,  the 
slaves  remained  after  the  execution  of  the  instrument.  The 
chancellor  decreed  in  favor  of  the  complainant,  which  is  now 
arsigned  as  error. 

Taylor,  for  plaintiff  in  error : 

1.  The  contract  as  set  forth  by  the  complainant  himself  in 
his  bill,  is  clearly  a  conditional  sale,  and  not  a  mortgage,  and 
the  allegation,  that "  the  bill  of  sale  was  not  intended  as  an  ab- 
solute sale,"  does  not  aid  the  defect,  without  the  further  alle- 
35 
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gallon  of  fraud,  accident  or  surprise.  The  bill  is  not  filed  to 
correct  a  mistake,  or  to  reform  the  contract,  but  is  filed  to  re- 
deem on  the  instrument  itself,  as  though  it  was  a  mortgage 
on  its  face.  I  insist  therefore,  that  the  bill  will  not  admit  of 
proof  to  change  the  legal  efiect  of  the  contract,  and  ought 
to  have  been  dismissed  for  want  of  jurisdiction. — 12  Ala. 
Rep.  678. 

2.  But  supposing  the  bill  contained  equity,  the  chancellor 
erred  in  his  decision  on  the  bill,  answer  and  proofs.  The  de- 
fendant attaches  the  original  contract  of  sale  to  his  answer, 
and  it  is  unquestionably  a  conditional  sale.  It  has  none  of  the 
requisites  of  a  mortgage. — 8  Ala.  Rep.  807 ;  9  ib.  24 ;  7  ib. 
724;  12  ib.  678;  1  Powell  on  Mortg.  139,  n.;  2  Ball  &  B.  274; 
Hilliard  on  Sales,  18,  19;  2  Edward's  Ch.  Rep.  138;  9  Yerg. 
172;  14  Pick.  467;  5  Gill  &  J.  75;  5  Leigh  439;  8  Con.  143. 
The  word  redeem,  in  the  condition  of  the  bill  of  sale,  means 
the  same  thing  exactly  as  the  words  re-purchase,  re-sale  or  re- 
covery.— 2  Edward's  Ch.  Rep.  138,  (Judges'  opinion;)  1  Pow. 
on  Mortg.  139,  note. 

,  3.  This  being  the  legal  effect  of  the  instrument,  it  cannot 
be  contradicted  or  varied  by  parol  testimony  without  the  re- 
quisite charge  in  the  bill  to  allov/  it. — 12  Ala.  678.  This  I 
insist  is  conclusive  of  the  case  without  further  reference  to  the 
testimony.  If  however,  it  is  permissible  to  go  into  the  evi- 
dence of  intention,  tlien  the  onus  is  on  the  complainant,  in  or- 
der to  overcome  the  positive  denial  of  the  defendant  and  the 
prima  facie  effect  of  the  written  bill  of  sale,  to  prove  by  clear 
and  positive  testimony  that  the  parties  intended  to  make  a 
mortgage,  at  the  time,  and  that  it  was  not  their  intention  to 
make  such  a  contract  as  would  have  the  effect  of  a  conditional 
salp.  This  the  complainant  has  totally  failed  to  do ;  on  the  con- 
trary, all  the  testimony  goes  to  show  that  both  parties  intend- 
ed to  make  a  conditional  sale,  or  some  instrument  that  would 
give  defendant  an  absolute  right  to  the  slaves,  after  a  certain 
day.  All  the  tests  resorted  to  in  doubtful  cases,  and  recog- 
nised in  the  above  authorities,  are  found  here  to  be  in  favor  of 
a  conditional  sale.  1.  A  deed  absolute  on  its  face,  with  a 
conversion  only.  2.  A  delivery  of  the  property  when  it  was 
sold.  3.  Ttie  want  of  any  note  for  the  money  due  Robinson, 
or  any  covenant,  or  stipulation,  or  evidence  of  any  sort  to  bind 
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complainant  to  pay.  4.  Tlie  defendant  was  a  negro  trader, 
had  no  employment  for  the  negroes,  yet  no  interest  is  reserv- 
ed to  Robinson,  or  any  compensation  to  him  for  the  use  of 
his  money  in  the  mean  timet  5.  Considering  that  complain- 
ant was  also  a  trader,  whose  only  business  was  to  watch  oc- 
casions to  make  large  profits  on  money,  and  turn  it  over  of- 
ten in  the  course  of  a  month,  the  price  received  by  him  was 
exceedingly  reasonable.  6.  The  negotiations  did  not  com- 
mence with  a  proposition  to  loan  or  borrow  money,  and  there 
is  no  evidence  whatever  of  a  previous  existing  debt. — 7  Cranch, 
218,  237;  9  Yerger,  176;  5  Gill  &  Johnson,  7o;  7  Ala.  Rep. 
924. 

4.  There  are  other  points  in  this  case  still  stronger  than  those 
upon  which  the  above  cases  were  decided,  to  wit:  In  the  con- 
dition written  under  the  bill  of  sale,  which  is  signed  by  both 
parties,  they  themselves  call  it  "  a  sale,^ 

5.  Some  of  the  negroes  were  sickly,  and  the  complainant 
required  it  to  be  understood  positively,  that  if  any  of  the  ne- 
groes died  after  the  day  appointed  for  the  redemption,  that  it 
was  to  be  Robinson's  loss  and  not  his,  and  this  brings  us  to 
still  another  point  without  which  a  mortgage  cannot  exist, 
that  is,  the  want  of  mutuality.  The  negroes  were  sickly  ;  if 
they  had  died,  could  Robinson  have  made  Farrelly  pay  for 
them  ?  If  they  had  depreciated  in  value,  could  he  have  made 
Farrelly  take  them  back?  or  could  he,  after  the  law  day,  have 
filed  his  bill  to  foreclose,  and  if  they  did  not  bring  enough 
to  pay  Robinson,  could  he  have  sued  Farrelly  for  the  balance? 
Certainly  not.  The  whole  of  the  conditions  were  for  Farrely's 
benefit  only ;  he  had  until  the  day  appointed  to  speculate  on 
the  life  of  the  slaves,  or  upon  the  rise  and  fall  of  their  value, 
and  also  the  prospects  and  probabilities  of  a  better  use  of  the 
money  in  the  mean  time.  But  the  court  will  not  continue 
this  right  of  speculation  any  longer  than  the  parties  themselves 
have  agreed. — 1  Russ.  &  M.  oOG ;  4  Kent  Com.  144. 

Rapier,  for  defendant : 

1.  The  transaction  was  a  mortgage,  and  is  substantially 
set  forth  in  the  bill.  The  courts  have  been  averse  to  constru- 
ing such  an  agrr-ement  as  a  mere  conditional  sale.  The  term 
"  redeem"  used  in  the  agreement  indicates  •  a  mortgage,  and 
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the  circumstances  of  the  transaction  as  shown  by  proof 
aliwide,  afford  most  of  the  tests  of  a  mortgage.  There  was 
great  disparity  between  the  value  of  the  property  and  the 
consideration  of  the  transfer.  The  consideration  was  an  ad- 
vance of  money.  An  indebtedness  was  created — this  appears 
from  the  fact  amongst  others,  that  soon  after  the  transaction 
$450  were  paid  towards  the  satisfaction  of  the  debt.  The 
possession  of  the  slaves  remained  with  the  mortgagor. — 2 
Porter's  Rep.  414;  7  Ala.  Rep.  724;  2  Ala.  Rep.  555;  1  P. 
on  Mort.  130,  n.  ib.  7;  4  Kent,  142,  143;  2  Story's  Equity; 
Quinn  v.  Brittain,  1  Hoff.  353;  5  S.  &  P.  67.  An  absolute 
conveyance  may  be  shown  by  parol  evidence  to  have  been 
intended  as  a  mortgage,  on  the  ground  that  it  does  not  contra- 
dict the  contract,  but  gives  it  the  effect  the  parties  designed. 

2.  The  proof  and  the  undenied  allegations  of  the  bill  were 
sufficient  to  warrant  the  preliminary  decree. 

DARGAN,  J. — The  plaintiff  in  error  contends  that  the  bill 
should  have  been  dismissed  for  want  of  equity.  The  material 
allegations  are,  that  the  complainant  executed  to  the  defend- 
ant a  bill  of  sale  of  the  slaves,  with  a  condition  annexed,  that 
he  should  have  the  privilege  of  redeeming  them  by  paying 
one  thousand  dollars  on  or  before  the  first  day  of  July  1846 : 
that  the  conveyance  was  not  intended  to  be  absolute,  but  was 
intended  to  give  the  defendant  a  lien  on  the  slaves,  to  secure 
him  in  the  payment  of  the  one  thousand  dollars,  which  com- 
plainant owed  to  him. 

We  think  there  can  be  no  doubt  but  that  the  bill  contains 
equity.  The  rule  is  unquestionably  settled,  that  if  the  trans- 
action was  intended  as  a  mere  security  for  a  debt,  whatever 
may  be  the  form  of  the  instrument,  it  must  in  a  court  of  equity 
be  considered  a  mortgage. — Flagg  v.  Mann,  2  Sumn.  533 ;  1 
Powell  on  Mort.  138,  note  7 ;  Hicks  v.  Hicks,  5  Gill  &  Johns. 
76 ;  Williams  v.  Owen,  10  Simons,  386.  The  demurrer  ad- 
mits that  the  complainant  owed  the  defendant  a  thousand  dol- 
lars, and  that  to  secure  the  payment  thereof,  the  instrument 
of  conveyance  described  in  the  bill  was  executed.  This  ad- 
mission shows,  that  the  conveyance  was  a  mortgage,  for  it 
admits  the  debt,  and  that  the  instrument  was  intended  as  a  se- 
curity for  its  payment. 
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The  question  whether  the  complainant  is  entitled  to  relief 
on  bill,  answer  and  proof,  is  one  of  more  difficulty.  The  an- 
swer denies  that  the  parties  intended  the  instrument  as  a  mort- 
gage, and  insists  that  it  w^as  a  sale,  with  the  privilege  of  re- 
purchasing within  the  time  limited  by  the  instrument,  but  ad- 
mits that  the  slaveys  were  at  the  risk  of  the  complainant,  until 
the  expiration  of  the  time  within  which  he  had  the  right  to  re- 
deem them,  after  which,  they  were  to  be  at  the  risk  of  the  de- 
fendant. 

The  nature  of  a  s'ale,  with  the  right  to  repurchase  for  a 
given  sum,  and  within  a  specified  time,  is  a  conveyance  of  the 
title  to  the  purchaser;  he  is  the  owner  of  the  property,  but  the 
vendor  has  the  right  to  repurchase  if  he  sees  fit ;  no  obligation 
rests  on  him  to  do  so,  it  is  a  mere  matter  of  volition,  whether 
he  will  or  not.  If  he  declines  to  repurchase,  he  is  not  bound 
to  refund  the  money,  and  the  purchaser  has  no  cause  of  ac- 
tion against  him  because  he  does  not  see  fit  to  claim  his  pri- 
vilege. If  the  purchaser  retain  the  right  to  demand  the  money 
of  the  vendor,  notwithstanding  his  purchase,  a  debt  is  then 
due  from  the  vendor  to  him,  and  the  existence  of  this  debt 
within  itself  shows  that  the  conveyance  is  a  mere  security  for 
its  payment. 

It  is  equally  true,  that  if  the  parties  intended,  at  the  time 
the  instrument  was  executed,  that  it  should  be  a  security  for 
a  sum  of  money,  due  by  the  vendor  to  the  vendee,  no  words 
used  in  the  instrument  can  cause  it  afterwards  to  operate  as 
a  sale,  and  not  as  a  mortgage ;  for  if  the  transaction  in  its  in- 
ception was  a  mortgage,  a  court  of  equity  cannot  permit  it  to 
be  converted  into  an  absolute  purchase  by  a  mere  default  in 
the  payment  of  the  mortgage  money  at  the  appointed  time. 
The  rule  is,  once  a  mortgage,  always  a  mortgage. — Willett 
V.  WiUett,  I  Vern.  488 ;  10  Leigh  264 ;  Henry  v.  Davis,  7 
Johns.  Ch.  Rep.  40.  What  then  was  the  intention  of  the  par- 
ties at  the  date  of  the  transaction?  Taking  the  answer  for 
my  guide,  for  the  testimony  affords  little  or  no  light  on  the 
subject,  I  think  the  parties  intended  a  loan  of  money,  but  if 
not  paid  at  the  time  stipulated,  that  then  the  conveyance  should 
be  absolute  and  unconditional.  The  reason  why  I  think  it 
was  understood  as  a  loan  of  money  is,  that  the  defendant  ad- 
mits, that  the  slaves  were  to  remain  at  the  risk  of  the  com- 
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plainant  until  time  elapsed  within  which  he  had  the  privilege 
to  redeem,  but  afterwards,  they  were  to  be  at  his  risk.  Had 
the  slaves  died  before  the  time  expired,  what  would  have  been 
the  rights  of  the  defendant  according  to  his  answer?  They 
would  have  died  the  property  of  the  complainant,  and  he 
would  have  owed  the  defendant  a  thousand  dollars.  He  did 
not  therefore,  take  the  risk  of  a  contract  of  purchase  at  the 
date  of  the  transaction,  but  his  money  was  to  be  secure  to  him, 
although  the  slaves  died  before  the  expiration  of  the  time  ap- 
pointed for  the  complainant  to  redeem.  This,  to  my  mind,  is 
conclusive,  that  a  sale  was  not  intended  at  the  moment  of  the 
execution  of  the  contract,  but  it  was  intended  to  be  a  sale  only 
in  the  event  the  complainant  failed  to  pay  within  the  time  pre- 
scribed. In  a  sale  with  a  right  to  repurchase,  as  well  as  in 
an  unconditional  sale,  the  title  must  pass  to  the  purchaser,  and 
if  the  chattel  die,  or  be  destroyed,  the  loss  must  fall  on  him, 
although  a  mere  proviso,  giving  the  right  to  repurchase,  will 
not  turn  a  bona  fide  purchase  into  a  mortgage,  yet  if  the  pur- 
chaser does  not  take  the  risk  of  the  contract  upon  himself,  but 
retains  the  right  to  demand  the  money  if  the  chattel  die  or  be 
destroyed,  the  transaction  in  a  court  of  equity  must  be  con- 
sidered a  mortgage. — Powell  on  Mortgages,  vol.  1, 138,  note  7; 
2  Sch.  &  Lef.  393. 

It  is  however  insisted,  that  as  the  defendant  received  no  ev- 
dence  of  debt,  nor  demanded  any,  he  has  no  remedy  against 
the  person  of  the  debtor  for  the  sum  mentioned  in  the  bill  of 
sale,  and  therefore  no  debt  exists  between  the  parties,  and 
without  a  debt,  there  can  be  no  mortgage.  I  admit  that  a 
debt  is  necessary  to  the  existence  of  a  mortgage,  but  a  debt 
may  exist  although  no  bond  or  note  be  taken  for  its  payment, 
and  even  although  its  existence  be  known  only  to  the  credi- 
tor and  debtor.  True,  the  omission  to  lake  a  covenant  for  the 
payment  of  the  debt,  or  some  evidence  of  its  existence,  is  a 
strong  circumstance  to  show  that  the  parties  intended  a  sale, 
and  not  a  mortgage,  but  it  is  not  conclusive. — 7  Cranch,  218 ; 
Goodman  v.  Grierson,  2  Ball  &  Beat.  274;  3  Atkins.  278; 
Mellor  V.  Lees,  2  Atkins.  494  ;  and  if  the  intention  from  the 
transaction  appears  to  have  been  that  the  conveyance  was  a 
security  for  a  debt  due,  it  will  be  so  decreed,  notwithstanding 
no  obligation  is  reserved  affording  evidence  of  it. 
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We  come  then  to  the  conclusion  as  stated,  that  at  the  time 
of  the  transaction,  the  parties  considered  the  transfer  as  a  mere 
security  for  the  sum  mentioned  in  it,  but  that  they  also  inten- 
ded that  if  the  complainant  did  not  redeem  the  slaves  within 
the  time,  his  right  of  redemption  should  be  lost.  This  being 
the  fair  construction  of  the  contract  from  the  answer  of  the 
defendant,  the  complainant  can  now  redeem,  for  if  at  the  be- 
ginning the  parties  looked  on  the  transaction  as  a  security  for 
a  sum  of  money,  no  terms  or  words  used  in  the  instriyncient 
can  be  permitted  to  cut  off  the  right  of  redemption. 

Let  the  decree  be  affirmed. 


MIDDLETON'S  ADM'R,  et  als.  vs.  MAULL'S  ADM'R. 

1.  Creditors  of  an  estate,  regularly  declared  insolvent,  who  have  pre- 
sented their  claims  to  the  administrator  within  eighteen  months  after 
grant  of  administration,  but  who  have  failed  to  file  them  with  the 
clerk  within  six  months  af\er  the  decree  of  insolvency,  are  entitled  to 
be  paid  if  the  estate  should  ultimately  prove  solvent,  and  at  the  firal 
Bettlement,  should  be  permitted  to  show  that  the  administrator  is 
chargeable  with  assets  which  he  has  not  accounted  for,  with  a  view  of 
establishing  the  fact  of  its  solvency. 

Error  to  the  Orphans'  Court  of  Lowndes. 

This  was  a  proceeding  before  the  Orphans'  Court  for  a 
final  settlement  of  the  administration  of  James  Maull,  deceased, 
on  the  estate  of  James  P.  Larkins.  It  appeared  that  Maull, 
the  administrator,  had  reported  the  estate  of  his  intestate  in- 
solvent, and  that  on  the  8th  of  July  1844,  after  due  notice^  a 
decree  was  rendered  declaring  said  estate  insolvent.  A  final 
settlement  was  ordered  to  be  made  on  the  14th  day  of  April 
1845.  On  the  day  appointed,  David  H.  Middleton,  Benjamin 
Mock  and  other  creditors  of  the  said  James  P.  Larkins  ap- 
peared and  filed  exceptions  to  the  account  filed  by  the  admin- 
istrator for  final  settlement,  and  suggested  that  he  had  not 
charged  himself  with  various  sums  of  money  received  by  him 
as  such  administrator,  and  also  that  he  had  not  accounted  for 
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various  articles  of  personal  property,  consisting  of  the  crop 
growing  in  1843,  at  the  time  of  said  Larkins'  death,  and  also 
certain  slaves.  The  administrator  replied  to  these  suggestions 
or  exceptions  to  the  account  filed  for  final  settlement,  denying 
their  truth,  and  avering  that  none  of  the  contesting  creditors 
had  filed  their  claims  in  the  clerk's  office  within  the  time  pre- 
scribed by  the  statute  after  the  estate  was  declared  insolvent, 
and  he  therefore  insisted  that  these  claims  were  barred,  and 
that  ^^e  creditors  had  no  right  to  controvert  the  account  or  ob- 
ject to  the  settlement.  On  the  trial  it  appeared  that  the  estate 
was  duly  declared  insolvent  on  the  day  specified,  and  although 
the  contesting  creditors  had  presented  their  claims  to  the  ad- 
ministrator within  eighteen  months  from  the  grant  of  letters 
of  administration,  yet  they  had  not  filed  their  claims  in  the 
clerk's  office  within  six  months  from  the  time  the  estate  was 
declared  insolvent.  Two  of  said  creditors,  Middleton  and 
Mock,  offered  to  prove  on  final  trial  that  all  the  exceptions  filed 
by  them  to  said  final  settlement  were  true,  and  that  the  estate 
was  not  insolvent,  but  the  court  rejected  the  evidence,  and  they 
excepted.  On  this  state  of  the  proof,  the  court  decided  that 
their  claims  were  barred  by  the  statute,  and  that  they  could 
not  make  themselves  parties  to,  or  contest  the  correctness  of 
the  accounts  on  the  final  settlement;  to  which  ruling  of  the 
court  the  plaintiffs  in  error  also  excepted.  The  errors  assigned 
are :  1st — that  the  court  erred  in  receiving  as  evidence  the  re- 
cord of  the  decree  of  insolvency ;  2d — that  the  court  should 
have  received  proof  that  the  estate  was  not  insolvent. 

BoLLiNG  and  T.  &  J.  Williams,  for  plaintiffs  in  error. 

Judge  &  Stone,  for  defendant. 

CHILTON,  J. — The  question  presented  by  the  record  is, 
Avhether  the  creditors  of  Larkins'  estate,  Middleton  and  Mock, 
who  had  presented  their  claims  to  MauU,  the  administrator, 
within  eighteen  months,  but  who  had  not  filed  them  with  the 
clerk  of  the  Orphans'  Court  within  six  months  after  the  estate 
had  been  declared  insolvent,  should  have  been  allowed  upon 
the  final  settlement  of  the  estate  to  show  that  tJie  estate  was  then 
solvent,  by  proving  that  the  administrator  had  failed  to  charge 
himself  with  the  crop  of  1843,  and  with  eight  slaves  specially 
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naj7ied,  and  a  wagon  and  harness,  whicJi  Jie  failed  to  return  to 
said  Orphans^  Cov/rl  as  assets. 

In  the  opinion  of  the  court  below,  the  failure  of  these  con- 
testing creditors  to  file  their  claims  within  six  months  after 
the  estate  was  declared  insolvent,  was  a  complete  bar,  not- 
withstanding the  estate  ai  the  time  of  final  settlement  may  have 
been  perfectly  solvent.  We  readily  concede,  that  all  the  cre- 
ditors who  fail  to  exhibit  their  claims  within  six  months  after 
the  estate  is  declared  insolvent  must  be  excluded,  and  their 
claims  barred,  iftlie  estate  continues  insolvent  up  to  the  final  set- 
tlement.  That  is,  such  claims  are  barred  as  against  the  assets 
of  an  insolvent  estate.  Such  is  the  decision  in  Hollinger  v. 
HoUey,  in  8  Ala.  Rep.  454,  as  I  understand  it.  But  that  the 
decree  of  insolvency,  predicated  as  it  is  upon  the  report  of  the 
administrator — which  report  in  the  nature  of  things  must  in 
many  cases  be  incorrect — shall  be  final  and  conclusive  upon 
the  court  and  all  the  creditors,  notwithstanding  the  estate  may 
afterwards  turn  out  to  be  perfectly  solvent,  is  opposed,  in  my 
opinion,  not  only  to  our  previous  decisions,  but  to  the  spirit  of 
our  legislation  and  to  all  the  analogies  of  the  law. 

By  the  act  of  1843,  (Dig.  192,  §  2,)  the  administrator,  &c., 
when  the  estate  is  in  his  opinion  insolvent,  is  required  to  file 
an  allegation  of  the  fact,  praying  that  it  may  be  so  declared, 
which  allegation  is  to  be  accompanied  by  three  schedules 
thereto  attached,  viz:  one  is  to  contain  the  full  statement  of  all 
the  goeds  and  chattels,  choses  in  action,  and  personal  estate  of 
the  deceased,  with  the  estimated  value  thereof;  the  second, 
the  real  estate  with  its  location,  the  nature  of  its  tenure,  and  its 
estimated  value ;  and  the  third,  a  statement  of  all  the  claims 
against  the  estate,  their  nature  and  amount,  and  the  residence 
of  the  creditors.  Upon  the  filing  of  such  allegation,  a  day  is 
set  apart  by  the  clerk  or  judge  for  declaring  the  estate  insol- 
vent; notice  is  to  be  given  by  publication,  &;(i.,  and  if  no  ob- 
jection is  made  by  the  creditors  on  the  day,  the  decree  passes 
as  a  matter  of  course,  but  if  objection  is  made,  an  issue  is 
formed  and  the  question  of  solvency  vd  non  tried  by  a  jury. — 
The  act  does  not  provide  for  the  litigation  between  the  credi- 
tors as  to  the  justness  of  their  respective  demands  upon  this 
issue,  but  contemplates  that  their  claims  shall  be  afterwards 
filed  within  six  months;  and  the  mode  of  bringing  on  the  cou- 
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test  belween  them  is  pointed  out,  which  may  be  done  by  the 
administrator  or  any  creditor  in  his  name  filing  objections  to 
any  claim  within  nine  months  from  the  decree  of  insolvency. 
I  cite  these  statutes,  stating  them  substantially,  to  show  that 
the  decree  of  insolvency  was  evidently  designed  by  the  Le- 
gislature as  interlocutory  merely.  The  administrator  in  his 
schedule  of  effects  may  return  a  number  of  desperate  notes 
due  the  estate — may  mistake  the  value  of  the  real  aiid  personal 
property ;  by  the  collection  of  these  notes,  supposed  to  be  des- 
perate, or  the  appreciation  in  the  value  of  the  assets,  the  estate 
may,  after  the  decree  of  insolvency,  be  rendered  perfectly  sol- 
vent. Besides,  the  claims  presented  in  the  six  months,  or  a 
large  portion  of  them,  may  turn  out  to  be  wholly  unjust,  and 
thus  the  estate,  though  reported  insolvent  and  so  declared  up- 
on the  presumption  of  their  justness,  is  and  always  has  been 
able  to  pay  all  its  debts.  In  such  case,  where  the  estate  is 
able  to  pay  all  the  debts,  as  well  those  presented  in  eighteen 
months  as  those  presented  in  six  months  after  the  decree  of  in- 
solvency, the  effect  of  the  final  settlement  is  to  set  aside  the  in- 
terlocutory decree  of  insolvency,  and  the  creditors  are  paid  in 
full,  instead  of  receiving  a  pro  rata  distribution ;  and  all  the 
creditors  who  have  presented  their  claims  within  eighteen 
months  have  the  right  to  be  paid,  for  the  reason  that  the  estate 
is  settled  as  a  solvent,  not  an  insolvent  estate.  Such  was  the 
decision  by  this  court  in  Phelan  v.  Phelan,  13  Ala.  Rep.  679, 
where  it  was  held  that  although  an  estate  was  declared  insol- 
vent, yet  if  on  settlement  it  proves  not  to  be  so,  creditors  who 
have  not  filed  their  claims  within  the  six  months  are  neverthe- 
less entitled  to  payment  if  they  had  presented  such  claims  to 
the  administrator  within  eighteen  months  after  grant  of  admin- 
istration. Now  it  appears  to  me  to  be  an  anomaly  in  judicial 
proceedings,  to  hold  that  if  the  estate  chance  by  the  adminis- 
istrator's  own  showing,  or  by  a  controversy  raised  at  the  in- 
stance of  the  creditors  who  have  proved  their  claims  within 
six  months,  to  turn  out  solvent,  the  eighteen  months  creditors 
may  come  in,  and  yet  that  they  shall  be  denied  the  privilege 
of  showing  the  facts  upon  which  the  payment  of  their  claims 
depends,  viz :  that  assets  have  come  to  the  administrator's 
hands  adequate  to  the  payment  of  all  the  debts.  ■  The  fact  that 
the  six  months  creditors,  if  I  may  thus  designate  them,  may 
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show  the  estate  to  be  solvent  on  final  settlement  by  charging 
the  administrator  with  assets  not  returned,  is  sufficient  to  show 
that  the  decree  of  insolvency  is  not  conclusive.  (See  Clay's 
Dig.  226,  §  27.)  In  Edwards  v.  Gibbs,  11  Ala.  Rep.  292,  it 
was  held,  that  the  eflfect  of  a  decree  of  insolvency  is  to  trans- 
fer to  the  Orphans'  Court  the  exclusive  jurisdiction  of  all  claims 
against  tlie  estate,  and  in  that  court,  on  final  settlement,  it  may 
be  shown  that  the  administrator  has  withheld  or  wasted  the 
assets.  So  that  according  to  this  decision,  if  the  creditors  have 
no  remedy  in  the  Orphans'  Court,  they  cannot  sue  upon  the 
bond,  or  otherwise  hold  the  administrator  liable  for  his  failure 
to  return  to  the  court  a  proper  account  of  the  assets  which 
came  to  his  hands. 

To  hold  that  these  creditors  are  barred  for  failing  to  present 
their  claims  in  six  months  after  the  decree  of  insolvency,  when 
the  estate  is  on  final  settlement  solvent,  is  to  dispense  with  the 
statute  of  1815,  usually  denominated  the  statute  of  non-claim, 
which  is  the  only  statute  prescribing  in  terms  a  bar  for  failing 
to  present  claims,  and  which  provides  that  unless  they  are  pre- 
sented within  eighteen  months  from  the  grant  of  administra- 
tion, they  shall  be  barred. — Clay's  Dig.  195,  §  17.  I  am  then 
of  opinion  that  Middleton  and  Mock,  who  had  presented  their 
claims  within  eighteen  months,  should  have  been  allowed  to 
prove  on  the  final  settlement  that  the  estate  was  solvent,  and 
that  the  court  erred  in  refusing  to  permit  them  to  show  that 
the  admi«istrator  had  received  or  should  have  been  charged 
with  assets  which  had  not  been  returned,  and  for  which  he 
had  in  no  wise  accounted.  A  different  conclusion  would  cut 
off  many  creditors,  who,  charged  only  with  constructive  notice 
of  the  allegation  of  insolvency,  and  without  any  notice  in  facf, 
have  failed  to  contest  with  the  administrator  the  truth  of  his 
allegations  of  the  insolvency  of  the  estate.  It  would,  in  such 
cases,  be  holding  out  inducements  to  administrators  to  report 
estates  insolvent,  on  a  partial  ascertainment  of  their  true  con- 
dition, with  the  hope  that  should  the  effects  turn  out  sufficient 
to  pay  all  the  debts,  they  should  retain  the  surplus  after  paying 
the  creditors  who  have  come  in  and  filed  their  claims  in  six 
months  under  the  act  of  1843 ;  for  if  the  decree  of  insolvency 
be  final  and  conclusive,  and  may  not  be  gainsaid  on  final  set- 
tlement, then  as  the  distributees  cannot  share  with  creditors  in 
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an  insolvent's  estate,  the  administrator  would  be  entitled  to 
the  surplus,  which  could  never  have  been  contemplated  by  the 
Legislature.  It  is  unnecessary  for  us  to  detennine  whether 
the  creditors,  who  have  presented  their  claims  in  eighteen 
months,  can  come  in  if  the  estate  is  more  than  sufficient  to  pay 
the  six  months  creditors,  but  not  adequate  to  pay  all  the  de- 
mands presented  against  it.  All  that  we  decide  now  is,  that 
if  the  estate  is  solvent,  those  creditors  who  have  presented  their 
claims  in  eighteen  months  are  entitled  to  payment  on  final  set- 
tlement, and  to  show  that  it  is  solvent  by  charging  the  admin- 
istrator upon  such  settlement  with  all  the  assets  which  have 
come  to  his  hands,  or  which  should  by  the  exercise  of  proper 
diligence  have  been  reduced  to  his  possession.  In  this  opin- 
ion the  Chief  Justice  coincides  with  me. 

The  decree  of  the  Orphans'  Court  is  consequently  reversed 
and  the  cause  remanded. 

DARGAN,  J. — I  cannot  concur  in  the  opinion  of  the  court. 
I  think  it  too  clear  to  admit  of  argument,  that  a  decree  of  in- 
solvency, rendered  in  accordance  with  the  provisions  of  the 
act  of  1843,  is  final  and  conclusive  on  all  the  creditors,  and 
neither  they  nor  any  one  else  can  be  permitted  again  to  liti- 
gate that  question.  The  fact  of  insolvency  by  the  decree  be- 
comes res  adjudicata,  and  is  equally  as  conclusive  on  all  par- 
ties as  any  other  sentence  or  judgment  pronounced  by  a  court 
of  competent  jurisdiction. 

The  only  question,  therefore,  is,  whether  any  creditor  can 
be  permitted  (if  he  has  failed  to  file  his  claim  within  six  months 
after  the  estate  has  been  declared  insolvent)  to  litigate  any 
question  with  the  administrator,  with  the  view  to  swell  the 
amount  of  the  assets  and  thus  create  a  larger  dividend.  If  a 
creditor  who  has  neglected  to  file  his  claim  with  the  clerk 
within  the  time  prescribed  by  law  can  be  permitted  to  do  this, 
has  he  not  the  right  to  show  that  the  assets  are  sufficient  to 
pay  all  the  debts,  and  thus  re-litigate  the  question  of  insol- 
vency? 

In  the  case  of  IloUinger  v.  HoUey,  8  Ala.  454,  this  act  was 
fully  considered,  and  the  court  held,  that  if  a  creditor  neglected 
to  file  his  claim  within  six  months  after  the  decree  of  insol- 
vency, in  the  office  of  the  clerk  of  the  Orphans'  Court,  his 
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claim  or  demand  was  barred.  I  am  satisfied  that  this  opinion 
is  a  correct  exposition  of  the  act ;  and  if  a  creditor  omits  to 
file  his  claim  with  the  clerk  in  the  manner  prescribed,  he  can- 
not be  permitted  to  litigate  any  question  whatever  with  the 
administrator  in  reference  to  the  amount  of  the  assets  in  the 
Orphans'  Court. 

It  is  however  urged  that  the  case  of  Phelan  v.  Phelan,  13 
Ala.  679,  is  opposed  to  the  case  of  Hollinger  v.  HoUey  and  to 
the  views  here  expressed.  The  facts  of  that  case  were  pecu- 
liar. The  creditor  who  had  not  filed  his  claim  had  obtained 
a  judgment  at  law  against  the  administrator  before  the  decree 
of  insolvency.  It  afterwards  appeared,  that  the  estate  was  sol- 
vent, and  after  paying  all  claims  that  had  been  filed  in  the 
clerk's  office,  there  was  a  large  balance  in  the  hands  of  the 
administrator,  who  then  paid  all  the  judgments  against  him 
but  one,  which  had  not  been  filed  with  the  clerk  within  the 
prescribed  time,  and  did  not  contest  the  payment  of  this  one, 
but  insisted  as  agamst  the  right  of  the  distributees  to  retrieve 
the  amount  of  the  judgments  he  had  paid,  as  well  as  the 
amount  of  the  one  not  paid,  but  which  he  did  not  contest.  We 
held  that  he  ought  to  be  permitted  as  against  the  distributees 
to  retain  those  amounts. 

If  it  be  conceded  that  this  decision  can  be  sustained,  which 
I  think  is  very  doubtful,  yet  it  will  not  sustain  the  position 
that  a  creditor  can  litigate  on  a  final  settlement  the  question 
of  the  insolvency  of  the  estate,  to  avoid  the  consequences  re- 
sulting from  a  failure  on  his  part  to  file  his  claim  within  a  pre- 
scribed time.  Here  the  administrator  insists  on  the  failure  of 
the  creditor  to  file  his  claim  as  a  bar  to  all  litigation  against 
him  in  llie  Orphans'  Court.  To  hold  that  this  does  not  create 
a  bar,  when  pleaded  as  such,  I  think  not  only  overrules  the 
case  of  IloUinger  v.  Holley,  but  is  directly  repugnant  to  the 
intention  and  design  of  the  act  of  1843. 
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PURYEAR,  Ex'r,  vs.  PURYEAR. 

1.  Slaves  purchased  by  a  wife,  in  the  life-time  of  her  husband,  with  her 
separate  estate  or  the  proceeds  thereof,  will  be  regarded  in  a  Court  of 
Equity  as  standing  in  the  same  predicament,  in  respect  to  the  title,  as 
the  money  that  was  paid  for  them;  and  if  she  is  in  the  possession  of 
slaves  thus  purchased,  or  in  which  her  husband  has  conceded  to  her 
the  exclusive  title,  she  may,  after  his  death,  successfully  defend  an  ac- 
tion at  law  brought  by  his  personal  representative  for  their  recovery. 
The  fact  that  the  purchase  was  made  from  the  husband  himself  can- 
not affect  the  principle. 

2.  If  a  wife  purchases  property  from  a  firm,  of  which  her  husband  is  a 
member,  pays  for  it  with  money  furnished  b^  him,  and  with  his  ac- 
quiescence takes  a  bill  of  sale  in  the  name  of  a  third  person  for  her 
use,  will  not  the  transfer  of  the  title  operate  as  a  postnuptial  settlement 
and  be  effectual  agaii.st  all  persons  except  creditors  and  purchas- 
ers ? — QUERE. 

3.  The  use  of  the  wife's  money  by  the  husband,  in  the  purchase  or  tlie 
redemption  of  his  own  encumbered  property,  will  not  per  se  invest  the 
wife  with  such  a  title  as  will  enable  her,  after  her  husband's  death,  to 
successfully  defend  an  action  at  law  brought  by  his  personal  repre- 
sentative for  its  recovery,  and  a  charge  to  the  jury  w^hich  assumes  the 
reverse  of  this  principle  is  cleaily  erroneous. 

Error  to  the  Circuit  Court  of  Monroe.  Tried  before  the 
Hon.  John  Bragg. 

Detinue  by  the  plaintiff  as  executor  of  Alexander  B.  Pur- 
year, deceased,  to  recover  of  the  defendant  in  error,  who  is 
the  widow  of  his  testator,  slaves  Sarah,  Anna  and  Harriet, 
and  her  four  children.  On  the  trial  a  bill  of  exceptions  was 
sealed  at  the  instance  of  the  plaintiff,  from  which  it  appears 
that  in  1833,  Alexander  B.  Puryear,  deceased,  and  his  wife, 
the  defendant,  removed  from  Virginia  and  settled  in  Monroe 
county,  bringing  with  them  the  slaves  Anna  and  Harriet,  and 
that  they  remained  in  their  possession  until  the  death  of  the 
testator  in  1842 :  that  before  the  testator  and  his  wife  left  Vir- 
ginia in  1833,  these  slaves  had  been  sold  under  a  deed  of 
trust  by  one  Fisher  and  bought  by  him,  with  the  promise  that 
he  would  relinquish  all  title  to  them,  to  the  said  testator  on  his 
discharge  of  the  amount  due  by  him,  which  had  been  done, 
but  with  whose  money,  or  in  what  way  the  debt  was  dis- 
charged, does  not  appear  to  have  been  shewn  with  any  cer- 
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tainty.  There  was  evidence  ihat  the  testator  had  frequently  spo- 
ken of  these  slaves  since  his  removal  to  Alabama  as  the  property 
of  his  wife,  and  also  evidence  to  show  that  by  her  thrift  and  in- 
dustry, and  with  her  husband's  permission,  she  had  accumulated 
a  considerable  sum  of  money,  which  she  frequently  loaned  in 
greater  or  less  amounts  to  her  husband,  taking  his  notes  for 
such  loans  and  receiving  payment  thereof  from  him.  Theje 
was  also  proof  that  she  owned  a  boy  called  Dan,  by  bequest 
from  her  brother,  that  the  testator  had  hired  him  from  her  one 
or  two  years  in  Virginia,  and  paid  her  the  hire,  and  that  when 
they  came  to  Alabama,  the  testator  was  insolvent,  and  Dan 
was  left  in  possession  of  Fisher.  It  is  further  shown  by  the 
bill  of  exceptions,  that  Sarah  was  owned  by  the  testator  and 
plaintiff  in  error,  who  were  partners  in  negro  trading  under 
the  firm  name  of  A.  B.  &  R.  C.  Puryear,  and  by  the  direction 
of  the  testator  was  sold  by  one  Goode,  to  the  defendant,  who 
paid  for  her  and  took  a  bill  of  sale  in  the  name  of  Martha 
Puryear,  her  mother.  Goode  had  before  this  sale  been  the  gen- 
eral agent  of  A.  B.  &  R.  C.  Puryear  in  selling  slaves,  but  at 
the  time  of  the  sale  was  not  acting  in  that  capacity. 

Upon  this  state  of  facts,  the  court  charged  the  jury :  1st, 
That  if  Sarah  belonged  to  the  firm  of  A.  B.  &  R.  C.  Puryear, 
and  the  bill  of  sale  was  made  by  Goode  and  acknowledged 
by  A.  B.  Puryear,  one  of  the  partners,  the  plaintiff  was  not 
entitled  to  recover  said  slave.  2d.  That  if  the  slaves  Anna 
and  Harriet  were  redeemed  from  Fisher  with  the  money  of 
the  defendant,  that  then  the  plaintiff  could  not  recover  them, 
although  they  had  not  been  settled  on  her,  to  her  sole  and 
separate  use. 

To  these  charges,  the  plahitifF  excepted,  and  each  of  them  is 
now  assigned  as  error. 

T.  &  J.  Williams,  for  plaintiff: 

1.  Where  property  is  purchased  in  the  name  of  the  the 
wife,  such  property  vests  immediately  in  the  husband, — 
Barlow  v.  Bishop,  1  East's  Rep.  432 ;  2  Story's  Eq.  754,  § 
138G ;  Rojjer  on  Husb.  &  Wife,  169,  V70 ;  and  that  the  pur- 
chase is  made  with  money,  the  proceeds  of  a  separate  estate, 
makes  no  difference,  if  the  purchase  is  made  by  the  wife  and 
not  by  the  trustee. — 12  Pick.  173 ;  7  Meeson  &c  Wel?5by,  183. 
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2.  Where  properly  is  purchased  and  paid  for,  but  titles 
taken  in  the  name  of  a  stranger,  a  trust  results  in  favor  of  the 
purchaser,  or  person  paying  the  purchase  money — 2  Story's 
Eq.  439  to  445;  and  in  such  case  where  the  trust  is  for  the 
benefit  of  the  wife,  the  marital  rights  of  the  husband  will  at- 
tach, so  soon  as  the  husband  reduces  the  property  into  pos- 
session.—! Atk.  603;  1  P.  Wms.  308;  1  Peters,  508.  This 
is  settled  in  all  the  cases  where  trusts  are  created  for  the 
benefit  of  husband  and  wife  jointly,  unless  words  are  used 
expressly  defeating  these  rights.  2  Story's  Eq.  608,  §  1831 ; 
Lamb,  trustee,  v.  Wray,  et  al,  8  Porter,  72. 

A.  B.  Cooper,  for  the  defendant : 

All  the  principles  involved  in  this  case  were  settled  in  the 
case  of  Puryear  v.  Puryear,  12  Ala.  13.  That  case  was  ma- 
turely considered,  and  the  authorities  cited  and  refered  to  in 
that  case  fully  sustain  it— many  other  authorities  may  be  ad- 
duced. 

The  plaintiff  relies  entirely  upon  the  cases  in  7  Meeson  & 
Welsby,  and  12  Pickering.  The  case  in  M.  &  W.,  Avas  a 
case  where  creditors  were  seeking  to  subject  the  property. 
This  fact  alone,  whatever  else  may  be  in  the  case,  is  sufficient. 
This  court  in  the  case  in  12  Ala.,  drew  the  distinction  be- 
tween the  administrator  and  the  creditors.  The  case  in  12 
Pickering  has  no  bearing  on  this  case — there  was  no  pretext 
there  that  the  wife  had  a  separate  instate.  Opposed  to  these 
authorities  see — 10  Wend.  335;  17  Johns.  552-3-4  and  577; 
2  Story  §§  1375-1386;  11  Ala.  386;  Clancy,  272;  4  Mason, 
443, 454 ;  1  Vesey  46-48 ;  3  P.  Wms.  337, 338 ;  2  Vern.  535. 

COLLIER,  C.  J.— In  Hoot,  ct  al.  v.  SorreU,  et  al.  11  Ala. 
Rep.  386,  it  was  held  that  the  profits  derived  by  the  wife  from 
her  separate  estate  are  her  property,  and  may  be  disposed  of 
or  invested  by  her  as  she  pleases ;  and  property  which  she 
acquires  by  purchase  with  her  income  is  not  subject  to  the 
payment  of  the  husband's  debts,  especially  if  she  has  not  al- 
lowed it  to  go  into  his  hand.^,  or  be  subject  to  his  control.  It 
has  been  supposed  that  a  wife  may  sell  her  separate  estate  to 
her  husband,  may  use  it  in  making  a  purchase  from  him,  and 
that  such  a  purchase  will  be  protected  against  his  creditors. 
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Clancey  on  H.  &  W.,  350 ;  2  Br  o.  Rep.  51 ;  2  Vesey,  Jr.  Rep. 
698 ;  10  Vesey's  Rep.  139.  Although  the  husband  is  not 
bound  to  account  to  the  wife  for  her  separate  estate  which 
she  has  permitted  to  go  into  his  possession  without  objecrting, 
yet  if  it  was  received  by  him  without  her  knowledge,  he  has 
been  held  chargeable  for  it — Clancey  on  H.  &  W.,  351  to  354; 
2  Vesey's  Jr.  Rep.  488;  2  P.  Wms.  82.  So  if  the  wife  ad- 
vance her  separate  property  as  a  loan  to  her  husband  for  the 
payment  of  his  debts,  she  is  entitled  to  stand  in  the  place  of 
the  creditors.  And  where  the  separate  money  of  the  wife  is 
applied  by  the  husband  in  the  purchase  of  an  estate,  she  will  pro 
tanto  be  an  incumbrancer  upon  the  estate. — Clancey  on  H.  & 
W.,  612;  2  Atk.  Rep.  383;  5  Mad.  Rep.  414;  10  Vesey's 
Rep.  511. 

Where  a  second  husband  borrowed  money  from  his  wife, 
which  came  to  her  in  right  of  her  first  husband,  and  gave  her 
his  note  for  it:  Held^  that  the  note  was  a  valid  security,  and 
after  the  death  of  the  maker,  might  be  set  up  in  equity  against 
his  estate.  Huber  v.  Huber's  adm'rs.,  10  Ohio  Rep.  371. — 
Even  gifts  between  husband  and  wife  have  been  supported 
in  equity. — 1  Atk.  Rep.  270.  So  where  the  husband  volun- 
tarily allowed  the  wife  for  her  separate  use  to  make  a  profit 
of  various  articles  beyond  what  were  used  in  the  family,  of 
which  she  saved  £100,  which  the  husband  borroAved ;  the 
wife's  right  to  the  money  was  upheld  against  his  estate. — 3  P. 
Wms  Rep.  337.  It  has  been  often  decided  in  chancery  that 
a  post  nuptial  conveyance  by  the  husband  to  the  separate  use 
of  the  wife,  will  be  sustained,  where  the  consideration  is  pro- 
perty received  from  her.— 2  Roper  on  H.  &  W.,  227 ;  Reeve's 
Dom.  Rel.  166;  1  Atk.  Rep.  269;  10  Ves.Rep.  146;  2  Johns, 
€h.  Rep.  537 ;  7  Johns.  Ch.  Rep.  57. 

In  Piquet  v.  Swan,  et  aL  4  Mason's  Rep.  443,  it  was  insis- 
ted that  although  a  post  nuptial  settlement  by  a  husband  upon 
his  wife,  might  be  valid,  yet  the  moment  the  proceeds  or  in- 
come arising  from  the  property  secured  were  paid  by  the 
trustees  in  the  hands  of  the  wife,  they  ceased  to  be  trust  funds^ 
and  were  immediately  liable  to  the  payment  of  the  husband's 
debts  in  the  same  manner  as  if  they  had  been  her  property 
not  secured  by  trusts.  Mr.  Justice  Story  said,  "  this  proposi- 
tioa  is  utterly  untenable  in  a  court  of  equity.  It  involves  in 
36 
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effect,  a  total  defeat  of  the  original  trusts.  These  trusts  were 
to  secure  the  income  and  proceeds  to  the  sole  and  separate 
use  of  Mrs.  Swan,  with  an  unlimited  power  to  dispose  of  them 
as  a  ferne  sole.  Nothing  is  more  clear  than  that  the  separate 
properly  of  a  feme  covert,  secured  or  given  to  her  separate  use, 
will  be  upheld  for  her  use  by  a  court  of  equity  into  whosever 
hands  the  same  may  come,  whether  of  a  stranger,  or  even  the 
husband  ;  if  it  comes  clothed  with  trusts,  and  with  notice  of  it, 
the  party  so  possessing  it,  becomes  a  trustee  for  \ho  feme  covert^ 
It  is  in  no  sense  the  property  of  the  husband,  and  can  never 
become  his,  except  by  a  voluntary  appropriation  of  it  to  his 
use,  by  the  vvife  herself.  She  may  invest  it  as  she  pleases;  and 
appropriate  it  to  furniture,  or  pictures,  or  plate,  or  jewehry,  or 
bank  stock,  or  other  securities,  or  personal  ornaments  or  par- 
aphernalia, still  it  is  her  own,  and  cannot  be  touched  while 
she  retains  her  power  and  dominion  over  it."  Again:  "  Indeed, 
the  moment  courts  of  equity  decided  that  femes  covert  could 
hold  separate  property  to  their  own  use  SiS  femes  sole,  it  was  a 
necessary  consequence  that  the  protection  of  it  should  be  as 
universal  as  the  right." 

It  is  said  that  the  separate  provisions  for  married  women 
are — 1st,  where  property  is  settled  in  some  form  to  their  sepa- 
rate use :  2d,  where  an  allowance  is  made  to  them  by  their 
husbands,  before  or  during  marriage,  for  their  maintenance, 
&c.  The  former  being  for  her  separate  use,  is  her  separate 
estate,  of  which  she  may  dispose  as  she  thinks  proper ;  but 
the  latter  being  intended  for  personal  enjoyment,  she  cannot 
deprive  herself  of  it.  If  she  save  money  out  of  her  separate 
estate,  the  savings  are  always  hers  against  all  claimants.  And 
if  she  purchases  lands  and  houses  with  what  she  has  saved, 
the  court  will  follow  the  purchase  and  secure  it  against  the 
husband  for  her  benefit.  Clancey  on  Husband  and  Wife,  3, 
271  to  276. 

A  feme  covert  acting  with  respect  to  her  separate  estate  in 
personal  property,  and  the  rents  and  profits  of  her  real  estate 
during  life,  it  is  said  is  competent,  according  to  equity  juris- 
prudence, to  act  in  all  respects  as  if  she  were  a  feme  sole. — 1 
Bro.  Ch.  Rep.  19;  2  Ves.  Sr.  Rep.  190.  With  respect  to  that 
property  a  court  of  equity  will  consider  her  so  far  distinct 
from  her  husband  as  to  suffer  her  to  sue  or  be  sued  by  him. 
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or  by  any  other  person.— 3  Atk.  Rep.  478 ;  3  Mad.  Rep.  474 ; 
1  Ves.  Jr.  Rep.  278 ;  9  Ves.  Rep.  486 ;  2  Ves.  Sr.  Rep.  452 ; 
3  Johns.  Ch.  Rep.  77.  It  must  be  observed  that  what  we  have 
said  in  respect  to  the  settlement  or  bequest  of  property  to  the 
separate  use  of  married  women,  indicates  the  principles  which 
are  recognised  and  administered  in  equity ;  the  common  law 
will  not  allow  her  to  possess  personal  property  independently 
of  her  husband. — Puryear  &  Wallace  v.  Beard,  14  Ala.  Rep. 
121,  and  citations  there  made  to  the  point. 

In  Puryear  v.  Puryear,  12  Ala.  13,  it  was  decided  that  where 
a  husband  permits  the  wife  to  lend  for  her  own  use,  money 
which  she  was  allowed  to  receive  for  the  hire  of  a  slave,  and 
after  the  husband's  death  the  money  thus  lent  is  repaid  to  her 
by  the  borrower,  the  administrator  of  the  husband  cannot  re- 
cover it  from  her.  But  the  husband  could  not  ihus  have  dis- 
posed of  the  hire  to  the  prejudice  of  creditors.  It  was  admit- 
ted by  the  court  that  the  husband  might  have  claimed  the  mo- 
ney, and  that  it  was  liable  for  the  payment  of  his,  debts  ;  but 
having  died  without  asserting  any  claim,  the  administrator 
could  not  maintain  the  action.  Farther :  "  We  can  perceive 
no  reason  whatever,  why  the  wife,  in  cases  like  thi:j,  should 
not  be  protected  in  the  enjoyment  of  the  property  by  a  court 
of  law.  If  she  were  compelled  to  sue  the  personal  represen- 
tative, as  for  a  debt  due  from  her  husband,  possibly  she  would 
have  to  resort  to  a  court  of  equity,  but  being  in  possession  of 
the  fund,  and  having  the  right  to  retain  it,  she  has  both  the 
legal  and  equitable  title  to  it,  and  may  doubtless  defend  that 
right  in  a  court  of  law.  The  acknowledged  principle,  that 
where  the  evidence  of  a  debt  is  in  the  name  of  a  married  wo- 
man, the  husband  may  join  his  wife  with  him  in  the  suit,  and 
that  if  he  does,  it  will  survive  to  her,  if  he  dies  pending  the 
suit,  is  entirely  analogous  to  this  case,  and  shows  that  after 
the  decease  of  the  husband,  without  reducing  the  money  to 
his  possession,  the  legal  title  to  it  is  vested  in  ihe  wife."  In 
Planning  v.  Style,  3  P.  Wms.,  Rep.  337,  the  wife  retained  the 
excess  over  the  sum  allowed  for  the  expenses  of  the  family 
by  her  thrift  and  irianagenrjnl,  with  the  permission  of  her  huL- 
band,  and  she  was  held  to  be  entitled  to  it  against  the  per- 
sonal reprcsentalive  of  ilie  lalter.  The  Lord  Chancellor  ob- 
served "  that  il  was  the  stroiQCst  \xooi  of  ihe  husband's  con- 
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sent,  that  the  wife  should  have  a  separate  property  in  the  mo- 
ney arising  by  these  savings,  in  that  he  had  applied  to  her  to 
lend  him  this  sum,  in  which  case  he  did  not  lay  claim  to  it  as 
his  own,  but  submitted  to  borrow  it  as  her  money." 

There  can  be  no  question,  if  the  view  we  have  taken  of  the 
Jaw  is  correct,  that  if  the  slaves  Sarah,  Anna  and  Harriet, 
were  purchased  by  the  defendant  in  the  life  time  of  her  hus- 
band with  her  separate  estate  or  the  proceeds  of  it,  that  a  court 
of  equity  would  regard  them  as  standing  in  the  same  predic- 
ament in  respect  to  the  title,  as  the  money  that  was  paid  for 
them.  We  have  seen  that  in  such  case,  if  the  wife  is  in  the 
possession  of  personal  property  in  which  she  has  a  separate 
estate,  or  in  which  the  husband  has  conceded  to  her  the  ex- 
clusive title,  she  may  after  the  husband's  death  successfully  de- 
fend an  action  at  law  for  its  recovery  by  his  personal  repre* 
sentatives.  The  fact  that  Sarah  was  the  joint  property  of  the 
testator  and  his  copartner  is  altogether  immaterial  in  the  pres- 
ent case.  This  action  is  not  brought  by  the  surviving  partner 
for  the  purpose  of  vindicating  any  right  of  his  own,  but  he 
sues  as  executor,  asserting  the  title  of  the  testator.  Now  al- 
though Goode  may  have  been  dismissed  from  the  employ- 
ment of  A.  B.  &  R.  C.  Puryear,  previous  to  the  sale  of  Sarah, 
yet  it  was  entirely  competent  for  A.  B.  Puryear  to  invest  him 
with  an  authority  to  sell  her  gener?lly,  or  to  some  person  de- 
signated. It  appears  that  the  testator  authorised  Goode  to 
sell  her  to  the  defendant ;  and  ihat  the  latter  purchased  and 
paid  for  her — taking  a  bill  of  sale  to  her  mother,  professedly 
from  A.  B.  &  R.  C.  Puryear,  by  Goode.  No  question  seems 
to  have  been  made  whether  the  defendant  used  the  money  of 
the  testator  or  her  separate  funds.  But  conceding  that  the 
testator  furnished  the  money  and  acquie.-*ced  in  the  sale  and 
investment  of  the  defendant's  mother  with  the  legal  title,  in 
trust  for  his  wife,  did  he  not  thus  part  with  the  right  to  the 
slave,  and  can  his  executor  now  assert  a  title  ?  Will  not  such 
a  transfer  operate  as  a  post  nuptial  settlement,  and  even  if  vol- 
untary be  effectual  against  all  persons  but  creditors  and  pur- 
chasers ?  If  Sarah  was  paid  for  with  the  separate  estate  of  the 
defendant,  there  would  be  no  question  of  the  superiority  of  her 
title,  for  a  court  of  equity  would  uphold  the  trust  in  her  favor, 
and  her  husband  being  dead,  her  possession  would  unite  both 
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the  legal  and  equitable  title,  and  authorise  her  to  maintain  her 
right  in  any  forum.  True,  a  conveyance  to  a  third  person 
upon  an  implied  trust  that  the  property  shall  be  held  for  the 
benefit  of  a  married  woman  may  not  exempt  the  property 
from  liability  to  the  husband's  debts ;  but  when  the  husband 
himself  sells  property,  receiving  money  from  the  wife,  which 
he  admits  she  is  authorised  thus  to  invest,  and  makes  a  bill  of 
sale  to  a  third  person,  he  cannot  after  having  consummated 
the  transaction  by  a  delivery,  assert  by  suit  its  invalidity,  and 
his  executor  or  administrator  does  not  stand  in  a  more  favor- 
able position. 

The  charge  that  if  the  slaves  Anna  and  Harriet  were  re- 
deemed from  Fisher  with  the  money  of  the  defendant,  then 
the  plaintiff  could  not  recover,  although  they  had  not  been  set- 
tled to  her  separate  use,  assumes  that  where  the  husband  uses 
the  wife's  money  in  the  purchase  of  the  property,  the  property 
at  the  election  of  the  wife  becomes  a  substitute  for  the  money, 
and  she  will  have  the  same  title  to  it  that  she  had  to  the  mo- 
ney. Perhaps  the  charge  assumes  more  than  this  as  the  alter- 
native, viz:  that  the  employment  of  the  wife's  separate  estate, 
even  in  paying  part  of  the  purchase  money,  entitles  her  to 
hold  the  property  at  least  until  she  is  reimbursed.  It  cannot 
be  known  from  the  record,  whether  the  testator  redeemed  An- 
na and  Harriet,  or  whether  they  were  redeemed  by  the  de- 
fendant, or  whether  any  and  how  much  of  her  money  was 
used  in  effecting  that  object.  There  was,  however,  evidence 
adduced  which  should  have  been  refered  to  the  jury  in  the 
solution  of  these  questions.  If  the  husband  or  his  agent  em- 
ployed the  separate  funds  of  the  wife  in  redeeming  these 
slaves  from  Fisher,  this  would  only  give  her  a  right  in  equity 
to  subject  them  to  her  reimbursement ;  but  could  not  per  se 
invest  her  with  the  leg-af.  lUle,  which  is  essential  to  the  main- 
tenance of  the  defence  relied  on.  What  may  be  the  fact  upon 
this  point,  perhaps  may  be  ascertained  with  more  exactness 
than  we  are  at  present  informed ;  be  this  as  it  may,  what  we 
have  said  sufficiently  indicates  what  principles  are  to  control 
in  the  adjustment  of  this  controversy.  It  results  as  a  conse- 
quence that  the  judgment  must  be  reversed,  and  the  cause  re- 
manded. 

Dargan,  J.,  not  sitting. 


494  '  ALABAMA. 


Vanderveer  v.  Alston  et  als. 


VANDERVEER  vs.  ALSTON  et  als. 

1.  Where  a  wife  is  the  sole  distributee  of  an  estate,  and  the  husband 
pays  all  the  debts  and  takes  possession  of  the  assets  without  admin- 
istration, claiming  them  as  his  absolute  property  by  virtue  of  his  mari- 
tal rights,  although  the  legal  title  is  not  thereby  vested  in  him.  yet  he 
acquires  such  an  equitable  interest  in  the  property  as  a  Court  of  Chan- 
cery will  protect  as  against  those  who,  after  the  death  of  the  wife,  may 
seek  distribution  thereof  as  the  next  surviving  kin  of  the  intestate. 

Error  to  the  Chancery  Court  of  Montgomery.     Heard  be- 
fore the  Hon.  A.  Crenshaw,  chancellor. 

The  bill  in  this  case  was  filed  by  the  plaintiff  against  the 
defendants  in  error,  and  makes  in  substance  the  following  case 
Elizabeth  Kelly  died  in  183S,  intestate,  possessed  of  several 
slaves  and  owing  debts  to  the  amount  of  S'HS  only.  Benja- 
min G.  Lathrop,  who  was  the  husband  of  a  sister  of  the  intes- 
tate and  her  sole  distributee,  immediately  after  the  death  of 
Mrs.  Kelly,  paid  all  the  debts  of  the  estate  and  took  possession 
of  the  slaves,  claiming  them  in  right  of  his  wife  as  his  absolute 
property.  After  the  death  of  Lathrop's  wife,  Lathrop,  under 
the  belief  that  it  was  necessary  to  perfect  his  title  to  the  slaves, 
and  with  the  view  of  accomplishing  that  object,  procured 
Lewis  Owen  to  administer  on  the  estate  of  Mrs.  Kelly,  and 
pointed  out  the  slaves  to  him  as  the  property  of  the  estate. — 
Owen,  however,  resigned  in  a  short  time  after  grant  of  ad- 
ministration, without  having  accomplished  any  act  in  execu- 
tion of  his  trust.  On  the  day  that  Owen  resigned,  the  plaintiff 
in  error,  who  had  purchased  the  slaves  from  Lathrop,  acting 
under  the  same  belief  and  with  a  view  to  the  same  object  that 
had  influenced  L.,  took  out  letters  of  administration  de  bonis 
noti  on  said  estate,  and  returned  an  inventory,  embracing  the 
slaves  in  question.  Subsequently  to  these  proceedings,  the 
plaintiff  filed  his  accounts  for  final  settlement  of  the  adminis- 
tration and  distribution  of  the  estate,  and  reported  Lathrop  as 
the  sole  distributee,  whereupon  the  defendants  in  error  came 
into  court  and  suggested  that  they  were  the  next  of  kin  and 
entitled  to  the  property,  &c.   Upon  this  state  of  facts  thp  plain- 
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tiff  resorted  to  Chancery  for  relief,  but  the  Chancellor,  being 
of  the  ojoinion  that  there  was  no  equity  in  the  bill,  dismissed  it, 
and  his  decree  dismissing  the  bill  is  now  assigned  as  error. 

Elmore  and  Belser,  for  plaintiff  in  error  : 

1.  At  common  law,  neither  creditors  nor  next  of  kin  were 
entitled  to  the  personalty  of  an  intestate,  and  to  remedy  these 
evils  the  statutes  of  Westminster  II.,  of  31st  Edward  III.,  and 
of  the  22d  and  23d  Charles  II.  were  enacted.  Gresbrook  v. 
Fox,  1  Plowd.  277  to  282;  1  Williams  on  Ex'rs,  236;  2  ib, 
905  ;  Hughes  v.  Hughes,  Levinz,  533  ;  Edwards  v.  Freeman, 
2  P.  Wms.  441. 

2.  These  English  statutes  are  of  force  in  South  Carolina, 
and  administration  is  there  required,  and  under  these  statutes, 
where  there  is  a  sole  dhtribtUee  and  no  debts,  or  the  debts  have 
been  paid,  and  the  property  is  reduced  to  possession,  it  is  a 
vested  interest,  which  cannot  be  defeated  by  subsequent  ad- 
ministration, but  will  be  protected  in  a  Court  of  Equity.  Hen- 
son  V.  Wallace,  1  Richardson's  Eq.  22;  Spann  v.  Jennings,  1 
Hill's  Eq.  (S.  C.)  324;  Walker  v.  May,  1  Bailey's  Eq.  58 ; 
Grimke's  Public  Laws,  S.  C,  81,491.  The  same  principle  is 
recognised  and  acted  on  in  Bogart  v.  Furman,  10  Paige,  496. 
Our  statutes  are  more  favorable  to  the  distributees  in  terms, 
but  it  is  possible  may  be  construed  in  the  same  manner,  and 
our  ovVn  court  has  recognised  the  same  principle.  Clay's  D. 
168,  §  2,-191,  §1,-220,  §  1 ;  Eastman  v.  Miller,  11  Ala.  614; 
Bethea  v.  McColl,  5  Ala.  315. 

3.  Vanderveer  is  not  estopped  by  his  admissions  on 
the  records  of  the  Orphans'  Court,  whatever  may  be  his  rights. 
Lefond  v.  Ricord,  1  Bailey's  Eq.  487 ;  Moore  v.  Hitchcock,  4 
Wend.  292;  Gamble  v.  Gamble,  11  Ala.  966 ;  7  Ala.  185. 

Fair  &  Prior,  for  defendants. 

CHILTON,  J.— In  Kelly's  Administrator  v.  Kelly's  Distri- 
butees, 9  Ala.  Rep.  908,  it  was  held,  that  the  grant  of  admin- 
istration-confers upon  the  adm'inhlrdtor  de  bonis  nou  a  legal 
title  to  the  goods  and  chattels,  rights  and  credits  of  the  intes- 
tate, which  were  unadministered  by  his  predecessor;  and  a 
huiband  of  the  sole  distributee  of  the  intestate,  who  has  paid 
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the  debts  of  the  estate  and  taken  possession  of  the  property, 
cannot  resist  a  recovery  by  such  administrator,  by  proving 
such  facts.  In  that  case,  which  came  up  on  a  writ  of  error  to 
the  Orphans'  Court,  this  court  further  held,  that  the  possession 
of  Lathrop,  the  husband,  who  had  paid  the  $115  which  was 
due  from  Mrs.  Kelly's  estate,  did  not  invest  him  with  his  mar- 
ital rights  in  his  wife's  estate,  in  a  court  of  law,  and  that  if  they 
ever  attached,  they  were  divested  by  the  grant  of  administra- 
tion and  the  designation  of  the  property  as  the  estate  of  the 
intestate.  This  decision  clearly  settles  that  at  law  LathiFop's 
possession  and  payment  of  the  $115  due  to  creditors  of  Mrs. 
Kelly,  the  intestate,  did  not  vest  in  him  a  title, and  the  question 
now  presented  is,  whether  these  facts  vest  him  with  such  an 
interest  as  will  defeat  in  equity  the  claim  of  the  heirs  at  law  of 
Mrs.  Kelly. 

Our  statutes  in  respect  to  executors  and  administrators  do 
not  form  a  complete  system,  and  they  must  be  considered  as 
amendatory  of,  and  suppletory  to  the  provisions  of  the  common 
law.  Where  then  the  statute  is  silent,  we  must  resort  to  the 
common  law  to  deduce  rules  for  our  guidance.  It  is  correctly 
said  by  the  counsel  for  the  plaintiff  in  error,  that  at  common 
Jaw  neither  the  creditors  nor  next  of  kin  were  entitled  to  the 
personal  property  of  the  intestate.  In  ancient  times,  such  pro- 
perty was  seized  by  the  king,  who,  as  parens  patria,  caused  it 
to  be  preserved  and  disposed  of  for  the  funeral  expenses,  and 
the  benefit  of  the  wife  and  children,  or  if  there  were  none,  then 
for  those  of  his  blood.  At  a  later  period,  the  ecclesiastical 
courts  were  invested  with  this  branch  of  the  royal  prerogative, 
but  as  the  residuum,  after  deducting  the  paries  rationabiles  of 
the  wife  and  children  of  the  deceased,  was  taken  under  the  name 
of  piores  uses,  and  withheld  from  the  creditors  of  the  estate,  in 
1285  the  statute  of  Westminister  2d  (13  Edw.  I.  c.  19)  was 
passed,  enacting  that  the  ordinary  should  be  bound  to  respond 
to  the  creditors  of  the  deceased  as  iar  forth  as  his  goods  would 
extend.  Sec.  Still  the  residuum,  after  the  debts  were  paid,  was 
left  in  the  hands  of  the  ordinary,  to  be  disposed  of  as  should 
seem  proper  to  him.  This  defect  in  the  law  was  remedied  in 
1357  by  the  statute  31st  Edw.  Ill,  st,  1,  c,  U,  requiring  the 
deputation  by  the  ordinary  of  the  next  and  most  lawful  friends 
of  the  deceased  to  administer  his  goods,  and  making  them  lia- 
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ble  as  executors  to  the  ordinary.  By  the  statute  of  21  Henry 
8,  c.  5,  passed  in  1529,  the  ordinary  was  required  to  grant  ad- 
ministration of  the  goods  of  the  deceased  to  his  widow  or 
next  of  kin,  or  both,  as  he  should  think  good,  taking  surety, 
&;c.  for  the  due  administration  of  the  goods,  chattels  and  debts 
of  the  deceased.  The  security  of  the  estate  is  further  provided 
for  by  22d  and  .23d  Charles  2,  c.  10.  By  the  statute  29tli 
Charles  2,  c.  3,  the  husband  who  survives  his  wife  is  entitled 
to  administration  of  her  personal  estate,  which  he  did  not  re- 
duce into  possession  during  her  life,  and  was  authorised  to 
retain  the  same  to  his  own  use,  as  though  the  statute  of  distri- 
butions had  not  been  passed.  We  have  thus  refered  to  the 
origin  of  administrators  and  the  several  English  statutes  upon 
the  subject,  that  it  might  be  seen  how  far  the  adjudications  of 
the  English  courts  and  the  courts  of  such  of  the  States  as  have 
in  substance  similar  statutory  provisions  are  applicable  to  our 
statutes.  It  is  considered  settled  law  in  England,  that  if  the 
husband  survive  his  wife,  then  he  as  her  administrator  is  en- 
titled to  all  her  personal  estate  which  continued  in  action  or 
unrecovered  at  the  time  of  her  death ;  and  although  the  hus- 
band die  before  he  has  reduced  her  property  into  possession, 
his  next  of  kin  will  be  entitled  to  it  in  equity.  The  wife's  next 
of  kin  are  entitled  to  administration  de  bonis  non  of  her  estate 
not  received  by  the  husband,  but  they  are  held  as  trustees  for 
the  next  of  kin  of  the  husband.  See  Roper's  Husband  and 
Wife,  205;  22  Law.  Lib.  130;  1  P.  Wms.  378-381;  3  Ves. 
297;  3  Aik.  326;  14  Ves.  372;  8  ib.  49;  3  Mad.  45;  1  Jac. 
&  Walk.  388 ;  Stewart  v.  Stewart,  7  Johns.  C.  Rep.  244 ;  Wms. 
Ex'rs.  242,  910-11.  In  Tennessee,  where  they  have  no  such 
provision  as  that  contained  in  29  Charles  2,  the  Supreme  Court 
nevertheless  hold,  that  the  husband  is  entitled,  not  as  next  of 
kin,  nor  from  the  statute  of  distributions,  but  as  husband  and 
in  right  of  the  marriage  as  owner — Hannico  v.  Lard,  10  Yerg. 
222-23;  1  Yerg.  418;  and  such  is  the  doctrine  held  by  several 
of  the  States.  In  this  State,  however,  a  different  doctrine  has 
from  an  early  period  prevailed.  Mayfield  v.  Clifton,  3  Stew. 
Rep.  375 ;  Bibb  v.  McKinley  &  Hopkins,  9  Port.  636 ;  John- 
son, adm'r,  v.  Wren,  3  Stew.  172.  These  citations  are  suffi- 
cient to  show  that,  according  to  the  settled  doctrine  of  this 
court,  the  husband  is  not  entitled  to  the  slaves,  unless  he  had 
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reduced  them  into  possession  during  the  life  of  the  wife.  We 
think,  iiowevef,  the  facts  of  this  case,  as  we  shall  presently 
show,  are  sufficient  to  vest  in  the  husband  the  equitable  right 
to  them. 

This  bill  is  filed  by  the  administrator  of  Mrs.  Kelly,  alleg- 
ing that  the  husband's  interest  vested  in  him  by  purchase,  and 
seeking  to  interpose  that  interest  in  his  own  behalf  against  the 
next  of  kin  of  his  intestate,  to  enjoin  the  account  which  they 
demand  of  him  as  administrator.  While  the  wife  was  living, 
(she  being  the  sole  distributee,)  the  husband  took  the  property 
into  his  possession  as  husband,  and  having  paid  all  the  debts 
due  from  the  estate  of  Mrs.  Kelly,  claimed  to  hold  it  as  his  ab- 
solute right,  and  to  dispose  of  it  as  his  own.  We  may  lay 
out  of  view  the  subsequent  acts  of  the  husband  in  procuring 
the  appointment  of  an  administrator,  under  the  mistaken  view 
that  it  was  necessary  to  the  repose  of  the  title  that  an  admin- 
istrator should  be  appointed.  That  Lathrop  pointed  out  the 
property  and  caused  administration  to  be  granted  on  the  estate 
cannot  operate  to  estop  him,  except  as  to  the  parties  who  have 
been  induced  to  act  upon  his  representations  and  thereby  to 
place  themselves  in  anvorse  condition.  This  party  would  be 
the  administrator,  but  he  waives  the  estoppel,  if  there  was  one, 
and  insists  upon  the  complete  equitable  right  of  the  husband. 
If  the  property  in  equity  really  belonged  to  the  husband,  the 
next  of  kin  of  Mrs.  Kelly  have  not  in  any  manner  been  preju- 
diced by  the  taking  out  of  administration  or  the  pointing  out 
the  property  as  belonging  to  the  estate.  The  bill  must  be 
taken  as  true  on  the  motion  to  dismiss  for  w^ant  of  equity,  and 
the  proceeding  insisted  upon,  as  showing  that  the  property  be- 
longs to  the  estate,  is  therein  charged  to  have  been  instituted 
through  mistake,  and  for  the  purpose  of  confirming  the  title  of 
the  husband,  and  not  of  destroying  it. 

Now,  after  the  payment  of  the  debts  due  from  Mrs.  Kelly's 
estate,  the  property  which  remained  belonged  to  Lathrop  in 
right  of  his  wife.  He  paid  the  debts  and  took  the  property, 
but  failed  to  administer.  He  did  not  thereby  acquire  the  legal 
title  to  the  property,  for  this  can  only  be  acquired  by  and 
through  an  administration ;  but  did  he  not  acquire  a  complete 
equity  in  it  ?  There  is  no  controversy  about  his  right  to  it, 
had  he  paid  the  debts  in  due  course  of  administration,  and 
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thus  asserted  his  marital  rights  over  it.  Besides  representing 
his  wife  who  was  next  of  kin,  the  statute  gave  him  the  right 
to  the  administration.  The  objection  is,  that  he  did  not  pur- 
sue the  form  which  the  law  has  marked  out,  so  as  to  make  his 
title  complete,  and  that  as  the  administrator  has  the  right  at 
law  to  recover,  the  Chancery  Court  has  no  power  to  arrest  the 
action  of  the  Orphans'  Court,  but  that  the  property  must  be 
distributed  among  the  next  of  kin  living  at  the  time  of  the  dis- 
tribution. In  other  words,  that  the  possession  of  Lathrop,  the 
husband,  was  unauthorised  by  law,  and  tortious  as  against  the 
administrator,  the  grant  of  whose  letters  related  back  to  the 
death  of  the  intestate,  and  cannot  therefore  give  him  an  equi- 
table tide. 

It  is  very  clear  that  in  such  case  no  one  could  be  damaged 
but  the  creditors  of  the  intestate,  and  the  bill  charges,  all  these 
have  been  fully  paid  off  and  satisfied,  and  hence  the  case  is 
not  distinguishable  in  principle  from  one  where  there  are  no 
creditors.  In  such  case,  it  seems  to  me  that  administration 
would  be  a  useless  formula,  as  was  held  by  the  South  Caro- 
lina decisions  referred  to  by  the  counsel  for  the  plaintiff.  See 
also  the  cases  of  Bethea  v.  McCall,  5  Ala.  Rep.  315,  and  Mil- 
ler V.  Eastman,  11  Ala.  Rep.  614,  where  a  similar  doctrine  is 
countenanced.  In  the  case  last  cited,  'he  court  say :  In  courts 
of  equity,  where  it  is  not  necessary  that  the  legal  title  should 
be  vested  in  the  plaintiff,  an  administration  may  be  dispensed 
with,  where  the  right  is  asserted  by  those  who  would  be  enti- 
tled to  distribution,  and  where  it  is  clear  that  there  are  no  cre- 
ditors to  be  prejudiced.  Such  was  the  decision  of  Bethea  v. 
McCall,  5  Ala.  Rep.  315.  In  Henson  v.  Wallace,  1  Rich.  22, 
the  former  adjudications  are  reviewed,  and  the  doctrine  is  laid 
down  that  it  is  unnecessalry  in  cases  where  there  are  no  debts 
and  a  sole  distributee,  to  have  an  administration  upon  the  es- 
tate, but  that  in  equity  the  title  will  vest.  In  Spann  v.  Jen- 
nings, 1  Hill's  Ch.  Rep.  324,  Chancellor  Harper,  upon  the  au- 
thority of  Marsh  v.  Nail,  previously  decided  by  Chancellor 
Desaussure,  held  the  same  doctrine.  "  To  what  purpose,"  says 
he,  "should  the  husband  have  administered?  There  were  no 
debts  to  pay,  and  no  distribution  to  make.  That  v^rould  have 
been  going  through  a  mere  nugatory  ceremony.  Or  if  any 
other  person  had  administered,  could  the  property  have  been 


1500  ALABAMA. 


Vat)derve(.?r  v.  Algton  et  als. 


recovered  from  him  ?  No.  By  going  into  equity,  aad  show- 
ing there  were  no  debts,  and  that  his  wife  was  exclusively  en- 
titled, a  recovery  at  law  would  have  been  rfestraioed."  The 
justness  and  reasonableness  of  this  doctrine  certainly  com- 
mend il  to  our  approbation. 

In  this  case,  the  creditors  make  no  complaint ;  they  are,  as 
we  have  said,  satisfied.  The  collateral  relatives  of  Mrs.  Kelly 
had  no  right  to  complain ;  for  none  of  the  property  was  going 
to  them.  So  that  unless  some  principle  of  public  policy  was 
violated  in  taking  possession  without  administration,  the  hus- 
band by  his  possession  became  vested  with  the  equitable  right 
to  the  slaves  in  controversy ;  and  although  at  law  his  marital 
rights  did  not  attach  so  as  to  defeat  a  recovery  by  the  admin- 
istrator subsequently  appointed,  yet  in  equity  he  is  the  benefi- 
cial owner,  and  his  claim  must  controvert  the  mere  legal  right 
of  the  personal  representative.  In  case  of  a  sole  distributee, 
the  claims  of  creditors  aside,  I  see  no  principle  of  public  pol- 
icy requiring  the  party  to  push  the  property  through  the  di- 
minishing process  of  administration.  The  State  asserts  no 
claim  to  seize  upon  the  property,  as  the  king  in  ancient  times 
was  wont  to  do,  that  as  parens  patrice  he  might  dispose  of  it  as 
he  listed.  Two  questions  only  concern  the  chancellor  in  such 
cases — 1st.  Is  the  possessor  the  sole  owner?  2d.  Are  there 
no  creditors  of  the  estate,  and  no  charge  upon  the  property? 
If  he  hold  it  thus  free  from  all  demands,  he  should  not  be  re- 
quired to  deliver  it  to  an  administrator,  that  it  might  be  deliv- 
ered back  to  him  less  the  expenses.  This  would  be  not  only 
unjust,  but  a  useless  ceremony.  14  Ala.  Rep.  802.  Johnson 
&  Co.  V.  Spaight,  14  ib.  27,  is  not  opposed  to  this  view.  In 
that  case  there  were  several  distributees,  and  the  proceeding 
was  at  law  to  subject  the  husband's  interest  which  accrued  in 
right  of  his  wife,  to  process  of  garnishment,  before  distribu- 
tion. Having  determined  that  Lathrop  held  the  equitable 
title  to  this  property,  and  that  the  fact,  that  he  pointed  it  out 
as  property  belonging  to  the  estate  with  a  view  of  obtaining 
for  his  vendee  a  legal  title,  and  not  of  parting  with  his  equity, 
did  not  confer  upon  the  persons,  claiming  to  be  the  distribu- 
tees of  Mrs.  Kelly,  a  right  to  the  property,  they  not  having 
been  in  any  way  affected  by  the  proceeding, — it  results  that 
the  complainant,  who  occupies  the  place  of  Lathrop,  having 
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purchased  his  interest,  is  entitled  to  be  protected  in  equity 
against  the  claims  of  the  defendants,  and  the  bill  was  therefore 
improperly  dismissed. 

Decree  reversed  and  cause  remanded. 


TURNIPSEED  vs.  CUNNINGHAM. 

1.  Courts  of  Equity  incline  against  conditional  sales,  and  where  it  is 
doubtful  from  al!  the  circumstances  attendant  on  a  transaction,  whether 
a  conditional  sale  or  a  mortgage  was  intended,  Equity  will  treat  it  as 
a  security  merely. 

2.  Where  it  is  doubtful  whether  a  transaction  was  intended  as  a  condi- 
tional sale  or  a  mortgage,  it  is  the  duty  of  the  purchaser,  who  insists 
upon  the  former,  to  show  €learly  that  such  was  the  intention  of  the 
parties  at  the  time  of  the  transaction. 

Error  to  the  Chancery  Court  of  Pickens.  Before  the  Hon. 
David  G.  Ligon,  chancellor. 

Ormond  &  HwNTiNGTON,  for  plaintiff: 

1.  A  deed  absolute  on  its  face  will  not  be  declared  a  mort- 
gage, or  conditional  sale,  but  on  the  most  stringent  and  con- 
clusive proof.  The  early  cases  in  this  court  declare  the  law, 
that  a  contract  absolute  on  its  face  may  be  shown  by  parol 
to  be  a  mortgage  or  conditional  sale.  Subsequent  cases  limit 
and  explain  the  doctrine  broadly  asserted  in  the  earlier  decis- 
ions, as  will  be  seen  by  an  analysis  of  the  cases  of  Eiland  v. 
Radford,  7  Ala.  727;  McKinstry  v.  Conly,  12  Ala.  678  ;  Free- 
man V.  Baldwin,  13  Ala.  246,  and  Chapman  v.  Hughes,  14 
Ala.  218.     See  also  Robinson  v.  Cropsey,  2  Edw.  Ch.  138. 

2.  The  answer  denies  that  a  mortgage  was  intended,  but 
admits  that  the  complainant  had  the  right  to  repurchase,  and 
there  is  but  one  witness,  the  son  of  the  complainant,  who 
proves  that  it  was  intended  as  a  mortgage.  The  evidences 
of  debt  were  all  cancelled  and  delivered  up\o  the  complainant. 
The  weight  of  the  evidence  is  decidedly  in  favor  of  the  an- 
swer, that  it  was  an  absolute  sale  with  a  right  of  repurchase. 
See  also  Goodman  v.  Grierson,  2  Bail  &  B.  274,  to  the  effect 
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that  there  can  be  no  mortgage  where  the  remedies  of  the 
mortgagor  and  mortgagee  are  not  mutual  and  reciprocal.  In 
the  case  at  bar,  the  notes  having  been  paid  and  delivered  up, 
Turnipseed  could  have  had  no  action  for  the  consideration  if 
the  negroes  had  died. 

3.  The  only  ground  which  Cunningham  sets  up  for  relief 
is,  that  Turnipseed  has  chosen  to  treat  as  absolute  bills  of  sale 
which  were  made  absolute  for  the  purpose,  confessedly,  of 
defraudmg  the  Slate  of  her  just  revenue.  By  the  bill  itself, 
therefore,  the  parties  being  in  pari  delicto,  neither  can  obtain 
aid  from  a  court  of  chancery. — 2  Story's  C.  Eq.  45 ;  Hannay 
V.  Eve,  3  Cranch,  242;  Fambro  v.  Gantt,  12  Ala.  298;  Wea- 
ver V.  Whitney,  Hopk.  Ch.  11. 

4.  Money  paid  in  pursuance  of  an  usurious  contract  can- 
not be  wecovered  back,  (see  pamphlet  acts  of  1844,)  and  equity 
will  not  aid  a  man  in  doing  that  indirectly  which  the  law 
does  not  perraint  him  to  do  directly. 

5.  In  McKinstry  against  Conly,  [ut  sup.)  the  court  lay  great 
stress  upon  the  fact,  that  before  the  conditional  sale  was  enter- 
ed into,  a  mortgage  in  fact  existed,  and  asked  where  was  the 
necessity  of  a  new  mortgage.  Here  there  was  a  deed  of  trust 
covering  four  hund  ed  acres  of  land  and  sixteen  negroes,  of 
which  deed  the  law  day  had  arrived — whence,  then,  the  ne- 
cessity of  a  new  mortgage  which  is  a  less  stringent  remedy 
for  the  collection  of  debts  ? 

6.  If  the  parties  intended  a  conditional  sale,  their  intention 
will  be  carried  out :  to  refuse  to  enforce  it  when  they  con- 
tracted in  that  view,  would  be,  in  the  language  of  the  court 
in  Conway  v.  Alexander,  Cranch,  to  "  assume  the  guardian- 
ship of  adults." 

Peck,  for  defendant : 

1.  As  to  the  character  of  the  transaction  as  disclosed  by  the 
answer. — 1st.  It  admits  that  the  relation  of  debtor  and  credi- 
tor existed  between  the  parties  at  the  time  of  the  alleged  sale. 
2d.  It  admits  the  plaintiff  in  error  did  not  wish  to  purchase 
the  slaves — did  not  wish  to  invest  his  money  in  that  way ;  had 
no  use  for  the  slaves.  3d.  It  admits  that  the  prices  fixed  upon 
the  slaves  were  not  equal  to  their  true  value.  4lh.  The  crite- 
rion adopted  for  the  hire  was  not  the  value  of  the  services  of 
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the  slaves,  but  the  profits  which  Tarnipseed  thought  he  ought 
to  demand  and  receive  upon  his  investment. 

2.  If  the  answer  leaves  the  question,  whether  the  transaction 
was  intended  as  a  conditional  sale  or  mortgage,  in  doubt,  the 
testimony  fully  establishes  it  to  be  a  mortgage. 

3.  Where  it  is  doubtful  whether  a  transaction  is  a  mort- 
gage or  a  conditional  sale  equity  construes  it  a  mortgage. — 
4  Kent's  Com.  144,  and  cases  cited  in  note ;  May  v.  Easton, 

2  Porter,  421 ;  1  Dev.  Eq.  372 ;  2  Sumn.  Rep.  535.  So  too, 
where  it  is  doubtful  whether  a  sale  is  absolute  or  a  mortgage, 
if  the  property  is  of  much  greater  value  than  the  price  paid, 
it  will   be  held  to  be  a  mortgage.     Todd  v.  Hardie,  5  Ala. 

698;ib.  9  24. 

DARGAN,  J.— The  material  allegations  of  the  bill*are, 
that  the  complainant  Cunningham,  was  indebted  to  the  de- 
fendant in  several  promissory  notes,  to  secure  which,  a  deed 
of  trust  had  been  executed  by  the  complainant  to  Edmund  T. 
Bush ;  that  the  defendant  on  the  23d  of  March  1843,  claimed 
to  be  due  to  him  the  sum  of  six  thousand  eight  hundred  and 
twenty-five  dollars;  that  this  amount  was  produced  by  calcu- 
lating interest  on  the  debt  at  sixteen  per  cent,  and  compound- 
ing it  from  time  to  time;  that  the  defendant  then  staled  that 
the  Legislature  had  passed  a  law  taxing  money  loaned  at  in- 
terest, or  used  in  shaving,  and  that  he  wished  to  change  the 
character  of  his  debt,  and  proposed  to  give  up  the  deed  of 
trust  and  the  notes,  and  to  take  bills  of  sale  for  twenty-four 
negroes,  assuring  the  complainant  that  he  would  hold  the  bills 
of  sale  as  a  security  for  the  debt,  and  that  the  slaves  should 
remain  jn  the  possession  of  the  complainant,  and  that  he  would 
take  a  note  purporting  to  be  for  the  hire  of  the  slaves,  but  in- 
tended in  fact  as  a  security  for  the  interest.  The  bill  further 
charges,  that  confiding  in  the  assurances  of  the  defendant, 
that  he  would  take  no  advantage  of  complainant,  he  executed 
to  him  five  bills  of  sale,  |)urporting  to  convey  the  slaves  ab- 
solutely, and  that  the  del'cndant  then  delivered  up  the  deed  of 
trust  and  the  notes  to  com[)lainant,  he  at  the  same  time  exe- 
cuting his  note  to  the  defendant  for  the  sum  of  eight  hundred 
and  eighty-eight  dollars  and  ninety-nine  cents,  purporting  to 
be  given  for  the  hire  of  the  slaves,  but  which  was  intended  to 
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secure  usurious  interest  on  the  debt  due  by  complainant  to 
the  defendant.  It  is  further  alleged,  that  on  the  22d  May 
1843,  the  complainant  executed  to  the  defendant  another  bill 
of  sale  for  a  negro  named  York,  the  consideration  expressed 
being  four  hundred  and  fifty  dollars,  which,  however,  was  ex- 
ecuted on  the  same  terms  and  conditions,  and  on  like  assur- 
ances. The  consideration  for  this  bill  of  sale  was  money  paid 
by  defendant  to  different  persons,  at  the  request  of  the  com- 
plainant. The  bill  further  alleges,  that  on  the  2d  day  of 
March  1844,  the  day  after  the  no<e  for  ^888  99  became  due,  the 
defendant  induced  the  complainant  to  execute  another  note, 
purporting  to  be  for  the  hire  of  the  slaves,  but  intended  to  se- 
cure usurious  interest,  which  was  for  the  sum  ^956  99,  and 
which  included  sixteen  per  cent  on  the  amount,  expressed  to 
be  in  payment  of  the  slave  York.  It  is  further  charged  that  the 
amouut  actually  due,includinglavvfulinterest,aflerallowingcre- 
dits  for  two  payments,  is  about  five  thousand  three  hundred  and 
ninety  eight  dollars  and  seventy  cents;  and  that  after  the  last  note 
fell  due,  the  defendant  in  violation  of  his  assurances  commenc- 
ed actions  at  law,  to  recover  the  possession  of  the  slaves  and 
the  amount  purporting  to  be  due  for  the  hire.  The  bill  con- 
cludes with  a  prayer  that  the  bills  of  sale  be  decreed  to  be  mort- 
gages ;  that  an  account  be  taken  of  the  amount  actually  due 
with  lawful  interest,  on  the  payment  of  which  the  bills  of  sale 
to  be  cancelled,  and  also  for  injunctions  against  the  suits  at 
law,  and  for  general  relief. 

The  answer  admits  that  complainant  was  indebted  to  the 
defendant,  to  secure  which  the  deed  of  trust  described  in  the 
bill  was  executed ;  the  complainant  had  made  default  in  pay- 
ing the  notes  as  they  fell  due,  and  that  the  defendant  was 
about  to  proceed  to  have  the  property  sold ;  and  avers,  that 
the  complainant,  desirous  to  prevent  his  land  conveyed  by 
the  deed  from  being  sacrificed,  proposed  that  the  defendant 
should  pay  off  some  executions  then  against  him,  amounting 
to  about  one  thousand  and, thirty-six  dollars,  and  give  up  the 
notes  and  deed  of  trust,  and  that  he  would  sell  to  the  defen- 
dant absolutely,  negroes  to  satisfy  his  demand  : — that  to  this 
proposition  the  defendant  agreed,  but  told  the  complainant, 
that  he  preferred  the  money  to  the  slaves,  as  be  had  no  land 
for  them  to  worki  that  complainant  replied  he  was  willing  to. 
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hire  them  of  respondent ;  that  the  defendant  then  went  to  the 
house  of  the  complainant,  and  the  negroes  were  valued  by 
them,  and  after  the  valuation,  defendant  said  to  complainant 
that  if  he  would,  at  any  time,  previous  to  the  first  of  March 
1845,  pay  the  sum  agreed  on  as  the  value  of  the  slaves,  and 
the  stipulated  hire,  he  might  have  the  negroes  back, — but  he 
denies  that  the  bills  of  sale  were  intended  as  mortgages,  or  to 
secure  the  payment  of  a  debt,  or  that  there  was  any  promise 
or  undertaking  on  the  part  of  the  complainant   to   repay  to 
the  defendant  the  purchase  money  on  the  valuation  set  on  the 
slaves.     It  is  also  denied  that  the  notes,  purporting  to  be  given 
for  the  hire  of  the  slaves,  were  intended  to  secure  usurious  in- 
terest on  the  debt,  but  it  is  insisted  that  they  were  intended 
to  secure  the  hire  of  the  slaves,  as  they  purport  to  do.     It  is 
likewise  denied  that  the  bill  of  sale  for  York  was  intended  as 
a  mortgage,  but  it  is  insisted  that  the  sale  was  absolute,  with 
the  same  right  on  the  part  of  complainant  to  repurchase  him 
that  he  had  to  repurchase  the  others.     It  is  admitted  that  the 
hire  of  the  slaves  was  ascertained  by  a  certain  per  centage  on 
the  sums  agreed  to  be  given  for  them ;  that  this  was  twelve 
and  a  half  per  cent  on  the  amount  that  complainant  previous- 
ly owed  to  the  defendant,  and  sixteen  per  cent  that  the  de- 
fendant then  advanced  for  the  complainant ;  but  it  is  averred 
that  this  criterion  was  not  adapted  to  secure  usurious  interest 
on  a  debt,  but  as  a  criterion  by  which  the  value  of  their  services 
or  hire  was  ascertained.     The  answer  also  admits  that  the 
defendant  had  reserved  and  agreed  to  take  usurious  interest 
on  the  debt  due  him,  and  this  usurious  interest  formed  a  por- 
tion of  the  indebtedness  of  the  complainant  to  the  defendant 
at  the  time  the  bills  of  sale  were  executed.     The  answer  also 
avers,  that  on  the  first  of  March  1844,  the  complainant,  at  the 
request  of  the  defendant,  brought  the  slaves  to  the  residence 
of  William  Ellis,  and  there,  in  the  presence  of  witnesses,  made 
a  formal  delivery  of  them  to  him,  by  placing  his  hand  on  one, 
and  saying,  I  deliver  you  these  slaves  as  your  property,  after 
which  the  complainant  again  hired  them  for  a  year,  ending  the 
first  of  March  1845. 

In  addition  to  the  admissions  in  the  answer  in  rearard  to  the 
right  of  the  complainant  to  repurchase,  the  testimony  clearly 
shows,  that  on  the  day  the  slaves  were  brought  to  the  house 
37 
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of  Wm.  Elli."*,  and  after  the  complainant  had  announced  that 
he  delivered  them  to  defendant  as  his  property,  the  defendant 
deliberately  stated  to  those  who  had  been  requested  to  wit- 
ness the  delivery,  that  the  complainant  had  the  right  to  redeem 
one  or  all  of  the  slaves  for  his  own  benefit,  or  for  the  benefit 
of  his  family.  The  transaction  must  therefore  have  been 
either  a  sale  with  the  right  to  repurchase,  or  a  mortgage;  and 
on  the  solution  of  the  question,  whether  the  bills  of  sale  were 
intended  as  mortgages  to  secure  the  amount  of  indebtedness 
due  from  the  complainant  to  defendant,  or  whether  they  were 
intended  to  be  absolute,  with  the  right  of  repurchase  merely, 
depends  the  equity  of  the  bill,  and  the  rights  of  the  complain- 
ant. 

Courts  of  equity  are  said  to  incline  against  conditional  sale?, 
and  where  it  is  doubtful,  from  all  the  circumstances  attendant 
on  the  transaction,  whether  a  sale,  with  the  right  to  repurchase, 
or  a  mortgage  was  intended,  equity  will  construe  it  to  be 
a  mortgage,  for  by  this  constniction,  complete  justice  can  be 
done  to  both  parties;  but  in  cases  of  conditional  sales,  oppres- 
Mon  can  be  frequently  exercised  over  the  needy,  and  unjust 
advantages  taken  of  them,  owing  to  their  distressed  or  embar^ 
rassed  condition. — Flagg  v.  Mann,  2  Surnn.  535;  Longust  v.. 
Scaman,  1  Yes.  406  ;  5  Little,  84;  Poindexter  v.  McCovvan^ 
1  Dev.  Eq.  373 ;  Powell  on  Mortgages,  139 ;  2  J.  J.  Marshall. 
Rep.  471.  It  id  therefore  the  duty  of  the  purchaser,  who  in- 
sists that  the  sale  was  absolute,  with  the  right  of  repurchase,, 
and  not  a  mortgage,  clearly  to  show  that  such  was  the  inten- 
tion of  the  parties;  if  the  proof  leaves  it  doubtful  whether  the 
one  or  the  other  was  intended,  a  court  of  equity  should  decree 
the  contract  a  mortgage.  Weighing  the  evidence  and  the 
entire  case  by  this  well  settled  rule,  in  my  opinion,  the  bills  of 
sale  must  be  declared  mortgages,  for  any  mind,  viewing  the 
whole  case  deliberately,  must  doubt  whether  the  bills  of  salfe 
were  to  be  absolute,  with  the  right  to  repurchase,  or  whether 
they  were  intended  as  mortgages,  even  if  it  be  not  convinced 
beyond  doubt,  that  a  mortgage  alone  was  intended. 

The  slaves  are  shown  to  be  worth,  nearly  double  the  sum 
fixed  on  them  as  their  value,  and  this  of  itself  must  always  be 
an  important  fact  in  determining  whether  a  sale  is  absolute, 
or  a  mortgage.     The  complainant  was  the  debtor  of  the  de- 
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fendant,  and  to  secure  this  debt,  a  deed  of  trust  had  been  exe- 
cuted on  the  property  of  the  complainant,  default  in  the  pay- 
ments had  been  made,  and  the  defendant  had  given  notice 
that  he  intended  to  sell.     The  agreement  was  then  entered 
into  between  the  parties  by  which  the  defendant  was  to  ad- 
vance a  further  sum  of  about  a  thousand  and  thirty-six  dol- 
lars to  satisfy  executions  then  existing  against  the  complain- 
nant,  and  also  to  give  up  the  notes  he  held  on  complainant, 
together  with  the  deed  of  trust,  and  in  lieu  thereof,  the  defend- 
ant was  to  receive  bills  of  sale  for  twenty -four  or  five  slaves. 
But  there  was  no  witness  to  the  agreement;  it  rested  with  the 
parlies  themselves.     The  answer  shows  that  the  agreement 
was  fully  understood  and  complete  as  to  all  its  terms  before 
the  day  on  which  the  bills  of  sale  were  executed,  and  on  that 
day  nothing  was  said  in  reference  to  the  value  of  the  slave?,- 
for  they  had  been  previously  valued ;  nor  was  any  thing  said 
in  reference  to  the  hiring  of  the  slaves,  but  tlie  note  for  hire- 
'was  drawn  and  executed  in   pursuance  of  the  previous  un- 
derstanding.    This  note,  which  purports  to  be  for  the  hire  of 
the  slaves  was,  not  regulated  as  to-  the  amount  by  the  value  of 
the  services  of  the  slaves,  but  by  a  certain  per  centage  on  the 
amount  of  indebtedness  to  the  defendant;  at  the  expiration  of 
the  year,  the  complainant,  in  the  presence  of  witnesses,  de- 
clares that  he  delivers  the  slaves  to  the  defendant  as  his  pro- 
perty ;  the  defendant  then  calls  on  the  same  witnesses  to  wit- 
ness that  the  complainant  had  the  right  to  redeem  one  or  all 
of  the  slaves,  and  another  note  is  taken  for  hire,  the  amount 
of  which  is  regulated  by  the  same  rate  of  interest  on  the  amount 
of  the  debt.     The  conduct  of  the  parties  from  the  time  the  bills 
of  sale  were  executed,  tends  strongly  to  show  that  they  con- 
sidered the  slaves  as  bound'  for  the  debt,  otherwise  their  hire 
it  would  seem  would  have  been  to  some  extent  regulated  by 
the  value  of  their  services  ;  but  the  hire  of  York,  a  likely  boy 
about  19  years  old,  is  estimated  at  16  per  cent  on  $450,  and 
the  hire  of  the  others  is  estimated  in  the  same  manner,  whether 
they  were  able  to  perform  .services  or  not.     In  addition  to 
these  circumstances,  James  Cunningham,  the  son  of  the  com- 
plainant, states  in   his  deposition,  that  when  the  slaves   were 
brought  into  the  yard  to  be  valued,  he  inquired  of  the  defen- 
dant the  meaning  of  it,  who  replied  that  the  nolet!  be  held  on* 


508  ALABAMA. 


Turtiipseed  v.  Cuiininghnm. 


his  father  were  due,  and  the  money  was  taxable,  and  that  he 
was  going  to  fix  certain  prices  on  them  and  take  forms  of  bills 
of  sale,  and  by  so  doing  he  vvould  avoid  the  taxes  on  the  notes, 
and  that  witness  need  not  give  himself  any  trouble  about  it. 

Under  this  proof  we  find  so  many  indicia  of  a  mortgage, 
that  we  must  so  consider  the  transaction,  notwithstanding  the 
notes  and  the  deed  of  trust  were  delivered  up  to  the  com- 
plainant by  the  defendant,  on  the  execution  of  the  bills  of  sale. 
The  relation  of  creditor  and  debtor  existed  between  the  par- 
ties at  the  time  of  the  transaction ;  the  value  of  the  property 
is  nearly  double  the  amount  agreed  to  be  given,  and  the  pos- 
session continued  with  the  vendor,  under  a  contract  of  hire, 
as  the  defendant  insists ;  but  this  contract  of  hire  seems  to  have 
beea  a  part  of  the  contract  of  purchase,  and  the  sum  agreed 
to  be  paid  by  way  of  hire  is  a  certain  per  centage  on  the 
amount  of  the  debt. 

These  indicia  of  mortgage,  connected  with  the  declarations 
of  the  defendant,  deliberately  made,  that  the  complaint  had  the 
right  to  redeem  the  slaves  in  the  presence  of  men  called  on 
to  witness  the  formal  delivery  of  the  slaves,  fix  the  character 
and  nature  of  the  transaction,  and  require  that  the  bills  of 
sale  should  be  considered  in  a  court  of  equity  as  a  security  for 
the  amount  that  may  be  due  from  the  complainant  to  the  de- 
fendant. 

It  is  however  urged  that  no  debt  existed  after  the  delivery 
of  the  notes  and  deed  of  trust  to  the  complainant — but  a  debt 
may  exist  notwithstanding  there  is  no  bond,  covenant  or  note 
to  prove  it.  So  if  there  had  once  existed  a  bond  or  note  as 
evidence  of  the  debt  which  was  delivered  up  or  cancelled,  yet 
the  debt  would  exist  if  it  Avere  not  the  intention  of  the  parties 
to  annul  or  extinguish  it.  It  is  true,  the  inference  arising 
from  the  fact  of  giving  up  or  cancelling  the  evidence  of  debt, 
would  be,  that  the  parties  intended  to  annul  or  extinguish  it; 
this  inference,  however,  may  be  repelled  by  proof  that  such 
was  not  the  intention  of  the  parlies. — McKinstry  v.  Conly,  12 
Ala.  678.  In  the  case  of  Flagg  v.  Mann,  2  Sumn.  535,  Judge 
Story  said,  that  the  absence  of  a  covenant  to  pay  the  debt 
may,  in  some  cases,  be  important  in  ascertaining  whether  a 
transaction  is  a  mortgage  or  a  conditional  sale,  but  within  it- 
self is  not  conclusive;  the  true  question  is  whether  there  is  a 
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subsisting  debt  between  the  parties  capable  of  being  enforced 
in  rem  or  in  personam.  The  evidence  in  this  cause  is  sufficient 
to  repel  the  inference  that  the  parties  intended  to  extinguish 
the  debt,  and  induces  us  to  believe,  that  after  the  execution  of 
the  bills  of  sale,  both  the  plaintiff  and  the  defendant  considered 
that  there  was  a  debt  due  from  the  complainant,  to  secure 
which  the  bills  of  sale  were  executed,  and  that  the  complain- 
ant had  the  right  to  redeem  the  slaves  by  paying  it.  This 
we  think  is  a  fair  construction  of  the  contract ;  and  by  this 
view  of  it,  complete  justice  can  be  done  to  both  parties.  To 
hold  that  the  contract  was  an  absolute  sale,  with  a  right  to  re- 
purchase, would  enable  the  defendant  to  gain  an  unjust  ad- 
vantage over  his  debtor  by  the  contract,  when  all  must  admit 
that  it  is  doubtful,  to  say  the  least  of  it,  whether  it  was  intended 
as  a  mortgage  or  a  conditional  sale.  The  chancellor  held  the 
bills  of  sale  to  be  mortgages,  and  such  we  are  bound  to  con- 
sider them. 

The  decree  must  therefore  be  affirmed. 


H0DGE8  vs.  WISE  &  WIFE,  et  als. 

1.  If  a  complainant  neglects,  for  more  than  five  years,  to  adopt  those 
measures  necessary  to  bring  the  defendant  properly  before  the  court,  it 
is  not  error  in  the  chancellor  to  dismiss  his  bill. 

2.  Neither  the  English  practice  of  setting  down  a  cause  for  hearing  at 
the  next  term  after  pjjblication,  and  issuing  a  subpoena  ad  audiendum 

judicium,  nor  that  of  speeding  causes,  has  ever  been  adopted  in  this 
State. 

3.  Where  a  parent  and  child  are  both  made  parlies  defendant  to  a  bill, 
the  mere  service  of  subpoena  on  the  parent  is  insufficient  to  bring  t'ie 
infant  before  the  court.  It  should  specially  appear  by  the  officer's  re- 
turn thai  a  subpoena  was  served  on  the  parent  fur  the  infant. 

4.  A  guardian  ad  litem  cannot  be  appointed  for  an  infant  defendant,  un- 
til the  infant  has  been  properly  brought  before  the  court,  in  one  of  the 
modes  prescribed  by  our  rules  of  practice.  Such  app^intment,  made 
befjre  Ihe  inl'ant  is  thus  brought  in,  is  entirely  nugatory. 

Error  to  the  Chancery  Court  of  Fayette.    Heard  before  the 
Hon.  Wilie  W.  Mason,  chancellor. 
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The  bill  in  this  case  was  filed  on  the  9th  of  March  1843, 
by  the  plaintiff  against  the  defendants  in  error,  three  of  whom 
were  infants.  The  record  does  not  shew,  that  service  was 
ever  perfected  on  the  infant  defendants  otherwise  than  by  de- 
livering a  subpoena  to  their  mother,  who  was  also  a  defendant 
to  the  bill.  The  remaining  facts  appear  in  the  opinion  of  the 
court.  The  chancellor  dismissed  the  bill  at  the  hearing,  be- 
cause of  the  long  delay  of  the  complainant  in  bringing  the 
defendants  therein  properly  before  the  court,  and  this  is  now 
assigned  as  erron 

T.  M.  Peters  for  plaintiff  in  error^  made  the  following  points: 

1.  The  28th  rule  of  chancery  practice  did  not  authorise  the 
dismissal  of  the  plaintiff's  bill.  That  rule  only  applies  where 
there  has  been  a  total  want  of  prosecution  after  filing  the  bill 
until  the  second  terra  of  the  court  has  elapsed. — Clay's  Dig, 
615,  rule  28.  But  here,  the  proper  measures  were  immediate- 
ly taken  to  bring  in  all  the  defendants.  Subpcena  was  issued 
and  served  on  all  the  parties  within  the  jurisdiction,  in  the 
ananner  required  by  law. — Clay's  Dig.  351,  §  34;  8  Ala.  605. 
In  case  of  infant  defendants,  service  of  subpoena  on  the 
father,  mother,  father-in-law,  guardian  or  other  person  having 
care  of  the  infants,  is  good.  Here  subpoena  was  served  on 
'the  mother,  the  only  parent  in  life,  who  was  also  guardian, 
and  on  the  father-in-law  of  the  infant  defendants — this  was 
sufficient  to  bring  them  into  court. — Clay's  Dig.  612,  rule  3 ;  2 
Atk.  70;  8  Ves.  141 ;  1  Smith's  Ch.  Pr.  110-115;  1  Daniel's 
Pr.  in  Chan.  563.  §  5,  passim  ;  8  Ala,  605. 

2.  The  infant  defendants  being  before  the  court,  the  next 
step  is  to  appoint  a  guardian  ad  litem.  This  may  be  done  by 
the  chancellor  in  term  time,  or  in  vacation,  or  by  the  master 
in  vacation ;  and  it  is  the  English  practice  to  refer  the  appoint- 
ment to  the  master. — Bennet's  Pr.  in  Mas.  Office,  4  Law  Lib. 
No.  27,  p.  10,  1842,  3d  series;  Clay's  Digest,  357,  §  81;  ib. 
S55,  §  62 ;  ib.  615,  rule  24;  ib.  617,  rule  41 ;  ib.  349,  §'s  17  & 
20,  and  this  is  only  repealed  as  to  injunctions — ib.'357,  §  81, 
supra.  If  the  register  appoints  it  is  sufficient  until  annulled 
or  modified  by  the  chancellor;  and  especially  as  it  seems  in 
Jhis  case,  when  after  service  of  subpoena,  the  infant  defendants 
.ar.e  r.exooycd  beyond  the  limits  of  the  State^ — Clay's  Dig.  617, 
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jule  41.  If  this  guardian  ad  litem  does  not  file  answers  for 
the  infants  in  proper  time;  it  is  the  duty  of  the  chancellor  to 
direct  the  register  to  file  formal  answers  for  the  infants,  even 
at  the  hearing. — Clay's  Dig.  617,  rule  41 ;  see  also  1  Ala.  370, 
589,  390 ;  1  Daniel's  Pr.  in  Ch.  220,  et  seq.  1  Smith's  Ch.  Pr. 
91 ;  255,  marg.  p. 

3.  Besides,  the  peremptory  dismissal  of  bills,  except  for  in- 
tentional and  wilful  neglect  to  proceed,  after  the  parties  have 
incurred  great  expense  and  costs,  is  not  encouraged  by  courts 
under  the  guidance  of  an  intelligent  discretion  :  it  is  extremely 
odious  in  the  sight  of  justice,  and  the  English  courts,  the 
practice  of  which  ours  professes  to  adopt,  did  not  allow  it  af- 
ter publication  passed. — Blalie's  Chan.  Pr.  217  ;  2  Mad.  390  ; 
Skip  V.  Warner,  3  Atk.  558.  And  whenever  there  is  a  mo- 
tion made  for  this  purpose,  (previous  notice  was  allowed  to  be 
necessary,)  and  upon  the  increase  of  intelligence  in  courts  of 
chancery,  has  been  long  since  required;  and  if  the  pafty  com- 
jjlained  of  was  ready  to  enter  into  "  the  usual  undertaking  to 
speed  the  cause,"  time  was  invariably  allowed  for  this  pur- 
pose.— Blake's  Ch.  Pr.  216,  220,  and  forms  and  authorities 
there  given ;  I  Smith's  Ch.  Pr.  332 ;  Beam.  Ord.  207 ;  1  Smith's 
Ch.  Pr.  316,  et  seq.;  2  Daniell's  Ch.  Pr.  356,  et  seq.,  passim,  §  2; 
Clay's  Dig.  618,  rule  51 ;  Beam.  Ord.  11-2  Mad.  296,  297, 
298 ;  1  Barbour's  Ch.  Pr.  215,  el  seq. ;  Findlay  v.  Wood,  1 
Ves.  &  Bea.  499 ;  Jackson  v.  Perceval,  16  Ves.  204.  See  also 
the  numerous  cases  cited  in  2  Daniell's  Pr.  in  Ch.  §  2,  c.  17, 
356  to  386,  and  also  10  Ala.  702,  745,  746 ;  12  ib.  580,  487 ; 
9  Ala.  460,  461.  In  this  case,  the  chancellor  refused  to  retain 
the  cause  and  have  the  minors  hrouglU  in,  in  his  own  way,  or 
to  permit  the  register  to  file  formal  answers  for  them  under 
the  41st  rule  of  chancery  practice.  The  evils  of  such  a  course 
of  conduct  need  not  be  portrayed.  The  infant  defendants  and 
all  the  parties  except  Aaron  and  W.  W.  Wood,  are  residents 
ol  this  States  Aaron  and  W.  W.  Wood,  are  nou-residents. 

W.  Cooper,  contra. 

CHILTON,  J. — This  cause  was  regularly  submitted  for  a 
decree  in  the  court  below.  The  depositions  were  published 
and  the  cause  being  investigated  by  the  chancellor,  he  decreed 
ihat  the  bill  bhould  be  dismissed^  as  the  infiint  heirs  or  child 
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ren  of  Bennett  Wood,  deceased,  whose  estate  was  sought  to 
be  subjected  to  the  payment  of  the  complainant's  demand, 
had  not  been  brought  before  the  court. 

It  is  not  denied  but  that  the  infants  are  proper  parties  to 
the  bill,  which  seems  to  have  been  very  correctly  framed,  and  to 
Avhich  they  were  made  defendants,  but  it  is  insisted  by  the 
counsel  for  the  plaintiff  in  error — Ist.  That  the  28th  rule  of 
chancery  practice,  under  which  the  bill  was  dismissed,  did 
not  warrant  the  chancellor  in  thus  dismissing  it ;  and  it  is  sup- 
posed that  the  rule  only  applies  when  there  has  been  a  total 
want  of  prosecution  after  filing  the  bill  until  the  second  term 
of  the  court  has  elapsed.  The  rule  alluded  to  declares,  "  that 
if  the  complainant  shall  not  before  the  second  term  after  filing 
his  bill,  have  taken  measures  to  bring  in  the  defendant,  his 
bill  shall  be  dismissed."— Clay's  Digest,  615,  §  28.  The  plain 
object  of  the  rule  was  to  avoid  delay,  and  to  compel  complai- 
nants to  have  their  causes  ripe  for  hearing  by  the  second 
term,  at  least  so  far  as  to  have  taken  measures  for  bringing  in 
defendants.  This  object  would  be  defeated  if  the  taking 
measures  to  bring  in  one  of  several  defendants  should  relieve 
the  party  from  the  operation  of  the  rule  in  respect  to  others  ; 
or  if  he. could  obtain  an  exemption  by  resorting  to  measures 
to  bring  in  the  parties  not  recognised  by  law,  or  the  practice 
of  the  court,  and  which  prove  ineffectual.  The  rule  is  a  salu- 
tary one,  and  if  properly  enforced,  will,  in  my  judgment,  con- 
tribute much  to  relieve  the  courts  of  chancery  of  the  complaints 
too  often  with  justice  urged  against  them,  of  delays  in  their 
proceedings.  The  rule  should  not  therefore  be  lightly  regar- 
ded. The  bill  in  the  case  before  us  was  filed  on  the  9th  day 
of  March  1843 ;  it  was  dismissed  on  the  17ih  day  of  July  1848. 
Here  then  was  the  lapse  of  more  than  five  years  between  the 
time  of  the  commencement  of  the  suit  and  the  period  when  it 
was  brought  to  final  trial.  Certainly  the  complainant  had 
ample  time  to  prepare  it  for  hearing,  and  to  have  brought  the 
parties,  who  were  known  to  him  to  have  been  necessary 
when  he  filed  his  bill,  properly  before  the  court ;  and  if  he  has 
failed  to  do  this,  it  is  in  our  opinion  entirely  correct  that  the 
chancellor  should  have  dismissed  his  bill. 

2.  Neither  the  English  practice  of  setting  down  a  cause  for 
hearing  at  the  term  after  publication  is  made  and  issuing  a 
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subpoena  ad  audiendum  judicium,  nor  that  in  respect  to  speed- 
ing causes,  &c.,  has  ever  been  adopted  or  followed  in  this 
State.  Our  statute  requires  that  "in  all  cases  where  the  an- 
swer is  filed  ten  days  before  the  sitting  of  the  court,  or  the 
bill  is  taken  pro  confesso  for  want  of  an  answer,  the  cause  shall 
be  heard  and  determined  at  that  term,  if  practicable,  unless 
on  good  cause  shown,  either  party  may  continue  the  same." 
Clay's  Digest,  351,  §  38.  No  notice  is  required  as  to  the 
term  the  cause  will  be  heard.  The  law  fixes  this,  and  causes 
in  chancery  stand  upon  the  chancery  docket  for  trial  at  the 
next  term  after  the  bill  is  filed,  if  the  subpoena  has  been  serv- 
ed upon  the  defendant  thirty  days  before  the  commencement 
of  the  term,  for  he  has  that  period  within  which  to  answer  or 
demur  to  the  bill.     lb.  §  35. 

3.  But  the  counsel  for  the  plaintiff  in  error  insists  that  the 
infant  defendants  were  served  with  process  of  subpoena  ac- 
cording to  the  third  rule  of  chancery  practice. — Clay's  Digest, 
612,  §  3.  That  rule  provides  that  subpoenas  issuing  against 
infant  defendants  may  be  served  on  their  parents,  or  eithCT  of 
them  if  in  life,  and  in  case  of  death,  upon  the  general  guardian 
of  such  infants,  and  if  there  be  none,  then  if  the  infant  be  over 
fourteen  years  of  age,  upon  the  infant  personally,  and  if  under 
fourteen  years,  then  upon  such  person  as  may  have  the  main- 
tenance and  charge  of  such  infant,"  &c.  It  is  contended  by 
the  counsel,  that  in  the  case  at  bar  the  subpoena  was  not  only 
served  upon  the  mother,  who  had  charge  of  the  infants,  and 
who  had  been  appointed  their  guardian  in  Texas,  but  also  up- 
on her  husband.  True,  they  were  each  served  with  process 
of  subpoena ;  but  they  were  each  made  defendants  to  the  bill, 
and  the  sheriff  did  nothing  more  than  serve  the  process  on 
them  individually,  and  not  on  them  as  the  guardians  or  per- 
sons having  the  custody  of  the  infants.  He  does  not  return 
that  he  served  or  executed  the  process  on  them  for  themselves 
and  as  such  guardians ;  no  subpoenas  or  copies  of  the  bill  were 
left  for  the  infant.^,  and  I  apprehend  no  case  can  be  found 
where  such  service  has  been  held  sufficient  to  bring  the  in- 
fants before  the  court.  It  may  be  replied  that  it  would  sub- 
serve no  good  purpose  to  leave  copies  of  the  subpoena  and 
of  the  bill  with  the  mother  for  the  infants,  as  not  being  able 
to  defend  for  lhem.-ielves,  the  copies  could  be  of  no  use  to 
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thera,  and  their  guardian  was  in  possession  of  a  copy  of  ibe 
pJaint  and  process.     A  sufficient  answer  is,  that  the  statute  re- 
jquires  the  subpoena  issuing  against  the  infant  to  be  executed 
■  on  the  surviving  parent ;  that  leaving  a  copy  by  the  sheriff  of 
the  subpoena  and  bill,  was,  at  the  time  of  the  service  here  made, 
the  mode  of  executing  the  process — besides,  thus  serving  the 
process  notified  the   parent  ihat  the  infants  were  brought  be- 
fore the  court  by  the  execution  of  the  process  on  her,  or  her 
husband.     Nothing  however  of  the  kind  was  done  in  this 
.case.     The  sheriff  says  nothing  in  respect  to  the  infants,  nor 
as  to   W.  W.  Wood  and  Aaron  Wood,  both  of  whom  were 
likewise  embraced  in  the  same  subpoena.     It  should  appear 
ihat  the  subpoena  was  served  upon  the  parent  for  the  infant, 
and  the  service  upon  the  parent   alone  who  is  a  party,  and 
required  to  be  served,  is  not  such  a  compliance  with  the  iaw 
as  will  bring  the  infant  defendants  before  the  court.     The  case 
of  Hollinger  and  Wife  v.  The  Branch  Bank  at  Mobile,  8  Ala. 
605,  where  it  was  held  unnecessary  to  serve  a  subpoena  upon 
a  married  woman,  unless  she  has  a  separate  estate,  and  that 
service  upon  the  husband  alone  was  suflicient,  is  unlike  the 
case  before  us.     The  husband  is  responsible  for  the  default  of 
his  wife  in  failing  to  answer  jointly  with  him  in  ordinary  ca- 
ses, and  for  this  reason,  may  well  be  considered  as  the  only 
party  necessary  to  be  served  with  process — Daniel's  Ch.'Pr. 
535-548;  but  it  is  not  so  in  case  of  infants..   The  parent  is  not 
bound  to  put  in  an  answer  for  them,  but  the  court  Avill  see 
that  theif  rights  are  protected  by  the  appointment  of  a  suitable 
person,  guardiaa  ad  litem;  and  it  is  clearly  irregular  to  appoint 
a  guardian  before  they  are  brought  before  the  com't  by  some 
vof  the  modes  prescribed  by  our  rules  of  practice.     Walker,  et 
al.  V.  Hallett,  1  Ala.  379 ;  Walker,  et  al.  v.  The  Bank  of  Mo- 
bile, 6  Ala.  Rep.  452.     Inasmuch  then  as  the  infant  defendants 
were  not   before  the  court,  and  no   guardian  ad  litem  could 
properly  have  been  appointed  for  them,  it  follows  that  the  or- 
der made  by  the  register,  appointing  Mr.  Jackson,  was  nuga- 
tory, and  did  not  have  the  effect  of  dispensing  with  service  upon 
them.     The  order  of  the  register  does  not  purport  to  have 
been  predicated  upon  any  service  effected  upon  the  infants 
personally,  or  upon  any  one  else  ior  them,  but  upon  the  ground 
that  they  were  non-residents  of  the  State,    If  such  was  the 
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case,  it  is  very  clear   that  publication  musi  have  been  made 
against  them  as  in   case  of  adults,  before   the  decree  could 
bind  them.     Walker  v.  Bank  of  Mobile,  6  Ala.  452. 

The  complainant  then  in  the  court  below  went  into  the  trial 
beiore  his  case  was  ripe  for  hearing;  necessary  parties,  par- 
ties who  in  the  event  of  a  decree,  must  contribute  to  its  satis- 
faction, and  Ayhose  effects  were  sought  to  be  condemned  by 
the  bill,  were  not  before  the  court,  and  no  regular  decree  could 
have  been  pronounced  by  the  court  in  their  absence.  In  this 
posture  of  the  case,  the  court  was  either  bound  to  proceed 
and  try  the  cause  and  render  a  decree  against  the  parties  be- 
fore it,  which  would  have  been  clearly  irregular,  or  to  con- 
tinue the  cause  for  another  year,  when  it  had  already  been, 
as  we  have  stated,  continued  for  more  than  five  years,  and 
when  the  defendants,  for  aught  that  appears  of  record,  had  the 
clear  right  to  have  it  finally  disposed  of,  or  to  dismiss  the 
cause  from  the  docket  for  want  of  prosecution  as  to  the  infant 
defendants,  as  was  done.  We  feel  lio  hesitation  in  saying 
that  the  chancellor  pursued  the  correct  course. 

It  is  certainly  true  that  the  objection  for  improper  parties, 
or  the  want  of  parties,  must  be  taken  before  the  final  trial,  or 
the  court  will  not  dismiss  the  bill,  but  order  it  to  stand  over, 
if  the  omission  of  the  complainant  has  not  been  fraudulent  or 
wilful,  that  the  proper  parties  may  be  made  and  brought  be- 
fore the  court  either  by  amended  or  supplemental  bill.  Ruge- 
ly,  et  aL  v.  Robinson,  10  Ala.  Rep.  702 ;  Alderson  v.  Harris 
&  Merrill,  12  Ala.  Rep.  734.  In  this  case,  however,  the  de- 
fendants could  take  no  advantage  of  the  failure  of  the  com- 
plainant to  bring  in  the  infant  distributees  of  Wood  otherwise 
than  by  motion  to  dismiss,  for  the  bill  prays  process  against 
them,  and  that  they  be  made  defendants.  It  is  unlike  tho^e 
cases  where  new  parties  are  to  be  brought  before  the  court, 
and  who  are  discovered  pending  the  progress  of  the  cause. 
These  parties  being  necessary  (Julian,  et  al  v.  Reynolds  8 
Ala.  Rep.  680)  and  known  to  be  so  by  the  complainant  when 
he  filed  his  bill,  and  no  reason  appearing  why  the  complain- 
ant had  not  brought  the  parties  defendants  properly  before 
the  court,  we  think  after  the  lapse  of  so  long  a  time,  and  after 
he  has  submitted  his  cause  for  final  decree,  then  to  keep  the 
defendants  a  year  longer  beiore  the  court  until  the  infants  can 
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be  served  or  publication  made  and  guardians  ad  litem  appoin- 
ted, would  be  to  sanction  a  practice  unauthorised  by  any  rule 
which  has  been  adopted,  and  would  certainly  go  farther  than 
any  adjudicated  case  in  this  State  has  gone.  The  court  pro- 
priojure  was  not  bound  to  continue  the  cause,  and  no  ground 
is  shown  which  in  our  opinion  would  have  justified  a  contin- 
uance. 

Let  the  decree  be  affirmed. 


LEE  vs.  DAVIS  et  al. 

1.  Where,  on  an  application  to  set  aside  a  sale  under  execution,  the  judg- 
ment entry  recites  "  that  the  petition,  answers,  and  affidavits  of  the  res- 
pectivt  partiee  were  in  file  and  submitted,  and  that  upon  an  inspection 
and  consideration  of  these,  the  rule  &c.  was  discharged,"  are  not  the 
affidavits  filed  on  behalf  of  the  petitioner  to  be  regarded  as  a  part  of 
the  record? — Quere. 

2.  The  omission  of  the  sheriff  and  attorney  of  the  plaintifFin  execution, 
the  latter  of  whom  becomes  the  purchaser,  to  undeceive  one  who  at  ttie 
sale  asserts  a  superior  title  to  the  property  sold,  and  who  has  had  no 
notice  of,  but  is  evideot'y  ignorant  that  the  judgment  and  execution 
under  which  the  sale  is  about  to  be  made  create  a  lien  prior  in  point  of 
time  to  his  title,  coupled  with  gross  inadequacy  of  price,  is  a  sufficient 
ground  for  setting  aside  the  sale. 

3.  Where  the  injury  complained  of  is  in  the  execution  of  the  process 
and  not  for  defect  in  the  process  itself,  it  is  competent  for  any  person 
whose  interests  are  thereby  prejudiced  to  move  to  set  aside  the  sale. 

4.  The  fact  that  the  execution,  under  which  a  sale  is  made,  has  not  been 
.returned  to  the  court  whence  it  issued,  interposes  no  objection  to  its 

entertaining  a  motion  to  set  aside  the  sale. 

Error  to  the  County  Court  of  Mobile.  Tried  before  the 
Hon.  John  A.  Cuthbert. 

Tms  was  a  rule  sued  out  by  the  plaintiff  against  the  defen- 
dant in  error  and  the  sheriff  of  Perry  county,  to  show  cause 
why  a  sale  of  certain  lands,  to  which  the  plaintiff  claims  title 
and  of  which  he  held  the  possession,  made  by  said  sheriff  un- 
der an  execution  issued  on  a  judgment  rendered  in  the  County 
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Court  of  Mobile  in  favor  of  the  Branch  of  the  Bank  of  the  State 
of  Alabama  at  Mobile  against  one  A.  B.  Hopkins,  should  not 
be  set  aside.  It  appears  from  the  petition,  answer  and  affida- 
vits, that  on  the  1st  November  1841,  said  Hopkins  executed  a 
deed  of  trust  for  the  benefit  of  creditors,  in  which  he  provided 
first  for  the  payment  of  all  unsatisfied  judgments  then  existing 
against  him ;  that  all  of  said  judgments  had  been  discharged 
except  the  one  In  question,  and  that  this  one  had  never  come 
to  the  notice  of  the  trustees ;  that  the  lands,  which  the  sheriff 
afterwards  sold,  were  disposed  of  and  conveyed  by  the  trus- 
tees to  the  plaintiff  at  the  price  of  $8,500,  about  three  years 
before  the  sheriff's  sale ;  that  in  October  1846,  said  lands  were 
levied  on  by  the  sheriff  by  virtue  of  an  execution  issued  on  said 
bank  judgment,  (which  judgment  vs^as  older  than  the  deed  of 
trustj)  and  sundry  other  executions  issued  on  judgments  junior 
to  said  deed  of  trust ;  that  the  lands  were  advertised  as  levied 
on  under  one  of  the  executions  last  referred  to,  and  "  others," 
without  naming  the  bank  execution;  and  that  at  the  sheriff's 
sale  neither  the  sherilf  nor  the  defendant,  who  was  the  attorney 
of  the  bank  and  had  placed  its  execution  in  the  sheriff's  hands, 
notwithstanding  the  plaintiff  and  those  who  had  warranted  his 
title  publicly  proclaimed  to  the  bystanders  that  none  of  the 
judgments  and  executions  under  which  the  sale  was  about  to 
take  place  created  a  lien  on  the  lands,  but  were  junior  to  the 
thle  under  which  plaintiff  claimed,  undeceived  them  or  informed 
them  of  the  existence  of  the  bank  judgment.  Undeir  this  state 
of  facts,  the  lands  were  bid  off  by  the  defendant  at  the  sum  of 
$500,  and  were  shown  to  have  been  worth  at  the  time  $8,000. 
The  bank  execution  had  not  been  returned  to  the  County 
Court  of  Mobile,  having  been  used  and  filed  in  the  Circuit 
Court  of  Perry  in  a  similar  proceeding  to  set  aside  the  sale 
under  all  the  executions,  and  was  consequently  not  produced 
on  the  hearing  of  this  cause. 

The  County  Court  of  Mobile  discharged  the  rule,  and  the 
plaintiff  now  assigns  its  judgment  as  error. 

Campbell  &  Peck,  for  plaintiff: 

1.  The  writ  of  avdila  querela  lies  to  correct  the  abuse  of  fi* 
nal  process.  It  is  "ti  writ  in  the  nature  of  a  bill  of  equity,  and 
the  equitable  rights  of  parlies  and  privies  to  the  record  will  be 
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secured  by  it.    2  John.  Cases,  227 ;  10  Mass.  101 ;  1  Comyn's 
Dig.  785;  Fitz-Herbert's  Nat.  Brev. 

2.  The  purchaser  of  lands  is  such  a  privy,  that  he  is  entitled 
to  this  writ.  2  John.  Cases,  227;  3  Viner's  Ab.,  tit.  Audita, 
G.  H.  3 13 ;  6  Wend.  562 ;  10  Ala.  293 ;  13  ib.  214. 

3.  A  petition  and  rule  to  show  cause  have  been  substituted 
for  the  writ  of  audita  qmrdii  in  modernr  practice.  4  Johns. 
Rep.  191;  5  Rand.  639;  2  Hill's  S.  C.  Rep.  291. 

4.  The  circumstances  of  the  sale  exhibit  a  case  that  entitles 
the  party  complaining  to  relief.     It  is  a  ease  of  inadequacy  of 
price  and  surprise. — Mobile  Cotton  Press  Co.  v.  Moore,  9  Port. 
679;  Bixley  v.  Mead,  18  Wend.  611.     It  is  a  case  of  irregu- 
larity, of  which  the  purchaser  had  notice.     No  advertisement 
was  made  of  the  sale  under  the  execution  in  favor  of  the  bank, 
and  the  sheriff  did  not  declare  at  the  sale  that  he  sold  under 
this  execution.     This  execution  was  not  subject  to  any  of  the 
objections  that  were  opposed  to  the  others.     It  was  the  duty 
of  the  sheriff  to  sell  the  properly  separately  that  was  required 
to  satisfy  this  execution. — Wood  v.  Morrell  et  ah,  1  J-ohns.  Ch. 
Rep.  502;  Tiernan  v.  Wilson,  6  ib.  414;   Rowly  v.  Webb,  1 
Bin.  61;  3  U.  S.  Dig.  376,  no.  432;  2  Ala.  Rep.  256.     The 
purchase  was  made  by  the  attorney  controlling  the  execution, 
and  under  circumstances  of  suppression — a  suppression  of 
truth  and  a  want  of  good  faith  and  ingenuousness.    Courts  re- 
gard such  purchasers  with  suspicion  and  jealousy,  and  require 
of  them  'uberrima  fides. — Howell's  Heirs  v.  McCreeny's  Heirs, 
7  Dana,  388;  Howell  v.  Baker,  4  Johnson's  Ch.  Rep.  120; 
Drought  V.  Jones,  Fiona.  &  Kelly's  Rep.  316;  Alven  v.  Bond, 
ib.  196 ;  Exparte  James,  8  Vesey,  346; 

5.  A  bona  fide  purchaser  is  not  affected  by  the  defects  in  the 
deed  of  trust.  7  Metcalf,  520;  4  Paige,  42 ;  2  Drury  &  Wor. 
252;  1  Plowd.  61 ;  2  Ala.  Rep,  349. 

Hopkins  &  Joxes,  for  defendant : 

Lee,  the  phimtiff  in  error,  is  a  stranger  to  the  judgment  and 
execution.  He  has  no  right  therefore  to  be  heard  upon  a  mo- 
tion to  set  aside  the  sale.  Fournier  v.  Curry,  4  Ala.  321 ;  ib. 
406;  9  ib.  418;  rb.  959;  Cawthorne  v.  Knight,  11  ib.  268-9; 
10  ib.  293-6  ;  15  ib.  212-15;  ib,  429;  8  Johr>s.  257,  261;  17 
ib.487;  2  ib.  Cases,  258;  4  Cow.  740. 
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If  the  plaintiff  in  error  has  the  legal  title,  as  he  alleges,  to 
the  land,  he  has  a  legal  remedy  by  action,  and  the  court  should 
not  determine  the  sale  to  be  void  in  this  summary  mode  and 
establish  the  title  of  the  plaintiff  in  error.  8  Johns.  Rep.  257; 
ib.  260  ;  19  ib.  197, 

If  Lee  had  the  right  to  make  the  motion,  he  had  no  right  to 
do  so  until  after  the  execution  had  been  returned.  Lee  has 
prevented  the  return  of  the  execution  by  causing  it  to  be  filed 
in  another  proceeding  in  the  circuit  court  of  Perry  county. 

The  land  was  sold  under  several  executions.  It  was  neces- 
sary to  sell  the  whole  tract  for  their  sati.sfaction,  and  the  pro- 
ceeds of  the  whole  were  greatly  below  the  aggregate  amount 
of  the  executions.  It  was  proper  to  make  the  sale  under  all 
the  executions.  Wood  v.  Morell,  1  Johns,  Ch.  Rep.  507; 
Lock,  et  al.  v.  Coleman,  4  Monroe,  316.  It  is  proved  by  the 
affidavits  in  the  casej  that  the  land  sold  altogether  would 
bring  a  higher  price  than  if  it  were  sold  in  subdivisions. 

There  is  nothing  therefore  in  the  objection  that  the  whole 
tract  was  sold  together  and  not  in  different  parcels :  The  she- 
riff was  not  bound  to  sell  in-  distinct  parcels,  as  he  was  not 
requested  so  to  sell  by  Lee  or  any  one  interested,  and  if  he 
had  been  requested  he  would  not  have  been  bound  to  sell  in 
different  parcels,  unless  the  request  had  been- accompanied  by 
a  map  or  other  dce'cription  of  the  ditferent  parcels,  so  that  each 
could  be-  identified..    1.  Johns.  Ch.  Rep.  505,  506. 

Even  in  New  York,  where  the  statute  law  requires  that  no 
more  real  estate  shall  be  offered  for  sale  than  shall  appear  ne- 
cessary to  satisfy  an  execution,  the  statute  is  directory  merely 
to  the  sheriff,  and  the  sale  to  a^  bona  fide  purchaser  of  more 
land  will  be  valid.     Groff  v.  Jones,  6  Wend.  Rep.  523. 

Davis,  the  purchaser,  is  a  bona  fide  one  ;  he  did  all  he  could 
to  cause  the  land  to  bring  its  value,  while  Lee,  and  others  act- 
ing with  him,  did  what  tended  to-  cause  it  to  sell  for  a  mere 
nominal  price.  Inadequacy  of  price  is  not  sufficient  to  set 
aside  the  sale,  as  it  was  caused  by  the  acts  of  Lee  and  his  at- 
torneys and  friends.  Little's  Sel.  Cas.  256 ;  Stockton  v.  O wings, 
6  Watts,  140. 

A  bill  of  exceptions  only  could  make  the  affidavits  a  pbrt  of 
tlie  record  of  the  case.  At  common  law,  there  was  no  mode 
in  which  such  evidence  could  be  made  a  part  of  the  record, 
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and  none  therefore  in  which  the  error  of  a  court,  in  determin- 
ing the  effect  of  such  testimony,  could  be  corrected  by  an  ap- 
pellate court.  5  Peters,  199 ;  2  Porters'  Rep.  155, 156  ;  Tuck 
V.  Smith,  12  Ala.  Rep.  59,  61 ;  7  Gill.  &  Johns.  494,  496,  507, 
508 ;  19  Johns.  Rep.  156 ;  15  Wend.  581,  585. 

Davis  was  riie  plaintiff  in  the  execution  of  King  and  wife, 
in  virtue  of  their  assignment  of  the  judgment  to  him  in  trust 
for  the  church.  He  had  therefore  the  right  to  bid  for  and  pur- 
chase the  land,  as  other  plaintiffs  have. — 4  Cowen's  Rep.  784. 
An  attorney  may  purchase  for  himself  with  his  client's  assent. 
4  Cowen,  734,  740.  Such  a  purchase  is  valid  if  subsequently 
approved  by  a  client  or  acquiesced  in — Paley  on  Agency,  143, 
144;  Story  on  Agency,  248. 

As  the  executions  under  which  the  sale  was  made  issued 
from  three  different  courts,  neither  of  the  courts  has  jurisdic- 
tion to  set  aside  the  sale.  If  either  has,  each  has,  and  the  pe- 
tition states,  and  the  answer  admits  the  sale  has  been  set  aside 
upon  the  motion  of  Lee,  by  the  Circuit  Court  of  Perry,  from 
which  most  of  the  executions  issued.  The  sale  is  the  source 
of  Davis'  title.  If  the  act  of  the  Circuit  Court  be  legal,  and 
should  not  because  it  cannot  be  reversed,  Davis  will  be  as 
effectually  stripped  of  the  title  he  acquired  from  the  sheriff  as 
he  could  be  by  a  judgment  of  the  County  Court  of  Mobile, 
affirjned  by  this  court,  setting  the  sale  aside  a  second  time. 
1  Johns.  Cases  155.  The  petition  therefore  shows  the  sale 
has  been  set  aside  by  as  competent  a  court  as  that  in  which 
this  motion  was  made. 

The  case  in  1  Johns.  Cases,  155,  shows  that  the  receipt  of 
the  amount  of  the  judgment  in  favor  of  the  Bank  by  the  com- 
missioner from  Lee  has  no  effect  upon  the  title  which  Davis 
acquired  from  the  sheriff. 

The  evidence  of  the  beneficiaries,  who  are  the  grantors  with 
warranty  of  Lee,  is  not  competent. 

COLLIER,  C.  J.— 1.  The  judgment  of  the  County  Court 
recites  that  the  petition,  answers  and  affidavits  of  the  respec- 
tive parties  were  in  file  and  submitted,  and  that  upon  an  in- 
spection and  consideration  of  these,  the  rule  to  set  aside  the 
sale  under  ihe  fieri  facias  in  favor  of  the  Branch  Bank  at  Mo- 
bile was  discharged.     In  analogy  to  summary  proceedings 
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against  sheriffs  and  other  officers,  and  motions  at  the  suit  of 
a  bank,  we  are  inclined  to  think  the  recital  is  sufficient  to  au- 
thorise us  to  look  into  the  entire  transcript  before  us.  If  the 
affidavits  were  not  made  a  part  of  the  record,  by  being  used 
in  the  court  below,  and  its  judgment  rested  on  them,  should 
they  not  have  been  there  stricken  from  the  files,  and  must  not 
this  court  accord  verity  to  the  certificate  of  the  clerk?  Hum- 
phrey V.  Thompson,  6  Ala.  Rep.  649;  Moore  v.  Briggs,  14 
Ala.  Rep.  700.  The  petition,  answer  of  Davis,  and  affidavits  to 
which  he  refers,  are  unquestionably  matters  of  record,  and  these 
alone  we  think  will  well  sustain  the  view  we  take  of  the  case. 

2.  It  is  clear  that  the  plaintiff  in  error  and  those  who  w«re 
interested  in  supporting  his  title,  as  well  as  their  legal  advisers, 
were  not  aware  that  the  sale  was  made  under  the  execution 
in  favor  of  the  Bank,  or  if  it  was,  that  the  judgment  on  which 
that  execution  issued  was  rendered  previous  to  the  making  of 
the  deed  of  trust  by  Hopkins  for  the  benefit  of  his  creditors* 
Upon  this  assumption  we  will  inquire  whether  the  purchase 
by  Davis  should  be  set  aside  ? 

In  the  Mobile  Cotton  Press,  &;c.  v,  Moore  &  Magee,  9  Port, 
Rep.  679,  a  rule  was  addressed  to  the  sheriff  and  the  purcha- 
ser under  o.  fieri  facias  requiring  them  to  show  cause  why  the 
sale  should  not  be  set  aside.  We  said,  "  it  is  well  settled  at 
common  law,  that  courts  of  judicature  possess  a  controlling 
power  over  the  acts  of  their  officers,  which  it  is  their  duty  to 
exercise  in  advancement  of  justice.  Thus,  if  a  sheriff  is  guilty 
of  an  irregularity  in  his  proceedings  upon  an  execution  to  the 
prejudice  of  either  party,  or  a  third  person,  the  court  will 
either  set  aside  or  correct  the  act  complained  of."  Under  the 
influence  of  this  principle,  it  has  been  held,  that  if  any  fraud 
has  been  practised  on  the  purchaser,  or  there  was  a  mistake 
in  the  description  of  land  sold  under  a  fi.fa.^  application  may 
be  made  to  the  court  to  which  the  writ  was  returnable,  to  set 
aside  the  sale. — Fried ly  v.  Scheetz,  1  Serg.  &  R.  Rep.  162. 
And  in  Jackson  v.  Roberts,  7  Wend.  Rep.  88,  the  court  say, 
"  a  party  who  may  be  injured  by  the  mistakes  of  a  sheriff  can 
have  relief  by  a  summary  application  to  the  court  under  whose 
authority  the  officer  acts,  or  through  the  medium  of  a  court  of 
equity;  and  it  is  much  better  that  he  should  be  confined  to 
these  modes  of  redress  tlian  to  render  all  lilies  derived  fron 
38 
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judicial  sales  doubtful,  and  subject  to  be  defeated,  by  allowing 
the  written  instrument  by  which  they  are  evidenced  to  be  at- 
tacked coliaierally  by  parol  evidence."  Inadequacy  of  price 
niay  not  be  sufficient  cause  for  setting  aside  a  sale  of  land 
under  execution,  but  when  coupled  with  other  circumstances 
it  has  induced  the  courts  to  avoid  the  purchase. — Arnott  v. 
Copper  &  Nichols,  1  Har.  &  Johns.  Rep.  471 ;  Nesbit  v.  Dal- 
lam, 7  G.  &  Johns.  Rep.  512;  Stockton  v.  Owings,  Lht.  Sel. 
Gases,  256 ;  Hansford  v.  Barbour,  3  Marsh.  Rep.  515 ;  Hart 
V.  Bleight,  3  Monroe's  Rep.  273.  See  further  as  to  frauds  and 
irregularities,  and  the  effect  of  them  in  inducing  a  court  sum- 
marily to  vacate  a  sale  under  execution.  Carlile  v.  Carlile,  7 
J.  J.  Marsh.  Rep.  625  ;  Bleight's  heirs  v.  Tobin,7  Monr.  Rep. 
617 ;  Knight  v.  Applegate's  heirs,  3  Monr.  Rep.  388 ;  Mills  v. 
Rogers,  2  Litt.  Rep.  217 ;  Ryerson  v.  Nicholson,  2  Yeates' 
Rep.  516;  Ontario  Bank  v.  Lansing,  2  Wend.  Rep.  260; 
Groff  v.  Jones,  6  Wend.  522 ;  Saul  v.  Dawson,  3  Wils.  Rep. 
49;  Hubbert  v.  McCoUum,  6  Ala.  Rep.  221.  In  the  case  cited 
from  9th  Porter,  we  made  these  deductions  from  the  authori- 
ties: "1.  A  party  injured  by  an  improper  execution  of  a  fieri 
facias  may  obtain  redress  on  motion  to  the  court  from  which 
the  writ  issued :  2.  That  a  sale  of  land  will  be  set  aside  where 
the  sheriff  is  guihy  of  a  mistake,  irregularity  or  fraud,  to  the 
prejudice  of  either  party,  or  a  third  person :  3.  So  the  misre- 
presentation or  fraud  of  a  purchaser  furnishes  just  ground  for 
invalidating  the  sale."  In  Howell's  heirs  v.  McCreeny's  heirs, 
7  Dana,  388,  which  was  a  suit  in  chancery,  it  was  said  that 
"  a  purchase  by  an  attorney  under  his  client's  execution,  over 
which  he  had  control,  predisposes  a  chancellor  to  look  on  the 
transaction  with  jealousy  and  scrutiny,  and  should  never  be 
sustained  when  it  was  for  a  grossly  inadequate  price,  and  ex- 
hibits a  semblance  of  unfairness."  In  Hall  v.  Hallet,  1  Cox, 
134,  Lord  Thurlow  said,  "  no  attorney  can  be  permitted  to 
buy  in  things  in  a  course  of  litigation,  of  which  litigation  he 
hasihe  management.  This  the  policy  of  justice  will  not  en- 
dure. And  although  we  would  not  go  so  far  as  to  inderdict 
all  such  purchases,  we  do  not  doubt  the  public  policy  and  the 
analogies  of  the  law  require  that  they  should  be  considered 
per  se,  as  in  the  twilight  between  legal  fraud  and  fairness, 
mnd  shoulJ  be  deemed  fraudulent  or  in  trust  for  the  debtor 
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upon  slight  additional  facts."  In  the  same  case,  it  was  held, 
that  "  an  undefined  interest  in  an  entire  tract,  said  to  have 
been  incumbered  by  conflicting  claims  unexplained^  and  cur- 
tailed by  sales  unspecified  and  unknown,  was  sold  by  the  sheriff, 
and  thus  it  was  impossible  to  make  a  fair  sale  for  a  full  price." 
"  Under  such  circumstances,  the  sale  as  made  should  be 
deemed  unreasonable  and  unfair."  To  the  same  effect  is 
Howell  V.  Bdker,  4  Johnson's  Ch.  Rep.  118.  These  cases  it 
must  be  observed  were  suits  in  chancery,  yet  they  serve  to 
show  that  the  law  requires  uberrima  fides  on  the  part  of  those 
who  have  any  immediate  and  direct  agency  in  ihe  manage- 
ment of  sales  under  judicial  process.  And  according  to  our 
practice,  we  have  seen  that  the  court,  to  which  such  process 
is  returnable,  will  administer  justice  to  a  party  who  is  aggriev- 
ed by  the  mistake,  irregularity,  or  fraud  of  the  officer,  upon 
broad  and  equitable  principles  of  rigtit.  Our  own  decisions, 
as  well  as  several. of  those  cited,  show  that  it  was  the  duty  of 
the  sheriff  to  have  disabused  the  plaintiff  and  his  advisers,  by 
stating  that  he  was  selling  under  the  execution  at  the  suit  of 
the  Bank,  or  under  process  issued  on  a  judgment  rendered 
previous  to  the  date  of  the  deed  of  trust  by  Hopkins.  It  is  fair  to 
presume  that  the  execution  was  indorsed  as  usual  and  imparted 
such  information,  and  the  misapprehension  of  the  plaintiff  and 
others  was  abundantly  obvious.  The  neglect  of  the  sheriff  in 
this  respect,  if  not  in  itself  a  sufficient  ground  for  setting  aside 
the  rule,  when  coupled  with  the  inadequacy  of  price  and  the 
other  circumstances,  furnishes  such  evidence  of  mistake  or 
omission  of  duty  as  requires  it  to  be  vacated. 

3.  The  proceeding  by  petition  and  notice,  as  in  the  case 
at  bar,  is  but  a  substitute  for  the  audita  querela  of  the  common 
law,  and  in  such  case  the  law  is  well  settled,  that  not  only  a 
party  to  the  judgment  and  execution,  but  any  one  whose  land 
has  been  sold  to  satisfy  it,  may  invoke  that  remedy. — Wad- 
dington,  et  al.  v.  Vradenbergh,  2  Johns.  Cases,  227 ;  Wood  v. 
Torrey,  6  Wend.  Rep,  5G2.  See  also  Lovejoy  v.  Webber, 
10  Mass.  Rep.  101.  In  respct  to  the  cases  cited  from  6  Port, 
and  4  and  S)  Ala.,  it  may  be  enough  to  say  wiihout  a  spe- 
cial notice  of  them,  they  do  not  lay  down  a  different  doctrine, 
but  are  applic  able  to  a  state  of  facts  and  to  a  cause  of  proceed- 
ing altogether  dissimilar.     The  ground  upon  which  the  courts 
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interfere  summarily  in  cases  of  this  kind,  is  to  prevent  an 
abuse  of  its  process,  but  it  will  not  under  the  pretence  of  ef- 
fecting this  object  determine  upon  the  validity  of  titles.— In 
Nuchols  V.  Mahone,  15,  Ala.  Rep.  212,  it  was  held,  the  court 
will  not  interfere  by  motion  and  set  aside  a  sale  of  land  made 
under  execution,  merely  because  the  title  of  the  defendant  in 
execution  was  invalid;  the  party  interested  must  defend  the 
possession  in  the  ordinary  mode  when  the  purchaser  asserts 
his  right.  The  objection  in  that  case  was,  that  the  fieri  facias 
issued  after  the  death  of  the  plaintiff  therein.  We  said,  "this 
is  a  sufficient  ground  for  quashing  it  at  the  instance  of  a  party 
or  privy ;  but  if  the  plaintiff  stands  in  a  situation  which  en- 
titles him  to  submit  a  motion  for  that  purpose,  the  invalidity 
of  the  execution  does  not  warrant  the  court  in  setting  aside 
the  sale  against  a  bona  fide  purchaser  without  notice.  Besides 
the  latent  defect  in  the/Z.  fa.  cannot  be  regarded  as  an  abuse 
of  the  authority  of  the  sheriff,  or  in  any  manner  enter  into  its 
execution,  where  the  officer  has  merely  followed  its  mandate. 
If  the  land,  which  was  sold,  was  really  the  property  of  the 
plaintiff  in  the  motion,  he  may  make  his  title  appear,  and  de- 
fend his  possession  when  the  purchaser  asserts  his  right;  but 
we  have  seen  the  conflicting  title  will  not  be  determined  upon 
the  application  to  set  aside  the  sale.  See  Chambers  v.  Stone 
&  Pope,  9  Ala.  Rep.  260;  Stewart  v.  Nuchols,  15  Ala.  Rep. 
22o.  It  was  supposed  by  the  counsel  for  the  defendants  in 
error,  that  Nuchols  v.  Mahone  was  conclusive  to  show  that 
the  motion  of  the  plaintiff  should  not  be  granted,  but  he  should 
Litigate  his  title  when  sued  by  the  purchaser  at  the  sheriff's 
sale  to  recover  the  possession.  This  argument  cannot  be 
supported.  The  cases  are  altogether  dissimilar — in  the  former 
it  was  conceded  that  there  was  no  abuse  of  the  process,  or 
irregularity  on  the  part  of  the  sheriff  in  its  execution,  but  the 
defect  being  in  the  process  itself,  to  be  shown  by  extrinsic 
proof,  and  such  as  rendered  it  void  ab  initio,  the  party  injured 
could  vindicate  his  possession  on  a  trial  before  a  jury.  In 
the  present  case,  the  objection  is  alone  to  the  execution  of  the 
process,  and  the  irregularity  is  such  as  cannot  avail  on  the 
trial  of  an  ejectment  or  trespass  to  try  title;  consequently,  ac- 
cording to  previous  decisions  of  thi^  court,  it  is  competent  to 
set  aside  the  sale  oa  motion^ 
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4.  The  decision  of  the  Circuit  Court  of  Perry  upon  the  facts 
presented  in  the  record  before  us  was  coram  non  judice,  and 
consequently  the  question  here  raised  is  not  res  adjudicata. 
Nor  can  the  fact,  that  the  execution  was  not  returned,  inter- 
pose an  obstacle  to  the  exercise  of  jurisdiction  by  the  County 
Court  of  Mobile.  It  was  not  essential  to  the  title  of  the  pur- 
chaser that  the  execution  should  have  been  returned  accord- 
ing to  its  mandate.  The  rights  of  the  plaintiff  would  be  affec- 
ted quite  as  injuriously,  whether  it  was  retained  by  the  sheriff 
or  deposited  elsewhere.  If  applicatio'n  was  made  to  the  Cir- 
cuit Court  of  Perry,  it  would  be  not  only  competent,  but  pro- 
per for  that  court  to  direct  its  transmission  to  the  proper  de- 
pository. As  there  was  no  controversy  in  respect  to  the  ex- 
ecution, and  the  fact  of  the  sale,  it  was  clearly  allowable  for 
the  County  Court  to  have  adjudicated  the  question  submitted 
for  its  decision,  although  the  execution  was  not  produced;  and 
we  cannot  perceive  why  the  institution  of  the  irregular  pro- 
ceeding at  the  instance  of  the  plaintiff  in  the  Circuit  Court  of 
Perry  should  place  him  in  a  position  more  unfavorable  to  re- 
lief. The  validity  of  the  deed  of  Hopkins,  in  the  aspect  in 
which  the  point  is  attempted  to  be  raised,  cannot  impair  the 
title  of  the  plaintiff  to  the  land  in  question.  If  the  vendors  of 
the  plaintiff  acquired  the  land  by  purchase  under  executions 
against  Hopkins,  then  the  deed  must  be  placed  out  of  view  ; 
or  if  they  purchased  at  a  sale  made  by  the  trustee  before  the 
deed  was  declared  void  for  fraud,  in  the  absence  of  malajides, 
if  the  trustee  pursued  the  authority  given  him,  they  would  hold 
the  land  against  all  persons  who  did  not  claim  under  pre-ex- 
isting liens. 

We  waive  the  consideration  of  the  question,  whether  it  was 
irregular  to  have  sold  the  land  en  masse  instead  of  by  its  legal 
subdivisions.  Several  of  the  citations  we  have  made  lay  down 
the  law  very  explicitly  on  this  point.  In  nothing  that  we 
have  said,  do  we  desire  to  be  understood  as  attributing  inten- 
tional unfairness  or  fraud  to  any  of  the  parties  to  this  proceed- 
ing. There  is  nothing  in  the  record  to  require  such  an  impu- 
tation ;  but  it  is  upon  the  legal  interpretation  of  acts  and  omis- 
sions that  we  think  the  sale  should  be  set  aside. 

We  have  only  to  add  that  the  judgment  of  the  County 
Court  is  revjersed,  and  the  cause  remanded. 
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PARKER  vs.  GOLDSMITH. 

1.  In  an  action  of  trover,  the  declaration  of  the  defendant  in  reply  to  a 
demand  of  the  property,  that  he  holds  it  as  the  guardian  of  a  third  per- 
son and  that  the  plaintiff  has  no  right  to  it,  is  not  competent  evidence 
in  his  own  favor. 

2.  The  exception  to  the  general  rule,  by  which  the  declarations  of  the  de- 
fendant in  trover  in  reply  4o  a  demand  of  the  property,  when  they 
amount  to  a  reasonable  excuse  or  qualification  of  his  refusal  to  deliver 
it,  are  allowed  to  go  to  the  jury,  does  not  apply  where  the  possession 
has  been  tortiously  acquired. 

Error  to  the  Circuit  Court  of  Chambers.    Tried  before  the 
Hon.  Geo.  W.  Stone. 

Trover  by  defendant  against  the  plaintiff  in  error  for  the 
conversion  of  a  slave.  Each  party  claimed  title  through  John 
T.  Goldsmith,  deceased, — the  plaintiff  as  guardian  of  George 
M.  Goldsmith,  her  son  by  said  deceased,  and  the  defendant  as 
guardian  of  John  T.  Goldsmith,  a  son  of  the  deceased  by  a 
former  marriage.  In  support  of  her  title,  the  plaintiff  proved 
the  contents  of  a  deed  of  gift  executed  by  the  deceased  to  her 
ward  in  December  1845,  which  the  deceased  delivered  to  his 
brother,  but  which  he  afterwards  received  from  him  and  des- 
troyed. It  was  a  question  in  the  court  below  whether  this  in- 
strument was  absolute  or  testamentary  in  its  character.  The 
defendant  proved  a  subsequent  parol  gift  of  the  same  slave  to 
his  ward.  The  plaintiff  having  shown  that  the  slave  was  in 
her  possession,  that  the  defendant  had  taken  him  out  of  her 
possession  tortiously,  and  that  she  at  the  time  forbade  it  and 
demanded  the  slave  of  him,  the  defendant  offered  to  give  in 
evidence  his  declarations  in  answer  to  the  demand,  viz,  that 
he  held  the  slave  as  the  guardian  of  John  T.  Goldsmith,  and 
that  plaintiff  had  no  right  to  him,  but  the  court  rejected  it.  The 
defendant  then  offered  to  read  in  evidence  the  last  will  and 
testament  of  John  T.  Goldsmith,  deceased,  but  the  slave  in 
controversy  not  being  named  in  it,  and  the  defendant's  coun- 
sel not  pointing  out  its  relevancy,  the  court  excluded  it  from 
the  jury. 
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To  the  rulings  of  the  court  the  defendant  excepted,  and  naw; 
assigns  them  as  error. 

Allison,  for  plaintiff  in  error : 

1.  The  declaration  made  by  the  plaintiff  in  error,  at  the 
time  the  possession  of  the  slave  was  demanded,  was  admissi- 
ble as  evidence  for  the  purpose  offered.  Spence  v.  McMillan, 
10  Ala.  Rep.  583;  Abney  v.  Kingsland  &  Co.,  10  ib.  355; 
Roberts  v.  Trawick,  13  ib.  68 ;  Goodgame  v.  Cole  &  Co.,  12 
ib.  77;  Gray  v.  Ferrell,  9  ib.  206;  ib.  869;  ib.  382;  Brown  v. 
Brown,  5  ib.  508 ;  7  Port.  464 ;  5  St.  &  Port.  883. 

2.  The  will  was  admissible  as  evidence,  for  the  purpose  of 
showing  whether  the  deed  or  paper  conveyance  of  the  slave, 
made  in  1845,  was  intended  by  the  grantor  as  a  gift  in  pre- 
senti,  or  as  a  testamentary  paper. 

Baugh,  for  defendant: 

1.  If  it  appear  from  the  evidence  that  the  defendant  wrong- 
fully took  the  plaintiff's  goods,  it  is  an  actual  conversion,  and 
no  request  to  re-deliver  them  need  be  proved.  4  Phillips  on 
Evidence,  224. 

2.  If  the  party  of  whom  goods  are  demanded  refuse  to  de- 
liver them,  and  such  refusal  is  reasonable,  as  where  the  party 
making  the  refusal  is  ignorant  who  is  the  real  owner  of  the 
property,  and  requires  to  be  satisfied  respecting  the  owner- 
ship, then  this  would  not  be  a  conversion. — 4  Phil.  Ev.  226. 
But  the  case  at  bar  is  different.  Here  the  party  went  to  plain- 
tiff's house  and  took  possession  of  the  negro  when  forbidden, 
and  refused  to  restore  it  when  demanded. — 5  Slew.  &  Port. 
891 ;  7  Port  466. 

CHILTON,  J.— The  main  question  presented  by  this  re- 
cord is,  whether  the  defendant  in  an  action  of  trover  is  entitled 
to  give  in  evidence  his  own  declarations,  made  at  the  time  a 
demand  is  made  of  him  for  the  property,  which  declarations 
respect  the  title  to  the  property,  but  by  which  he  does  not  pro- 
pose to  show  any  qualified  refusal  to  surrender  it,  or  any  ex- 
cuse for  not  doing  so.  The  general  rule  is,  that  an  admission 
or  declaration  is  not  admissible  in  favor  of  the  party  making 
it._^7  Cow.  Rep.  459;  2  Phil.  Ev.  154,  n.  165.  This  rule  has 
several  exceptions,  growing  out  of  the  nature  of  the  declara- 
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tions  to  be  proved,  and  their  connection  and  relation  to  some 
act,  as  constituting  part  of  it.  The  cases  to  which  the  counsel 
for  the  plaintiff  in  error  has  cited  the  court  are  illustrations  of 
some  of  these ;  but  the  case  at  bar  does  not  come  within  any 
established  exception  to  the  general  rule,  and  in  my  opinion  it 
would  be  opposed  to  the  well  settled  rules  of  law  to  allow  a 
party  who  has  wrongfully  possessed  himself  of  the  property 
of  another,  when  the  controversy  has  been  stirred  and  restitu- 
tation  of  it  demanded,  to  create  by  his  mere  declarations  tes- 
timony for  himself.  The  law  wisely  forbids  that  a  man  should 
give  testimony  in  his  own  cause,  except  in  a  few  cases  where 
the  Legislature  has  deemed  necessity  required  a  departure 
from  the  rule.  Much  less  then  ought  his  declarations,  made 
w^hen  not  under  oath,  but  under  temptation  to  pervert  the  truth, 
be  received. 

The  true  rule  applicable  to  cases  like  that  before  us,  we  think 
is  laid  down  ip  Dent  et  al.  v.  Chiles,  5  Stew.  &  Por.  Rep.  383- 
392,  where  it  was  held  that  if  the  declarations  of  the  defend- 
ant in  reply  to  the  demand  amounted  to  a  reasonable  excuse 
or  qualification  of  his  refusal  to  deliver  up  the  property,  then 
they  were  competent  to  go  to  the  jury,  as  showing  that  there 
was  in  fact  no  conversion ;  and  it  was  further  added  that  it 
was  incumbent  on  the  party  who  offered  the  declarations  to 
show  what  they  were,  that  the  court  might  determine  from 
their  character  whether  they  came  within  the  exception.  The 
same  rule  was  afterwards  affirmed  by  this  court  in  St.  John  v. 
O'Connell,  7  Port.  Rep.  466-474,  and  Brown  v.  Brown, 5  Ala. 
Rep,  508-511,  It  is  obvious,  however,  that  this  exception  to 
the  rule  can  only  apply  to  cases  where  the  defendant  has  ob- 
tained the  possession  rightfully,  and  not  where  he  has  tortiously 
obtained  the  property  in  violation  of  the  rights  of  the  true 
owner:  for  in  such  case  a  demand  is  wholly  unnecessary,  as 
the  tortious  taking  includes  a  conversion. — Glaze  v.  McMil- 
lion,  7  Port.  Rep.  279-281 ;  St.  John  v.  O'Connell,  ib.  466-479. 

Applying  the  principles  settled  by  the  foregoing  decisions 
of  this  court,  it  is  very  clear  that  the  Circuit  Court  did  not  err 
in  excluding  the  proof  offered  of  the  declarations  of  the  plain- 
tiff in  error.  The  record  informs  us,  the  declarations  were, 
that  the  defendant  claimed  to  hold  the  slave  as  the  guardian  of 
John  T.  Goldsmith,  and  that  he  declared  the  plaintiff  had  no 
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right  to  him.  Such  statements  were  clearly  illegitimate  for 
any  purpose  whatever,  when  offered  by  the  party  making 
them. 

The  will  of  John  T.  Goldsmith  was  properly  rejected.  The 
slave  was  not  named  in  it,  and  neither  parly  claimed  any  title 
under  it.  No  legitimate  presumption  could  therefore  have 
been  drawn  from  it  in  aid  of  the  defendant  below.  If  the  slave 
vested  in  the  plaintiff  by  virtue  of  the  deed,  the  subsequent 
acts  or  admissions  of  the  grantor  could  not  divest  it,  and  as 
there  was  no  connection  whatever  between  the  will  and  the 
deed  under  which  the  plaintiff  claimed,  we  cannot  conceive 
how  it  could  have  aided  the  court  and  jury  in  arriving  at  the 
proper  construction  of  the  deed.  f*  . 

Let  the  judgment  be  affirmed. 


PARKS  vs.  BROOKS. 

1.  A  wif«  has  an  iochoate  right  to  dower  in  land,  purchased  by  her  hus- 
band from  an  Indian  reservee  under  the  Creek  Treaty  of  1832,  so  soon 
as  the  contract  is  approved  by  the  President  of  the  United  States. 

2.  An  inchoate  right  to  dower  is  such  an  incumbrance  on  land  as  will 
authorise  a  purchaser,  who  has  contracted  for  a  good  and  law/ul  title, 
to  refuse  to  perform  the  contract.  '  « 

3.  Where  a  vendee  retains  possession  of  the  land,  a  Court  of'  Equity 
will  Jiot  rescind  the  contract,  unless  there  be  some  special  grou^id  for 
its  interposition — such  as  the  vendor's  inability  to  make  title,  cq^upled 
with  his  insolvency,  or  fraud  in  the  sale. 

4.  A  Court  of  Equity  will  not  rescind  a  contract,  where  the  vendor,  al- 
though unable  to  make  title,  is  perfectly  solvent,  and  has  been  guilty  of 
no  fraud,  on  the  ground  that  he  is  a  resident  of  another  State,  when  it 
is  shown  that  he  was  such  at  the  time  of  the  contract,  and  has  so  con- 
tinued ever  since. 

Error  to  the  Chancery  Court  of  Macon.  Tried  before  the 
Hon.  Wilie  W.  Mason,  chancellor. 

This  was  a  bill  filed  on  the  6th  of  March  1846,  by  defen- 
dant against  the  plaintiff  in  error,  for  the  rescision  of  a  con- 
tract for  the  purchase  of  land.  Ii  alleges  thai  on  the  20th  No- 
tember  1841,  the  said  defendant  purchased  from  the  plaintiff 
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the  land  described  in  the  bill,  at  the  price  of  three  thousand 
dollars,,  for  which  he  gave  his  three  several  promissory  notes, 
payable  the  25th  December  of  the  years  1842,  1843  and  1844 
respectively,  and  received  from  plaintiif  his  bond,  conditioned 
to  make  tides  on  the  payment  of  the  purchase  money :  that  on 

the  —  day  of 1842,  he  paid  two  hundred  dollars,  and  on 

the  —  day  of 1843,  six  hundred  dollars  more  on  the  first 

note  that  fell  due ;  that  on  the  —  day  of 1845,  he  went 

to  said  plaintiff  in  person  and  offered  to  pay  the  entire  balance 
of  the  purchase  money,  if  said  plainlifi"  could  and  would  make 
him  a  good  and  lawful  title  to  said  land,  and  that  said  plain- 
tiff then  and  there  failed  and  refused  to  do  so,  and  acknowl- 
edged that  no  patent  had  issued  for  said  land,  and  that  the  on- 
ly evidence  of  title  he  had  was  the  bond  for  titles  of  one  Al- 
fred Hardy:  that  at  the  time  of  the  purchase  of  said  land,  said 
plaintiff  stated  and  represented  and  assured  defendant  that  he 
could  and  would  be  able  and  ready  to  make  him  a  good  and 
lawful  title  to  said  land,  according  to  the  terms  of  his  bond — 
that  there  would  be  no  difficuhy  about  the  title — that  defend- 
ant would  be  perfectly  safe  in  making  the  purchase,  and  that 
the  patent  would  issue  and  the  title  be  perfected  in  him  in  a 
short  time :  that  believing  and  confiding  in  these  representa- 
tions, he  was  induced  to  make  the  purchase :  that  said  plain- 
tiff has  fraudulently  conveyed  away  his  property  and  placed 
himself  in  such  a  situation  that  nothing  can  be  made  out  of 
him  by  the  ordinary  course  of  law,  and  that  he  has  done  this 
with  the  avowed  intention  of  forcing  out  of  him,  defendant, 
the  payment  of  the  purchase  money,  of  avoiding,  by  means  of 
his  fraudulent  insolvency,  the  payment  of  such  recovery  as  the 
said  defendant  might  obtain  against  him  by  a  suit  in  Georgia 
on  said  bond,  and  of  keeping  the  title  to  said  land  at  the  same 
time  beyond  the  defendant's  reach :  that  said  plaintiff  resides 
in  Georgia,  and  is  insolvent  and  unable  to  respond  in  damages 
on  said  bond :  that  on  the  9th  day  of  August  1845,  said  plain- 
tiff commenced  his  action  in  the  Circuit  Court  of  Macon 
county  against  the  defendant  on  the  said  three  several  pro- 
missory notes,  and  is  prosecuting  the  same  to  judgment:  that 
soon  after  said  purchase  defendant  went  into  possession  of  the 
land  and  made  valuable  improvements  thereon :  that  he  has 
held  and  still  holds  possession  to  indemnify  him  for  the  value 
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of  the  improvements  he  has  made  and  for  that  portion  of  the 
purchase  money  he  has  paid :  that  the  rents  of  said  land  are  of 
inconsiderable  value,  and  fall  far  short  of  indemnifying  him, 
during  the  lime  he  has  had  the  possession  thereof,  for  the  im- 
provements and  purchase  money  paid :  that  he  has  been  great- 
ly injured  by  the  refusal  and  inability  of  plaintiff  to  make  a 
good  and  legal  title,  in  this,  that  the  land  has  diminished  in 
value  very  considerably,  and  would  not  now,  with  the  im- 
provements, sell  for  as  much  as  he,  defendant,  could  have  sold 
the  land  alone :  that  he  has  been  prohibited  from  selling  it  for 
want  of  a  title :  and  that  he  is  ready  and  willing,  and  has 
been  ever  since  said  plaintiff  failed  and  was  unable  to  comply 
with  his  contract,  and  now  offers  to  rescind  it,  &c.  The  bond 
for  titles  is  made  an  exhibit  to  the  bill,  from  which  it  appears 
that  plaintiff  was  a  citizen  of  Georgia  at  the  time  of  the  con- 
tract. 

On  the  18th  April  1846,  the  plaintiff  answered  the  bill.  The 
answer  admits  the  sale  of  the  land,  the  terms,  the  execution  of 
the  notes  and  bonds,  and  the  paymentof  apartof  the  purchase 
money  as  alleged  in  the  bill.  It  also  admits  that  defendant 
and  plaintiff  had  an  interview  in  the  early  part  of  1845  in  ref- 
erence to  the  title  to  the  land,  that  defendant  then  said  he 
would  like  to  pay  the  balance  of  the  purchase  money,  but  was 
not  satisfied  about  the  title,  and  that  plaintiff  told  him  the  pa- 
tent had  not  issued,  and  that  he  had  no  other  evidence  of  title 
than  the  bond  of  Alfred  Hardy,  who  held  the  approved  con- 
tract for  the  land.  It  further  states,  that  in  that  conversation, 
plaintiff  told  him  that  a  patent  would  issue  as  soon  the  approved 
contract  was  presented  at  the  proper  department  at  Washing- 
ton, and  that  he  proposed  to  said  defendant  to  postpone  the 
matter  until  he  could  write  to  Hardy  and  ascertain  from  him 
whether  there  was  any  difficuhy  in  procuring  a  complete  title 
to  the  land,  and  that  defendant  assented  to  the  proposition : 
that  he  did  write  to  Hardy  on  the  subject,  and  that  Hardy,  on 
the  14th  June  1845,  procured  a  patent  to  be  issued  to  him.  Hardy, 
cuted  a  warranty  deed  to  defendant.  The  answer  denies  that  de- 
and  on  the  2l8t  July  thereafter,  in  conjunction  wiih  his  wife,exe- 
fendant  offered  to  pay  the  balance  of  the  purchase  money  or 
any  part  thereof,  or  that  he  exhibited  any  money  or  demanded 
a  title,  or  that  plaintiff  told  him  he  could  not  make  him  a  title, 
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but  states  that  plaintiff  as^ked  him  if  he  intended  to  pay  any  of 
the  purchase  money,  and  that  he  evaded  an  answer^  by  saying 
that  the  land  had  been  certified  and  would  be  patented  to  Geo. 
Stone,  who  was  insolvent,  and  that  it  would  be  subject  to  his 
debts.  It  admits  that  at  the  time  of  the  purchase  plaintiff  rep- 
resented to  defendant  that  there  would  be  no  difficulty  about 
the  title,  that  it  could  be  procured  at  any  time  with  reasonable 
diligence,  and  that  defendant  may  have  been  governed  by 
these  representations:  asserts  his  readiness  and  willingness 
now  and  long  before  the  filing  of  the  bill  to  make  to  defend- 
ant a  perfect  title  on  the  payment  of  the  balance  of  the  purchase 
money,  his  ability  to  respond  in  damages,  and  positively  de- 
nies each  and  every  allegation  of  fraud  and  insolvency.  Ex- 
ceptions were  filed  by  delendant  to  the  answer,  some  of  which 
of  a  mere  formal  and  technical  character  were  sustained  by 
the  regl-sler,  and  on  the  21st  May  1846,  the  plaintiff  answered 
over  substantially  as  before.  On  the  19th  May  1846,  the  de- 
fendant filed  an  amendment  to  his  bill,  in  which  he  alleges 
that  since  the  exhibition  of  his  original  bill  he  has  procured 
from  Washington  a  transcript  of  the  Indian  contract  for  said 
land  and  assignments  thereon,  from  which  it  appears  that  it 
was  approved  to  John  W.  Freeman  by  the  President  of  the 
United  States  on  the  1st  November  1834,  transfered  by  him 
by  assignment,  not  under  seal,  to  Jeremiah  L.  Walker,  on  the 
17lh  March  1836,  by  Walker  to  John  D.  Chappell  on  the  5th 
April  1836,  and  by  Chappell  to  said  Hardy  on  the  14th  No- 
vember 1836.  The  said  transcript  is  made  an  exhibit  to  the 
amended  bill.  It  then  alleges  that  Walker  and  Chappell  were 
both  married  men  whilst  they  owned  the  land ;  ttat  their  wives 
are  still  living ;  that  Chappell  is  dead ;  and  that  said  land  is 
encumbered  with  the  inchoate  right  of  dovver  of  Mrs.  Walker 
and  the  vested  dower  right  of  Mrs.  Chappell.  It  further  al- 
leges that  defendant,  relying  on  and  confiding  in  the  represen- 
tsttions  of  plaintiff)  purchased  the  land  without  seeing  it,  and 
that  said  plaintiff  falsely  and  fraudulently  represented  to  him 
that  the  land  was  all  good  except  not  more  than  forty  acres  of 
hog-bed  land,  when  in  truth  and  in  fact  about  one-third  or  at 
least  one  hundred  acres  of  it  were  worthless  or  nearly  so,  and 
unfit  for  cultivation. 

The  answer  of  plaintiff  to  the  amended  bill  admits  the  cor- 
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rectness  of  the  transcript  made  an  exhibit  and  states  that  plain- 
tiff knows  nothing,  nor  is  he  informed  as  to  whether  said 
Walker  was  a  married  man  or  whether  his  wife  is  still  living, 
but  insists,  that  if  the  facts  be  so,  she  would  not  on  tbe  death 
of  her  husband  be  entitled  to  dower  in  said  land.  It  further 
admits  that  Chappell  was  a  married  man,  that  he  is  dead  leav- 
ing a  widow  who  is  still  alive,  but  insists  that  she  has  never 
had  any  right  of  dower  in  said  land,  and  if  she  had,  her  hus- 
band died  testate,  making  provision  for  her  in  his  will,  and 
that  she  accepted  the  provisions  thereof.  The  answer  express- 
ly denies  that  plaintifi"  falsely  and  fraudulently  represented  that 
all  except  forty  acres  of  said  land  was  good,  and  states  that 
he  made  no  representations,  as  to  the  character  of  the  land, 
except  upon  the  information  of  Hardy,  and  the  source  of  his 
information  w^as  stated  at  the  lime. 

Testimony  was  introduced  at  the  hearing  by  both  parties. 
The  defendant's  proof  showed  that  Walker  and  Freeman  were 
married  men,  at  the  lime  they  respectively  held  said  approved 
contract,  and  that  their  wives  were  still  living;  that  Chappell 
was  a  married  man  while  he  held  it,  that  he  is  dead,  and  his 
widow  is  alive  :  and  that  defendant  had  made  some  improve- 
ments on  the  land  in  clearing,  fencing  and  erecting  cabins,  to 
the  value  of  about  two  hundred  dollars.  The  plaintiff  intro- 
duced in  evidence  the  patent  for  the  land  to  said  Hardy,  dated 
14th  June  1845,  a  deed  from  Hardy  and  wife  to  plaintiff,  da- 
ted 21st  July  1845  and  duly  recorded,  a  deed  from  Rebecca 
Walker,  widow  of  Jeremiah  L.  Walker,  relinquishing  her 
dower  in  said  land,  to  said  plaintiff,  dated  13th  Sept.  1846, 
and  the  admission  of  defendant  that  John  D.  Chappell  died 
testate,  making  provision  in  his  will  for  his  widow,  and  that 
she  accepted  and  was  satisfied  with  the  same.  The  plaintiff 
also  proved  that  he  lived  in  Georgia,  at  the  time  of  said  con- 
tract, that  defendant  wrote  to  him  with  a  view  to  purchase 
said  land,  prior  to  the  contract,  and  expressed  himself  satisfied 
when  told  that  he  had  made  a  bad  bargain  ;  that  the  quantity 
of  hogbed  land  on  the  tract  did  not  lessen  its  value,  and  that  it 
was  worth  at  the  time  of  the  sale  the  price  defendant  was  to 
give  for  it,  as  such  lands  then  sokl;  that  in  May  1845,  defend- 
ant and  plaintiff  had  a  conversation  about  said  land,  that  de- 
fendant offered  to  pay  plaintiff  for  the  land  if  he  could  get  a 
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good  title,  but  did  not  produce  or  exhibit  any  money ;  that 
plaintiff  offered  to  make  him  a  warranty  title,  to  which  he  ob- 
jected because  the  patent  had  not  issued,  slating  to  plaintiff 
that  according  to  the  contract  the  land  was  to  be  patented,  to 
which  plaintiff  replied  that  he  had  urged  Hardy  to  get  the  pa- 
tent, and  it  was  through  his  negligence  that  it  had  not  been 
done  long  ago ;  that  defendant  then  said  he  was  afraid  it  would 
issue  in  the  name  of  Stone,  who  once  owned  the  land  and  was 
now  insolvent  with  unsatisfied  executions  against  him,  and 
that  he  might  be  involved  in  a  law  suit :  that  plaintiff  told  de- 
fendant he  held  the  bond  of  Hardy  ;  that  Hardy  held  the  ap- 
proved contract,  and  that  a  patent  could  be  obtained  at  any 
time  the  said  approved  contract  was  presented  at  the  Land 
Office  in  Washington :  that  he  Avould  write  to  Hardy  and 
have  the  patent  issued,  to  which  defendant  then  agreed.  The 
plaintiff's  proof  further  shows,  that  he  is  entirely  solvent  and 
able  to  respond  in  damages  on  the  bond ;  that  defendant  has 
had  possession  of  the  land  up  to  the  present  time  ;  that  there 
were  one  hundred  acres  cleared  at  the  time  of  the  purchase, 
and  about  forty  more  cleared  in  1832,  and  that  the  annual 
rents  have  been  worth  from  ^1  50  to  ^2  50  per  acre. 

The  chancellor  on  the  final  hearing  decreed  in  favor  of  the 
defendant  in  error. 

Cocke,  for  plaintiff: 

1.  The  title  of  plaintiff  is  a  complete  legal  title,  free  from 
incumbrance. — 1st.  The  estate  of  Freeman,  Walker  and  Chap- 
pell  severally,  under  the  approved  contract  and  the  assign- 
ments thereof,  was  equitable. — Chinnubbee  v.  Nicks,  et  al.  3 
Port.  362 ;  Jones,  &c.  v.  Inge  &  Mardis'  heirs,  5  Port.  327 ; 
Falkner  v.  Jones  &  Leith,  12  Ala.  165.  2d.  In  case  of  equi- 
table title,  if  the  husband  disposes  of  his  equity  and  then  dies, 
the  wife  is  not  entitled  to  dower. — Herron  v.  Williamson, 
Little's  SeL  Cas.  250 ;  Lawson  v.  Morton,  6  Dana,  471 ;  Ed- 
mondson  v.  Montague,  14  Ala.  370. 

2.  No  false  and  fraudulent  representations  are  shewn  to 
have  been  made  by  plaintiff  either  as  to  the  title  or  quality  of 
the  land. — 1st.  The  representations  made  by  plaintiff  to  de- 
fendant were  matters  of  opinion  or  on  hearsay  aad  not  false 
and  fraudulent. — Spence  v.  Daren,  et  al  3  Ala.  251 ;  Steele  v. 
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Kinkle,  et  al.  ib.  3-32 ;  Juzan,  et  al.  v.  Toulmin,  9  ib.  662.  2d. 
The  defendant  shews  by  his  bill  that  he  knew  the  situation  of 
the  title,  and  the  testimony  of  Baldwin,  the  subscribing  witness 
to  the  bond,  strongly  tends  to  prove  that  he  had  examined  the 
land  before  the  purchase  was  made;  he  consequently  had  an 
equal  opportunity  with  plaintifl'to  be  informed  both  as  to  the 
title  and  quality  of  the  land,  and  could  not  have  been  deceiv- 
ed.— Craig  V.  Blow,  3  Stewart,  452.  3d.  His  long  continued 
possession  and  acquiescence,  under  the  circumstances,  are  a 
forfeiture  of  all  claim  to  the  active  interference  of  a  court  of 
chancery.  McGowan  v.  Garrard,  et  al.  2  Stew.  47;  Griggs 
V.  Woodruff,  et  al.  14  Ala.  9;  Pintard  v.  Martin,  1  S.  &  M. 
Ch.  126  ;  Edwards  v.  Roberts,  7  S.  &  M.  544. 

3.  As  a  general  rule,  where  a  vendee  retains  the  possession 
of  land,  a  court  of  chancery  will  not  rescind  the  contract,  un- 
less there  is  some  special  ground  for  its  interference — such  as 
the  vendor's  inability  to  make  title,  coupled  with  insolvency, 
or  fraud  in  the  sale. — Duncan  v.  Jeter,  5  Ala.  604;  Long  and 
Long  V.  Brown,  et  al.  4  Ala.  622;  Barnett  v.  Gaines,  et  al,  8 
Ala.  373 ;  Griggs  v.  Woodruff,  et  al.,  14  Ala.,  sup.  1st.  The 
answer  of  the  vendor,  denying  expressly  every  allegation  of 
insolvency  or  fraud,  but  expressing  the  opinion,  that  he  could 
make  such  a  title  as  his  bond  required,  although  that  opinion 
is  not  sustained  by  the  evidence,  cannot  of  itself  be  regarded 
as  sufficient  to  vary  the  general  rule.  2d.  Nor  can  the  non- 
residence  of  the  plaintiff,  a  fact  that  existed  and  was  known  to 
the  defendant  at  the  time  of  the  purchase,  have  that  effect. 

McLester,  for  defendant : 

1.  At  the  time  Brooks  purchased  the  land,  no  patent  had 
issued,  and  there  was  no  evidence  of  title  whhin  his  reach. 
But  Parks  represented  his  title  good,  and  that  there  would  be 
no  difficulty  about  it,  and  Brooks  relied  on  these  representa- 
tions, which  he  had  a  right  to  do. — Young  v.  Harris'  adm'r, 
et  al.  2  Ala.  Rep.  108;  1  Story's  Rep.  190;  3  ib.  700. 

2.  There  is  nothing  in  the  will  of  said  Chappell  taking  away 
the  right  of  his  wife  to  dower  in  said  land — her  assent  to,  and 
acceptance  of  the  provision  made  in  the  will  of  her  husband, 
does  not  under  the  statute  take  away  her  right  to  dower  in 
land  which  constituted  no  part  of  the  estate  of  her  husband. 
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The  object  of  the  statutes,  passed  on  the  subject,  was  to  pre- 
vent unequal  and  unjust  distributions  of  property  between 
mothers  and  children. 

8.  Mrs.  Freeman's  right  to  dower  is  clear ;  and  it  is  believ- 
ed that  either  of  these  rights  of  dower  constitute  a  sufficient 
objection  to  the  title  the  platntiff  in  error  proposes  to  make. 
Barnett  v.  Gaines,  et  al.  8  Ala.  Rep.  374. 

4.  The  plaintiff  in  error  resides  in  the  State  of  Georgia,  and 
•without  the  interposition  of  a  court  of  equity  in  his  aid,  Brooks 
would  have  been  compelled  to  pay  the  money  for  said  land, 
to  have  accepted  a  defective  title,  or  have  been  driven  to  swe 
on  the  bond  in  the  State  of  Georgia,  to  recover  back  the  pur- 
chase money  after  having  paid  it.  Will  the  courts  of  equity 
of  Alabama  suffer  her  citizens  to  be  driven  to  foreign  countries 
to  recover  their  rights  while  they  have  ample  powers  to  pro- 
tect them?  Will  not  the  court  interpose  by  injunction,  espe- 
cially in  a  case  when  the  party  who  resides  out  of  the  State 
has  been  guilty  of  false  representations  as  to  his  ability  to  per- 
form his  contract  ?  See  Stewart,  et  al.  v.  Chamberlain  6  Da- 
na's Rep.  32  ;  Merrill  v.  Fowler,  ib.  305. 

DARGAN,  J. — In  the  case  of  Shields  v.  Lyon,  Minor's 
Rep.  278,  this  court  decided  that  the  certificate  of  the  board  of 
commissioners,  confirming  a  claim  to  land  under  a  Spanish 
warrant  of  survey,  is  evidence  of  such  an  estate  as  entitles  the 
widow  to  dower  under  our  statutes;  that  it  was  such  a  title 
as  gave  the  party  to  whom  it  was  confirmed  a  perfect  right 
to  call  on  the  government  for  a  patent,  and  hence  the  widow 
was  entitled  to  dower  therein.  This  decission  was  made  at 
an  early  day  after  the  organization  of  our  State  government, 
and  from  that  time  until  the  present,  it  has  been  considered  as 
settled  law,  that  if  the  husband  held  such  evidence  of  title  as 
entitled  him  to  demand  and  receive  from  the  government  of 
the  United  States  a  patent  for  the  land,  his  widow  was  entitled 
to  dower  therein.  See  the  cases  collected  in  Edmondson  v. 
Montague,  14  Ala.  370.  Under  the  treaty  of  24th  March  1832 
between  the  United  States  and  the  tribe  of  Creek  Indians,  an 
Indian  reservee  was  authorised  to  sell  the  land  reserved  to 
him,  and  if  the  contract  of  sale  was  ratified,  and  approved  of 
by  the  President,  the  purchaser  became  entitled  to  a  patent. 
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Chinnubbee  v  Nicks,  3  Porter  362.  In  the  case  of  Jones  & 
Parsons  v.  The  Heirs  of  Inge,  et  al.  5  Porter,  327,  it  is  said, 
that  an  Indian  reservee,  when  the  land  reserved  to  him  had 
been  selected  and  set  apart  by  location,  became  entitled  to  the 
possession  until  he  had  disposed  of  it  according  to  the  terms 
of  the  trealy,  or  had  abandoned  it;  that  this  right  of  possession 
gave  him  a  legal  title,  which  a  court  of  law  would  protect 
and  enforce,  and  that  his  purchaser  or  grantee,  as  soon  as  the 
contract  of  purchase  became  valid,  by  the  approval  of  the 
President,  became  entitled  to  all  the  estate  vested  in  the  In- 
dian by  the  treaty.  A  purchaser  from  an  Indian  reservee,  af« 
ter  his  purchase  has  received  the  sanction  of  the  President,  be- 
comes entitled  to  a  patent  from  the  Federal  Government  with- 
out having  to  perform  any  condition  precedent  to  his  right  to 
demand  it.  If  we  were  therefore  to  admit,  that  the  contract  of 
purchase  was  not  the  highest  evidence  of  legal  title  or  seizin, 
but  that  the  patent,  issued  in  pursuance  of  that  contract,  bore 
that  evidence,  yet  as  the  contre^ct,  by  the  terms  of  the  treaty, 
gave  a  perfect  right  to  the  patent,  the  wife  of  the  purchaser 
becomes  entitled  to  dower,  after  the  contract  of  purchase  made 
with  the  Indian  reservee  has  been  ratified  by  the  President, 
and  the  issuance  of  the  patent  to  her  husband  is  not  necessa- 
ry 1o  complete  her  right  to  dower,  as  against  the  heir  of  her 
husband  or  his  assignee.  Having  attained  this  conclusion,  it 
follows  that  Mrs.  Freeman,  the  wife  of  John  W.  Freeman, 
who  purchased  from  the  Indian  reservee,  has  an  inchoate 
right  to  dower  in  the  lands,  which  will  become  perfect  on  the 
contingency  of  her  surviving  him.  The  contract  made  by 
Freeman  was  ratified  by  the  President.  After  this  was  done 
he  transfered  Ihe  contract,  but  Mrs.  Freeman  did  not  release 
her  dower.  The  land  is  therefore  still  charged  with  the  bur- 
then of  her  dower. 

2.  Tlie  bond  of  the  defendant  stipulates  for  a  good  and  law- 
ful title,  and  the  question  is,  can  a  purchaser,  who  contracts 
for  a  good  title,  and  who  relied  on  the  representations  of  the 
vendor,  that  he  could  make  such,  be  compelled  to  receive  a 
title  which  is  charged  with  an  inchoate  right  of  dower  in  fa- 
vor of  the  wife  of  a  remote  vendor?  To  justify  a  court  of 
equity  in  compelling  a  purchaser  to  receive  a  title,  when  h(* 
contracts  for  a  good  one,  relying  on  the  ability  of  his  vendor 
39 
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to  make  such,  the  title  of  the  vendor  should  be  unquestionably 
good,  and  it  i.s  said,  "  like  Caesar's  wife,  ought  even  to  be  free 
from  suspicon." — 1  Sugden  on  Vendors,  340.  A  court  of 
equity  will  never  compel  a  purchaser  to  take  a  title,  unless 
it  could  say,  you  can  never  be  ousted,  holding  the  title  the 
vendor  proposes  to  give  you.  If,  however  the  title  proposed 
is  liable  to  be  defeated  in  the  whole  or  part,  upon  the  contin- 
gency of  the  survivorship  of  a  wife  of  a  remote  vendor,  or  on 
any  other  contingency  within  the  range  of  probability,  the 
court  should  not  decree  a  specific  performance.  In  the  case 
of  Porter  v.  Noyes,  2  Greenl.  Rep.  22,  the  coutracf  was  that 
the  vendor  should  make  a  warranty  title,  free  and  clear  of  all 
incumbrances,  but  at  the  time  the  deed  was  tendered,  it  appear- 
ed that  one  C.  had  an  inchoate  right  of  dower  in  the  premises: 
The  court  considered  this  as  an  existing  incumbrance  that 
justified  the  vendee  in  refusing  to  perform  the  contract  on  his 
part.  To  the  same  effect  is  the  case  of  Clajke  v.  Redman,  1 
Blackf.  379. — See  also  Judson  v.  Wass,  11  Johns.  525. 

3.  The  defendant  has  failed  to  show  such  a  title  as  a  court 
of  equity  will  compel  the  complainant  to  accept,  ou  account 
of  the  dower  right  of  Mrs.  Freeman,  and  of  course  the  com- 
plainant may  abandon  the  contract  at  any  time  previous  to  the 
removal  of  that  objection  to  the  defendant's  title;  but  as  yet, 
the  contract  is  not  rescinded,,  nor  tl>e  possession  abandoned. 
The  complainant,  however,  offers  by  hi«  bill  to  rescind  the 
contract,  and  claims  to  hold  on  to  the  land  as  an  indemnity 
for  the  portion  of  the  purchase  money  he  has  paid,  and  the 
improvements  made  upon  it.  The  question  therefore  arises 
whether  the  complainant  has  made  out  such  a  case  as  requires 
a  court  of  equity  actively  to  interfere  in  his  behalf,  and  to  re- 
scind the  contract  for  him,  whilst  he  holds  on  to  all  the  bene- 
fits confered  by  the  contract,  to  wit,.the  possession  and  use  of 
the  land.  There  is  a  marked  distinction  between  rescinding 
a  contract,  and  refusing  to  enforce  one^and  it  is  well  settled) 
,tbat  a  court  of  equity  may  refuse  to  rescind  a  contract^  when 
it  would  not  specifically  enforce  it.  Beck  v.  Simmons  and 
Kornegay,  7  Ala.  71;  Seymore  v.  Delancy,  3  Cowen,  530; 
Jackson  v.  Ash  ton,  11  Peters,  248.  I  have  not  been  able  to 
find  a  case  where  a  court  of  equity  has  rescinded  a  contract 
of  a  sale  of  land,  at  the  instance  of  the  purchaser,  while  he 
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holds  on  to  the  possession,  unless  the  contract  has  been  tainted' 
with  fraud,  or  unless  injury  wowld  result  to  the  purchaser 
from  giving  up  the  possession.  In  the  case  of  Young  v.  Har- 
ris, 2  Ala.  108,  th!s  court  decreed  the  rescission;  of  a  contract 
at  the  suit  of  the  vendee,  who  bad  taken  and  retained  the  pos- 
session, and  also  charged  the  land  with  tte  portion  of  the  pur- 
chase money, that  had  been  paid,  but  the  complainant  made- 
out  a  clear  case  oi fraud.  The  authorities  all  agree,  that  if  a 
purchaser  has  been  induced  by  fraudulent  means  to  enter  into 
a  contract,  and  expends  money,  or  pays  it  as  purchase  money,, 
he  may  apply  to  a  court  of  equity  for  a  rescission  and  relief,- 
without  yielding  up  the  poBscssion. — Edwards  v.  McLeary,- 
1  Cooper's  Sel.  Cases,  308  }  2  Swanston,  303.  But  in  the 
case  of  Duncan  v.  Jeter,  5  Ala.  604,  it  was  said  in  reference 
to  the  abandonment  of  possession,  that  circumstances  may 
exist  which  will  authorise  a  sendee  to  retain  it  whilst  he  seek#- 
a  rescission  of  the  contract,  as  where  the  vend#awas  insolventy 
and  was  unable,  or  unwilling  to  make  title;  in  such,  a  case 
the  possessiofl  may  be  retained  as  the  only  means  of  reim- 
bursement; and  in  the  case  of  Long,  et  al.  v.  Brown,  4  Ala.. 
6:22,  this  court  held,  that  equity  ought  not  to  interfere  between 
the  parties  although  the  contract  be  executory,  where  no 
fraud  has  been  practiced,  but  will  leave  them  to  seek  the  re- 
dress the  law  will  afEord,  unless  there  be  some  special  ground 
for  the  interposition  of  the  court  of  equity.  Governed  by 
these  aulliorities,  as  the  complainant  yet  retains  the  possession 
of  the  land,  and  derives  all  the  benefits  contemplated  by  the 
contract,  he  must  show  some  other  reason  for  the  interference 
of  the  court  in  his  behalf,  than  the  mere  dry  legal  right  he  has 
by  the  terms  of  the  contract,  to  abandon  it  on;  his  part.  In 
addition  to  showing  that  the  contract  could  not  be  specifically 
enforced,  he  must  either  show  fraud,  or  that  injury  would  re- 
sult to  him  from  the  insolvency  of  the  vendor.  If  neither  of 
these  circumstances  be  shown,,  we  must  leave  hirn  to  exercise 
his  legal  rights  as  he  may  see  fit.  The  bill,  answer  and  proofs, 
in  our  opiiiion,  entirely  fail  to  show  either  fraud  or  insolvency 
on  the  part  of  the  vendor,  and  we  therefore  must  decline  to 
interfere  for  the  purpose  of  rescinding  the  contract. 

It  is,  however,  contended,  that  as  the  vendor  resides  in  Geor- 
gia, that  this  is  a  suliicieut  reason  to  justify  the  court  in  re- 
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scinding  the  contract.  In  this  we  cannot  agree  with  the  de- 
fendant's counsel.  The  vendor  resided  in  Georgia  at  the  time  of 
the  purchase,  and  this  was  known  to  the  complainant — he  still 
resides  there,  and  is  shown  to  be  solvent;*  he  has  not  been 
guilty  of  any  fraud,  and  the  only  defect'  in  his  title,  is  an  in- 
choate right  to  dower  in  the  wife  of  a  remote  vendor,  whose 
husband  is  still  living.  Under  such  circumstances,  a  court  of 
equity  should  not  be  active  in  rescinding  the  contract,  but 
should  leave  the  complainant  to  the  exercise  of  his  legal  rights. 
We  have  not  noticed  the  question  of  dower  in  the  wives  of 
the  other  vendors,  through  whom  the  defendant  claims  title, 
because  two  of  them  have  released  their  right  of  dower,  if  any 
they  ever  had,  and  we  think  Mrs.  Chappell  is  barred  of  her 
right  by  the  provisions  of  her  husband's  will,  as  it  is  shown 
that  she  has  not  dissented  from  it,  but  has  received  the  lands 
»nd  other  properly  devised  to  her.  It  is  true,  that  it  is  fre- 
quently a  difficult  question  to  determine  when  a  widow  shall 
be  put  to  her  election  between  her  right  of  dower  and  the 
provision  made  for  her  by  the  will  of  her  husband,  but  I  think 
.she  would  be  when  her  claim  to  dower  would  disturb 
the  devise,  or  be  inconsistent  with  her  own  title  as  devisee, 
as  well  as  the  title  of  other  devisees.  For  instance,  if  the  land 
be  devised  to  be  equally  divided  between  the  wife  and  child- 
ren, she  cannot  hold  her  share  as  devisee  and  also  from  the  same 
land  claim  dower,  but  she  is  put  to  her  election,  either  to  take 
as  doweress  or  as  devisee.  This  is  the  character  of  the  will 
of  Chappell,  and  although  it  is  not  expressed  in  totidem  verbis, 
that  the  provision  for  his  wife  was  intended  in  lieu  of  dower, 
yet  he  could  not  have  intended  that  she  should  claim  her 
dower  out  of  the  lands  he  devised  and  also  claim  her  portion 
as  devisee. 

This  concludes  our  examination  of  all  the  questions  pre- 
sented by  the  briefs  and  argument  of  counsel,  and  the  result 
of  our  opinion  is,  that  the  chancellor  erred  in  decreeing  a  re- 
scission ol  the  contract.  He  should  have  declined  to  interfere. 
We  must  therefore  reverse  his  decree,  and  render  a  decree 
dismissing  the  bill. 


Chiltox,  J.,  not  sitting. 
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GREENE  vs.  TIMS,  use,  &c. 

1.  The  sureties  in  a  bond  for  the  forthcoming  of  a  slave  seized  by  virtue 
of  an  attachment,  and  which  slave  is  afterwards  levied  upon  under  an 
execution  issued  on  the  jud><ment  rendered  in  the  same  suit,  and 
claimed  by  a  third  person,  are  competent  witnesses  lor  the  plaintiff  in 
the  trial  of  the  right  of  property. 

2.  The  promijie  of  a  plaintiff  in  attachment  to  waive  his  lien  on  the  pro- 
])erty  attached  in  favor  of  certain  persons  cannot,  on  the  trial  of  the 
right  to  the  property,  be  taken  advantage  of  by  one  who  has  no  con- 
nection with  the  parties  to  the  arrangement,  and  whose  interest  cannot 
have  been  prejudiced  tliereby. 

3.  The  sheriff  levied  an  attachment  on  a  slave,  and,  taking  merely  a  de- 
livery bond  for  its  forthcoming  to  answer  and  satisfy  the  judgment,  re- 
stored the  slave  to  the  possession  of  the  defendant,  and  made  return  on 
the  writ,  that  a  claim  had  been  interposed  and  bond  executed  for  the  trial 
of  the  right  of  property  :  The  plaintiff  in  attachment  thereupon  pro- 
ceeded to  prosecute  the  claim  suit,  which,  before  its  final  disposition, 
was  continued  six  times  by  general  order  of  tlie  court  and  five  times 
by  consent  of  the  panies :  During  its  pendency,  the  plaintiff  aided  the 
claimant  in  procuring  security  on  a  claim  bond,  given  by  him  forothei 
slaves  levied  upon  under  an  execution  in  favor  of  another  creditor  of 
the  defendant  in  attachment,  and  induced  certain  persons  to  become 
his  sureties  by  promising  to  release  his  lien  on  the  .slave  attached  : — 
Held — 1st.  That,  however  strongly  the  facts  may  tend  to  show  an  in- 
tent to  hinder  or  delay  other  execution  creditors  of  the  defendant  in 
attachraanf,  it  cannot  be  assumed  as  a  conclusion  of  law  that  the  lien 
of  the  attachment  was  lost.  2d.  That  if  such  conclusion  could  be/'in- 
dulged,  an  after  claimant  of  the  slave,  who  neither  shows  himself  to 
have  been  an  execution  creditor,  nor  to  have  derived  title  under  one, 
cannot  be  benefitted  thereby. 

4.  Every  legal  intendment  is  made  in  favor  of  the  affirmance  of  judg- 
uientg,  and  where  a  charge  of  the  court  as  applicable  to  the  facts  of 
the  case  may  or  may  not  be  correct,  it  is  incumbent  on  the  party  con.- 
plaining  to  set  out  in  the  record  bo  much  of  the  evidence  as  is  neces- 
sary to  show  its  error. 

5.  The  expression  of  an  opinion  by  the  court,  during  the  progress  of  a 
cause,  which  does  not  appear  to  have  been  given  os  a  charge  to  the  ju- 
ry, or  intended  for  their  hearing,  although  erroneous,  cannot  constitute 
a  ground  of  reverEai. 

Error  to  the  Circuit  Court  of  Marengo.     Tried  before  the 
Hoiu  Samuel  Chapman. 
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This  was  a  trial  of  the  right  of  property  ia  a  slave  by  the 
name  of  Captain,  levied  on  under  an  execution  in  favor  of  the 
defendant  in  error  for  the  use  of  Goodwin  &  Wahhall  against 
Thomas  Batte,  sr,,  and  claimed  by  the  plaintiff  in  error.  The 
following  fac*s  are  to  be  gleaned  from  the  record;  On  the  2d 
February  1841,  the  defendant  in  error  sued  out  an  attachment 
against  Thomas  Batte,  sr.,  which  was  levied  on  the  slave  in 
controversy,  and  a  forthcoming  bond  executed  by  Thomas 
Batte,  jr.,  with  James  Sheppard  and  William  P.  Lancaster  as 
securities,  whereupon  the  sheriff  restored  the  slave  to  the  de- 
fendant in  the  attachment  At  the  time  of  the  levy,  Thomas 
Batte  jr.  made  affidavit  that  the  slave  was  his  property,  but  he 
does  not  appear  to  have  executed  a  claim-bond — the  only 
bond  given  by  him  being  the  forthcoming  bond  above  men- 
tioned, and  upon  the  execution  of  which  the  sheriff  endorsed 
the  attachment  with  his  levy  and  the  interposition  of  a  claim 
by  Thomas  Batte  jr.  The  claim  suit  between  the  defendant 
in  error  and  Thomas  Batte  jr.  was  regularly  continued  till  the 
fall  term  1846,  when  a  trial  of  the  right  of  property  was  had, 
and  the  slave  found  subject  to  the  attachment.  During  the 
pendency  of  this  suit,  judgment  was  rendered  on  the  attach- 
ment against  Thomas  Batte  sr.,  and  an  execution,  issued  on 
this  judgment,  was  levied  on  the  said  slave  Captain  on  the 
same  day  and  immediately  after  his  condemnation,  whereupon 
a  claim  was  interposed  to  him  by  the  plaintiff  in  error.  On 
the  trial  of  this  claim,  the  plaintiff  in  execution  introduced  the 
said  Sheppard  and  Lancaster  as  witnesses.  The  claimant  ob- 
jected to  their  competency,  on  the  ground  of  their  liability  on 
the  forthcoming  bond,  but  the  court  overruled  the  objection 
and  permitted  them  to  testify.  Pending  the  trial,  the  claim- 
ant's counsel  insisted  that  the  lien  of  the  plaintiff  in  execution 
was  lost  in  consequence  of  no  claim-bond  having  been  given 
by  Thomas  Batte  jr.,  the  return  of  the  property  to  the  possess- 
ion of  Thomas  Batte,  sr.,  and  the  continuance  of  the  claim  of 
Thomas  Batte  jr.  from  1841  to  1846,  without  execution  being 
issued  on  the  judgment ;  but  the  court  ruled  that  the  lien  was 
not  lost,  and  that  the  judgment  of  condemnation  was  conclu- 
sive against  all  persons  who  claimed  under  Thomas  Batte  sr. 
or  by  purchase  by  virtue  of  any  execution  against  him.  The 
dajjj^iant  proved  by  Lancaster  and  one  Burwell,  that  Goodwin, 
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one  of  the  beneficial  plaintiffs  in  this  case,  induced  ihem  to 
sign  a  claim-bond  for  other  slaves,  which  had  been  levied  on 
under  an  execution  in  favor  of  one  Fareinholdt  against  Tho- 
mas Batte  sr.,  and  were  claimed  by  Thomas  Batte  jr.,  and  told 
them  that  if  they  would  do  so,  he  would  release  his  claim  on 
the  slave  Captain. 

The  court  charged  the  jury  that  if  they  believed  from  the 
evidence  that  the  boy  Captain  was  the  same  boy  that  had  been 
attached  and  condemned  in  the  trial  in  which  Thomas  Batte 
jr,  was  claimant,  then  they  should  find  for  the  plaintiff  in  exe- 
cution. 

To  the  rulings  of  the  court,  and  to  the  charge  given,  the 
claimant  excepted,  and  now  assigns  them  as  error. 

Brooks  &  Bvrd,  for  plaintiff  in  error : 

1.  Sheppard  and  Lancaster  were  clearly  incompetent;  they 
were  directly  interested  in  the  suit ;  they  were  sureties  in  a 
bond  given  by  them  and  young  Batte,  conditioned  to  return 
said  slave  to  answer  the  judgment  which  might  be  recovered 
in  the  attachment  suit.  If  said  slave  was  condemned  in  this 
suit,  he  would  be  subjected  to  the  payment  of  said  judgment, 
the  conditions  of  the  boiid  would  thereby  be  fulfilled,  and  the 
obligors  exonerated.  Whether  the  bond  was  a  replevy  bond 
or  bond  for  the  trial  of  the  right  of  property,  they  vi'ere  the 
sureties  therein,  and  if  there  was  no  forfeiture,  they  by  their 
testimony  were  prevenlingthe  said  bonds  from  being  forfeited. 
The  replevy  bond  bears  the  same  date  of  the  sheriff's  return. 

2.  The  lien  of  the  attachment  was  waived,  as  is  shown  by 
the  testimony  of  Lancaster  and  BurwelL 

3.  Upon  the  levy  of  the  attachment  a  bond  was  given,  not 
by  the  defendant  in  the  attachment,  but  by  Thomas  Batte  jr., 
a  stranger  to  it ;  and  upon  the  execution  thereof,  the  slave  was 
returned  to  the  possession  of  the  defendant.  This  bond  was 
unauthorised  by  the  statute,  and  could  not  operate  to  continue 
the  lien.  Clay's  Dig.  61,  §  33 ;  Rives  &  Owen  v.  Willborn, 
6  Ala.  45. 

4.  Judgment  in  the  attachment  suit  was  rendered  in  1843, 
and  nothing  intervened  to  prevent  the  plaintiff  from  selling  the 
slave  under  execution,  and  yet  three  years  elapsed  without 
any  proceeding.  The  lien  was  thereby  lost.  Patton  v.  Hay- 
ter,  Johnson  &  Co.,  15  Ala.  18. 
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5.  The  charge  of  the  court  was  erroneous.  By  it  the  jury 
were  directed  to  find  in  favor  of  the  plaintiff  in  execution,  if 
they  should  believe  that  the  boy  Captain  was  the  same  boy 
that  had  been  attached  and  condemned  in  the  trial  of  the  right 
of  property  between  the  said  plaintiff  and  the  younger  Batte. 
No  other  question  was  submitted  to  their  determination.  The 
boy  might  have  been  the  same,  and  yet  not  liable  to  the  execu- 
tion. The  court  refused  to  allow  the  jury  to  decide  the  various 
questions  growing  out  of  the  facts  of  the  case. 

Vary,  for  defendant. 

CHILTON,  J. — 1.  We  cannot  conceive  what  interest  the 
witnesses,  Lancaster  and  Sheppard,  had  in  this  controversy. 
They  had,  it  is  true,  entered  into  an  informal  delivery  bond 
payable  to  the  sheriff,  conditioned  to  have  the  slave  forthcom- 
ing to  answer  and  satisfy  the  judgment  of  the  plaintiff  in  at- 
tachment ;  but  allowing  that  the  bond  was  good  as  a  common 
law  obligation,  it  is  very  certain  that  the  condition  was  fully 
complied  with,  when  the  property  was  forthcoming  to  to  be 
levied  upon  by  the  execution,  issued  on  the  judgment.  The 
execution  has  been  levied,  and  the  sureties  put  in  no  default, 
so  that  they  must  be  considered  as  completely  discharged  from 
all  liability  under  it,  if  any  ever  attached.  They  were  there- 
fore clearly  competent  witnesses,  and  this  assignment  of  error 
cannot  prevail. 

2.  As  to  the  supposed  waiver  of  the  lien  upon  the  slave  in 
controversy,  as  shown  by  the  proof  of  Lancaster  and  Burwell, 
we  think  the  court  very  correctly  instructed  the  jury  that  the 
claimant  could  not  avail  himself  of  it.  He  was  a  stranger  to 
the  agreement — was  not  induced  to  act  upon  it  so  as  inju- 
riously to  affect  his  interest,  and  as  he  was  in  no  way 
connected  with  it,  or  affected  by  it,  he  should  not  take 
advantage  of  it.  It  was  an  arrangement  between  Burwell 
and  Lancaster  and  Goodwin  to  induce  the  two  former  to  go 
on  a  claim-bond  for  the  younger  Batte,  and  if  they  do  not  in- 
sist upon  the  agreement,  it  is  clear  that  Greene,  the  claimant, 
cannot. 

3.  But  it  is  said  that  the  plaintiff  in  the  attachment  lost  his 
lien  by  ihe  manner  in  which  he  has  prodceuted  his  claim  upon 
the  property :  1st — Because  he  proceeded  when  no  claim»bond 
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was  given ;  2d — That  the  slave  was  permitted  to  go  back  in- 
to the  possession  of  the  defendant  in  the  attachment ;  3d — 
That  the  case  was  retained  many  years  on  the  docket,  having 
been  continued  six  times  by  the  general  order  of  court,  and 
five  times  by  the  consent  of  ilte  parties ;  4th — That  Goodwin 
was  aiding  in  the  meantime  the  younger  Batte,  who  was  then 
claiming  this  slave  as  exempt  from  the  attachment,  in  obtain- 
ing security  upon  a  claim-bond,  so  as  to  prevent  other  credi- 
tors of  the  elder  Batte  from  selling  his  slaves,  and  promising 
even  to  release  his  lien  on  the  slave  so  as  to  procure  sureties 
for  him.  It  cannot  be  assumed  as  a  conclusion  of  law  from 
any  or  all  of  these  facts,  that  the  lien  was  lost.  They  would, 
however,  have  been  proper  for  the  consideration  of  the  jury, 
ia  determining  the  question  (had  the  claimant  shown  his  right 
to  raise  it,  of  which  we  wiii  hereafter  speak,)  whether  the 
plaintiff  in  the  attachment  was  prosecuting  his  claim  to  a  con- 
demnation oi  the  slave  to  the  satisfaction  of  his  demand  ia 
g-ood  faith,  or,  on  the  other  hand,  whether  the  levy  and  subse- 
quent proceedings  were  not  designed  as  a  mere  blind  to  keep 
off  other  creditors  from  proceeding  against  the  property ;  for 
as  fraud  vitiates  the  most  solemn  judgments  of  courts  of  jus- 
tice, it  is  very  clear  that  if  such  litigation  was  conceived  and 
carried  on  for  the  covinous  purpose  last  above  refered  to,  the 
proceedings  under  the  attachment  and  judgment  of  condem- 
nation could  not  be  successfully  urged  against  a  bona  fide  cre- 
ditor, who,  in  the  meantime,  had  levied  upon  and  sold  the 
slave,  nor  against  a  purchaser  who  could  claim  the  protection 
of  such  judgment  and  sale.  It  was  the  duty  of  the  sheriff  to 
have  taken  a  claim-bond  before  parting  with  the  posses- 
sion of  the  property.  His  return  upon  the  attachment,  on 
which  the  plaintiff  had  the  right  to  rely,  asserti  that  he 
did  take  such  a  bond,  and  the  claim  was  thereupon  pros- 
ecuted, as  we  have  before  stated.  Now  the  plaintiff  in 
the  attachment,  if  there  was  no  fraud  or  collusion  between 
him  and  the  claimant,  should  not  be  stripped  of  his  lien  by  the 
unauthorised  act  of  the  sheriff,  to  which  he  never  consented, 
so  far  as  the  proof  discloses. — 4  Ala.  Rep.  357;  14  ib.  232. — 
In  Patton  v.  Hayter,  Johnson  &  Co.,  15  Ala.  Rep.  18,  the  plain- 
lifi  actively  interfered  and  ordered  the  delay,  and  thus  lost  his 
lien.    But  if  we.coiiccde  that  the  plaintiff  in  the  attachment. 
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■by  reason  of  the  manner  in  which  the  claim  was  interposed 
■and  prosecuted,  and  the  return  of  the  properly  to  the  defend- 
ant in  the  attachment,  lost  the  lien  as  against  other  bona  fide 
creditors  of  the  elder  Batte,  who  had  caused  their  executions 
to  be  levied,  how  is  the  plaintiff  in  error  to  be  benefitted  by 
the  concession?  His  counsel  inform  us  that  he  bought  the 
slave  under  a  sale  made  upon  a  fi.  fa.  issued  on  a  judgment 
against  Batte  sr.  in  favor  of  Fareinholdt,  and  that  the  slave 
was  levied  upon  and  sold  while  in  possession  of  the  Elder 
Batte,  and  pending  the  trial  of  the  right  of  property  between 
Tims,  use,  &c.,  against  Batte  jr.  However  correct  all  this 
may  be,  the  record,  by  which  alone  we  must  be  governed, 
says  nothing  about  the  manner  in  which  Greene  purchased  or 
claimed  title  to  the  slave,  or  of  any  levy  upon  him  by  any  cre- 
ditor, save  the  defendant  in  error.   '  qiW  tlUii  t4 ,  itx 

4.  The  charge  of  the  court  to  the  jury  wa^,  "  that  if  they  be- 
lieved from  the  evidence  that  the  boy  Captain  was  the  same 
^Doy  that  had  been  attached  and  condemned  in  the  trial  in 
which  Thomas  Batte  jr.  was  claimant,  then  they  should  find 
for  the  plaintiff  in  execution."  Now  had  the  claimant  shown 
■that  he  was  a  bona  fide  purchaser  under  a  sale  made  by  exe- 
cution upon  the  judgment  of  another  creditor,  as  his  counsel 
insist,  then  Ave  are  clearly  of  the  opinion  that  this  charge,  which 
in  effect  forestalled  the  inquiries  of  the  jury  as  to  the  bona  fides 
of  the  proceeding,  which  resulted  in  a  condemnation  of  the 
property,  and  consequent  preservation  of  the  lien,  would  have 
been  erroneous.  The  claimant  then  should  have  shown  his 
right  to  have  contested  with  the  defendant  in  error  the  effect 
of  the  judicial  proceedings  upon  which  the  plaintiff  in  execu- 
tion relied,  and  in  respect  to  which  the  court  gave  the  charge 
complained  of.  It  is  manifest,  the  charge  may  or  may  not 
have  been  correct,  as  the  facts  may  have  justified  or  forbade 
it;  and  in  such  case,  it  is  incumbent  on  the  party  who  com- 
plains of  the  charge  to  show  that  as  applicable  to  the  case 
made  by  the  facts,  he  has  been  illegally  and  injuriously  affected 
by  it.  Taking  the  proof,  which  is  set  out  in  the  bill  of  excep- 
iions,  as  being  all  that  was  offered,  and  the  charge  is  certainly 
correct;  for  the  proof  leaves  the  claimant  without  shadow  of 
title,  and  does  not  even  show  that  he  had  possession  of  .the 
slave.     On  the  other  hand^  the  plaintiff  shows  the  levy  of  the 
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attachment  "Uj»on  him  in  the  possession  and  as  the  properly  of 
the  elder  Batte,  his  condemnation  on  the  trial  of  the  right  of 
property  to  satisfy  the  attachment,  and  a  subsequent  levy  of 
the  execution  issued  upon  the  judgment  obtained  on  the  at- 
tachment. The  doctrine  of  legal  intendments  and  presump- 
tions forbids  us  to  presume  that  there  was  other  evidence  which 
would  have  rendered  the  charge  erroneous — the  maxim  being 
omnia  prcesumuntur  rite  et  solemnitcr  esse  acta.  In  Peden  v. 
Moore,  1  S.  &  P.  71,  cited  by  the  plaintiff's  counsel,  the  court 
charged  the  jury,  "that  unless  a  total  failure  of  consideration 
was  proved  they  should  find  for  the  plaintiff,"  thus  asserting 
the  erroneous  legal  proposition  that  thq  defendant  could  not 
avail  himself  of  a  partial  failure  of  consideration.  The  Su- 
preme Court  refused  to  consider'  the  charge  as  abstract,  but 
reversed  the  cause  upon  the  presumption  that  there  was  evi- 
dence as  a  predicate  for  the  charge.  The  same  may  be  said 
of  tlie  decision  io  Rowland  v.  Ladiga,  9  Porter,  488.  In  that 
case  the  Circuit  Court  in  its  charge  embodied  the  facts  upon 
which  it  was  predicated,  and  on  which  the  erroneous  charge 
was  founded.  In  Dukes  v.  Lowrie,  13  Ala.  Rep.  459,  the 
charge  as  an  abstract  proposition  of  law,  was  incorrect,  and 
we  presumed  it  was  not  abstract.  In  the  case  before  us  it  is 
very  different.  Here,  the  charge,  as  we  have  before  stated, 
must  be  refered  to  the  evidence  to  determine  whether  it  is  le- 
gal or  otherwise,  and  thus  considered,  it  is  free  from  objec- 
tion. 

5.  Pending  the  examination  of  the  witnesses,  the  bill  of  ex- 
ceptions recites  that  the  counsel  insisted  the  defendant  in  error 
had  lost  his  lien,  for  the  reasons  above  refered  to,  and  the 
court  ruled  that  the  judgment  of  condemnation  was  conclusive 
as  against  a  purchaser  from  the  elder  Batte,  or  under  execu- 
tion against  him  pending  the  trial,  &c.  This  was  the  mere 
expression  of  an  opinion  by  the  court  in  the  progress  of  the 
cause — was  not  given  as  a  charge  to  the  jury,  nor  does  it  ap- 
pear that  the  opinion  was  Intended  for  their  hearing.  We 
cannot  look  to  it  as  a  ground  for  reversal,  but  must  regard  it 
as  a  mere  expression  of  an  abstract  opinion  in  response  to  the 
suggestion  of  counsel.  Had  the  opinion  thus  expressed  been 
given  in  charge  to  the  jury,  it  would,  for  the  reasons  we  have 
previously  stated,  have  constituted  a  ground  for  reversal. 
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We  are  unable  to  discover  any  error  in  the  record,  and  the 
judgment  of  the  Circuit  Court  muat  be  affirmed. 

DARGAN,  J. — I  dissent  from  the  conclusion  attained  by 
the  court.  The  charge  given  by  the  Circuit  Court,  I  think,  is 
erroneous.  It  reduced  the  inquiry  of  the  jury  to  the  simple 
question  whether  the  boy  Captain  was  the  same  that  had  betni 
attached  and  condemned  in  the  trial  of  the  claim  of  Thomas 
Batle,  jr.  Thus  a  conclusive  effect  was  given  to  those  pro- 
ceedings against  the  claimant,  although  he  was  not  a  party  to 
them,  nor  bound  by  them  in  any  manner,  so  far  as  the  record 
in  this  cause  discloses.  For  this  error,  I  think  the  judgment 
should  be  reversed. 

;i  fHK|«  aCflSO  fid)  b'M 


LEDYARD  &  HITCHCOCK  vs.  JOHNSTON  et  als. 

1.  A  creditor  of  an  estate  must  exhaust  all  his  legal  remedies  against  the 
personal  representative  and  his  sureties,  if  solvent,  before  he  can  re- 
sort to  a  Court  of  Equity  to  subject  the  effects,  which  have  passed  into 
the  hands  of  the  distributees,  to  the  payment  of  his  demand. 

2.  Where  the  creditor  has  failed  to  exhaust  his  legal  remedies  against 
the  personal  representatives  and  his  sureties,  the  circumstance  that 
he  filed  his  claim  with  the  Judge  of  the  Orphans'  Court,  who  promised 
to  give  him  notice  of  any  objection  that  might  be  made  to  it  and  to  de- 
fer the  final  settlement  of  the  estate  until  he  could  have  an  opportunity 
to  establish  it,  but  who  neglected  to  do  either,  cannot  aid  the  jurisdic- 
tion of  equity  to  subject  the  effects  which  have  passed  into  the  hands 
of  the  distributees.  ', ' 

Error  to  the  Chancery  Court  of  Clarke.  Before  the  Hon. 
Jos.  \V.  Lesesne,  Chancellor. 

The  bill,  which  was  filed  by  the  plaintiffs  against  the  de- 
fendants in  error  as  legatees  of  Joseph  Johnston,  alleges  that 
at  the  time  of  the  testator's  death,  he  was  indebted  to  them  in 
the  sum  of  ^195,  and  that  after  his  death  his  executors  con- 
tracted a  debt  with  ihem  for  the  benefit  of  the  estate  to  the 
amount  of  ^229,  both  of  which  demands  were  presented  to 
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the  said  executors  within  eighteen  months  after  grant  of  let- 
ters testamentary,  and  acknowledged  by  them  to  be  just :  that 
one  of  the  executors  died  insolvent  in  1841,  and  the  other  re- 
signed his  trust,  and  an  administrator  de  bonis  non,  cum  testa- 
mnvlo  a«wp.r^,  was  appointed  and  took  possession  of  unadmin- 
istered  effects  of  the  estate  to  the  amount  of  i20,000:  that  the 
claims  of  compUainants  were  presented  to  said  administrator 
also,  and  that  he  promised  to  enquire  into  their  justice,  and 
pay  them  if  he  found  them  to  be  correct :  and  that  the  claims 
were  then  filed,  properly  authenticated,  with  the  Judge  of  the 
Orphans'  Court  of  Clarke  county,  who  promised  complainants' 
counsel,  that  if  upon  final  settlement  of  the  estate  objection 
should  be  made  to  them,  he  would  continue  the  matter  until 
the  complainants  had  notice  of  the  fact  and  were  given  an  op- 
portunity to  establish  them,  but  that  said  estate  had  been  set- 
tled and  distributed  among  the  legatees  by  the  said  Judge, 
leaving  the  claims  of  complainants  unprovided  for  and  still 
unpaid.  The  bill  prays  for  contribution  from  the  legatees  and 
general  relief.  The  chancellor  on  the  final  hearing  dismissed 
the  bill,  and  to  reverse  his  decree,  this  writ  of  error  is  sued 
out. 

Blount,  for  plaintiffs  in  error: 

1.  Has  confidence  been  reposed  and  the  complainants  inis- 
Jed  to  their  prejudice  and  injury?  In  cases  of  this  and  a  like 
nature,  a  court  of  equity  will  interfere. — 1  Story's  Eq.  133, 
note,  208,  211,  212,  254,  and  note.  1st.  The  Judge  of  the 
County  Court  undertook  to  give  "  notice  and  a  term,  if  objec- 
tions ivere  made?'' — although  "  he  was  satisfied  of  the  truth  and 
accuracy  of  the  claim,"  and  that  "it  was  duly  authenticated." 
Objection  having  been  made,  did  he  give  the  term  and  notice  ? 
Conceding  that  it  might  have  been  done  innocently,  are  the 
rights  of  complainants  concluded  by  this  final  settlement?  In 
the  language  of  Judge  Story,  "  it  would  be  to  allow  an  act 
originating  in  innocence  to  operate  ultimately  as  a  fraud,  by 
enabling  the  party  who  receives  the  benefit  of  the  mistake  to 
resist  the  claims  of  justice,  under  the  shelter  of  a  rule  framed 
to  promote  it." — 1  Story's  Eq.  167,  §  202 ;  Chesterfield  v.  Jan- 
sen,  2  Vesey's  Rep.  155,  6;  Isl  proposition  of  Lord  Hard- 
wickc.     2d.  It  seems  a  court  of  equity  will  relieve  in  a  case 
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of  mistake  of  law  merely. — Hunt  v.  Ronsmanier,.  8Wheaton's 
Rep.  174 ;  Fitzgerald  v.  Peck^  4  Lit.  127. 

2.  The  complainants  are  without  relief  at  law.  The  estate 
of  Joseph  Johnston  has  been  settled,  the  administrator  dis- 
charged, and  the  assets  distributed.  There  is  no  legal  repre- 
sentative of  Joseph  Johnston  to  sm at  law.  The  complainants 
having  no  notice  of  final  settlement,  were  without  opportunity 
of  introducing  te^Jtimony,  of  taking  exceptions  on  the  record, 
and  removing  the  same  by  writ  of  error  to  a  higher  court. 
This  they  were  prevented  from  doing  either  by  the  fraud,  ac- 
cident, mistake  or  misrepresentation  of  the  Judge  who  made 
the  final  settlement. 

3.  It  is  immaterial  which  of  these  grounds  may  havebeen  the 
cause  of  injury  to  the  complainants.  The  powers  of  the  court  of 
chancery  are  adequate  to  administer  relief  in  either  or  all.  Chan- 
cery will  hold  the  defendants  liable  as  trustees  for  the  com- 
plainants to  the  amount  of  the  debt  due  them,  the  property  ad- 
mitted to  be  received  by  them  as  legatees  being  the  fund  from 
which  complainants  should  have  been  paid  by  decree  of  the 
Orphans'  Court. — Thompson  v.  Brown,  4  Johns.  Ch.  Rep. 
646  \  Coopwood  v.  Wallace,  12  Ala ;  Smith  v.  Caswell's  repr. 
2  Haywood's  Rep.  285;  Livingston  v,  Livingston,  3  Johns. 
Ch.  Rep.  153;  Riddle  v.  Mandeville,  5  Cranch.  Rep.  322,  329, 
230;  2  Story's  equity  498,  §  1251;  1  Story's  Eq.  110  §  92 
and  note  1. 

Taylor^  for  defendants. 

CpLLIER,  C.  J. — Where  an  admiinistrator  has  wasted 
the  estate  of  his  intestate,  all  legal  remedies  should  be  exhaus- 
ted against  him  and  his  sureties,  if  they  or  either  of  them  are 
solvent,  before  a  creditor  will  be  permitted  to  come  inJo  a  court 
of  equity  to  subject  the  estate  which  had  passed  into  the  hands 
of  the  heirs  and  distributees. — ^Darrington,  et  al  v.  Borland,  3 
Porter's  Rep.  9;;  Pike  v.  Searcy,  et  al.  4  Porter's  Rep.  52. 
These  deci^jions  rest  upon  the  ground  that  the  liability  of  the 
administrator  'm pnmary,  and  the  sureties  who  stipulated  for 
his  faithfulness  are  chargeable  with  his  default;  that  the  lia- 
bihty  of  the  heirs  and  distributees  is  secondary  and  contingent 
merely,  depending  upon  the  reception  of  part  of  the  intestate's- 
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estate  by  them,  and  the  fact  that  the  creditor  has  mot  lost  his 
remedy  against  the  administrator  by  neglect  or  other  cause. 

The  cases  cited  are  perhaps  decisive  of  the  present,  and 
show  that  conceding  to  the  bill  all  verity,  the  complainants  are 
not  entitled  to  the  relief  they  seek.  It  is  alleged  that  the  com- 
plainant's claims  were  duly  presented  to  the  executor  and  ex- 
ecutrix, who  admitted  that  they  were  just  and  promised  pay- 
ment; that  after  their  resignation,  presentment  was  made  to 
the  administrator  de  bonis  non.  If  these  allegations  be  true, 
the  plaintiffs  may  sue  the  administrator,  al  law,  and  it  will  be 
no  answer  to  show  the  administration  had  been  settled  by  the 
Orplians'  Court  and  the  assets  distributed.  It  was  the  duty 
of  the  administrator,  if  the  plaintift's  claims  are  just,  to  have 
paid  them  ;  if  this  had  been  done  previous  to  the  settlement  of 
his  accounts,  he  slwuld  have  charged  himself  with  a  sufficient 
i^um  and  retained  it.  Their  due  presentation  makes  the  ad- 
ministrator liable,,  until  payment  or  the  statute  of  limitations 
bars  a  recovery.  , 

The  estate  not  being  reported  insolvent,  in  fact  its  solvency 
being  distinctly  alleged,  the  law  did  not  require  the  claims  to 
be  filed  in  the  Orphans'  Court  by  the  creditor;  and  the  promise 
of  the  Judge  of  that  court,  to  give  him  notice  and  lime  to  meet 
any  objections  that  might  be  made  to  them,  can  have  no  influ- 
ence upon  the  bill  as  the  case  is  now  presented.  Such  an 
undertaking  was  rather  extra  jitdiclcd,  than  within  the  line  of 
duty,  and  the  failure  to  comply  with  it  cannot  assist  the  juris- 
diction of  equity,  at  least  until  it  is  shown  that  there  is  no 
available  remedy  against  the  administrator  by  suit  at  law. 

Previous  to  the  act  of  1843,  when  an  administrator  propos- 
ed, or  was  required  to  settle  his  accounts,  he  produced  his 
vouchers,  most  usually  accompanied  with  an  account  current, 
to  the  Orphans'  Court,  where  an  account  of  his  administration 
was  stated,  and  notice  given  of  the  time  when  the  same  would 
be  reported  for  allowance,  that  all  persons  interested  might 
appear  and  contest  it. — Legatees  of  Horn  v.  Grayson,  7  Port. 
Rep.  270;  Douthitt'a  adm'r  v.  Douthitt,  1  Ala.  Rep.  594;  Tay- 
lor and  wife  v.  Reese,  4  Ala.  Rep.  121;  Robinson  and  wife,  et 
al.  V.  Steele,  adm'r  5  Ala.  Rep,  473.  But  since  the  passage  of 
the  act  rcfered  to,  it  is  not  necessary  for  the  Judge  of  the  Or- 
phans' Court  to  state  and  audit  the  accl)un's  previous  to  the 
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final  settlement. — Steele  v.  Knox,  10  Ala.  Rep.  608.  It  is, 
however,  the  duty  of  the  administrator  previous  to  settlement, 
to  file  an  account  between  himself  and  the  estate  he  repre- 
eents,  and  at  the  time  appointed  in  the  order  of  publication 
"  for  said  settlement  \p  be  made,  or  so  soon  thereafter  as  the 
same  is  regularly  reached,  the  said  Judge  shall  audit  and  ex- 
amine said  account  and  vouchers,  and  after  hearing  the  ex- 
ceptions and  objections  to  the  same,  (if  any  arc  made,)  and 
the  evidence  adduced,  shall  proceed  to  state  the  same,  and 
render  a  decree  thereon,  which  decree  shall  in  all  respects 
have  the  force  and  effect  of  a  judgment  at  common  law." 
Clay's  Dig.  229,  §  42.  If  the  administrator  takes  no  notice 
of  a  claim  in  his  account,  or  no  voucher  in  respect  to  it  is  filed 
by  him,  it  is  not  for  the  Judge  to  make  an  addition  to  the  ac- 
count, unless  he  shall  adjudge  it  to  be  proper  after  legal  "ex- 
ception and  objection."  But  could  a  creditor  object  to  the  ac- 
count, that  a  claim  of  which  he  bad  given  notice  to  the  ad- 
ministrator was  not  embraced,  or  should  he  not  litigate  it  in 
another  forum  by  a  suit  for  its  recovery  ?  It  is  needless  to 
answer  this  question,  for  we  have  already  seen  that  the  plain- 
tiffs upon  their  own  showing  have  an  adequate  remedy  at 
law  against  the  administrator,  and  this  is  an  answer  to  the  re- 
lief prayed. 

We  will  not  stop  to  consider  the  answers  and  proofs — it  is 
immaterial  what  may  be  our  opinion  upon  these ;  as  the  bill 
is  wanting  in  equity  it  was  rightfully  dismissed,  and  the  de- 
cree is  consequently  affirmed. 


HENLEY  vs.   THE  BRANCH  BANK  AT  MOBILE. 

1.  Misrecitals  in  a  sheriff's  deed  of  the  judgment  or  process,  under 
which  the  sale  was  made,  will  not  authorise  the  rejection  of  the  deed  as 
evidence,  in  an  action  by  the  purchaser  to  recover  possession  of  land* 

2.  Where  no  question  is  raised  in  the  primary  court,  by  plea  or  otherwise, 
as  to  the  right  of  a  corporation  to  hold  land  or  mainta-n  an 
action  for  its  recovery,  the  objection  cannot  be  made  for  the  first  time 
in  this  court. 
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3.  A  tenant  is  estopped  from  setting  up  agait)bt  his  landlord  or  thofi* 
who  claim  under  him  a  title  adverse  to  that  which  he  acknowledged 
by  his  tenancy.  If  he  relies,  on  a  title  acquired  after  the  term  of  his 
landlord  expired,  he  should  show  or  propose  to  show  it  in  connection 
with  his  evidence  of  title. 

4.  A  verdict  in  an  action  of  trespass  to  try  title,  which  describes  the  pre- 
mises as  "lot  number  twenty-eight  in  the  plat  of  the  town  of  Pickens- 
ville  in  Pickens  county,"  is  sufficiently  certain  to  support  a  judgment. 

Error  to  the  Circuit  Court  of  Pickens.     Tried  before  tlie 
Hon.  Samuel  Chapman. 

Trespass  to  try  title  by  defendant  against  plaintiff  in  error 
to  a  lot  of  land,  described  in  the  declaration  as  the  lot  in  the 
town  of  Pickensville,  Pickens  county,  known  in  the  plat  of 
said  town  as  number  twenty-eight.  In  support  of  its  title  the 
plaintiff  below  introduced  in  evidence  two  judgments  in  its 
own  favor,  founded  on  the  same  cause  of  action — one  against 
Robert  Purvi.s  for  $2567  97;  the  other  against  Warren  An- 
drews for  $2480  36  ;  also  a  writ  o^ fieri  facias  issued  on  each 
of  these  judgments,  endorsed  as  levied  on  the  premises  in 
question,  and  a  venditioni  exponas  on  each,  commanding  that 
said  premises  be  exposed  to  sale,  &c.  The  plaintiff  then  of- 
fered to  read  to  the  jury  the  deed  executed  to  it  by  the  sheriff, 
which  deed  conveys  said  lot,  but  describes  the  writs,  under 
which  the  sale  was  made,  as  two  writs  of  venditioni  exponas 
by  which  the  sheriff  is  commanded  to  make  of  the  goods  Sec. 
"  the  sum  of  $4045  33."  To  the  introduction  of  this  deed  the 
defendant  objected,  but  the  court  overruled  his  objection  and 
the  deed  was  read  to  the  jury.  The  plaintiff  proved  that  on 
the  day  the  fi.fas.  were  levied,  the  defendant  admitted  that  he 
rented  the  premises  from  Purvis  &  Andrews,  and  that  he  then 
held  possession  as  their  tenant ;  and  further  proved,  that  within 
three  or  four  days  after  the  plaintiff's  purchase  at  the  sheriff's 
sale,  its  attorney  continued  the  defendant  in  possession  at  a 
stipulated  rent,  and  that  subsequently,  the  defendant,  alleging 
that  he  had  acquired  a  title  in  his  own  right,  refused  to  pay 
the  rent,  whereupon  this  suit  was  instituted.  The  defendant 
then  offered  to  show  a  regular  chain  of  title  in  himself,  deriv- 
ed, since  the  purchase  of  the  plaintiff  and  before  the  conv 
tnencement  of  this  suit,  not  from  Purvis  &  Andrews  or  either 
of  them,  but  through  another  and  different  source,  but  the 
40 
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plaintiff  objected  to  the  evidence  and  the  court  sustained  the 
objection.  The  court  charged  the  jury  that  il  they  believed 
that  the  defendant  was  the  tenant  of  the  said  Purvis  &  An- 
drews, he  could  not,  when  sued  for  the  possession  of  the  pre- 
mises by  the  purchaser  at  the  sheriff's  sale,  set  up  a  title  ad- 
verse to  that  of  the  said  Purvis  &  Andrews,  the  defendants  in 
the  executions,  and  not  derived  through  or  from  them,  although 
obtained  before  the  institution  of  this  suit.  The  verdict  of  the 
jury  described  the  premises  in  accordance  with  the  descrip- 
tion given  in  the  declaration. 

To  the  several  rulings  of  the  court  and  to  (he  charge  given 
the  defendant  excepted,  and  now  assigns  them  and  the  judg- 
ment as  error. 

P.  &  J.  L.  Martin,  for  plaintiff: 

1.  The  defendant  in  error  has  no  legal  existence  as  a  body 
corporate,  having  been  destroyed  by  a  public  act  of  the  Legis- 
lature, of  which  this  court  will  take  notice,  and  hence  has  no 
legal  capacity  to  hold  lands,  or  to  sue  for  the  same.  See 
Clay's  Digest,  120,  §'s  1  &  2. 

2.  The  evidence  of  title  presented  by  the  defendant  in  error 
was  not  sufficient  to  warrant  a  recovery  of  the  premises  in 
question,  the  sheriff's  deed  being  entirely  unsupported  by 
the  judgments  and  process  thereon,  produced  in  evidence. 
In  this  ground,  the  discrepancies  between  the  levy  or  return 
and  the  deed,  the  description  of  the  premises  sold,  and  that 
cor^veyed,  the  process  under  which  the  same  was  sold,  &c. 
are  included.  See  6  Ala.  Rep.  221 ;  2  ib.  682;  4  ib.  321  and 
402. 

3.  The  improper  rejection  of  the  testimony  of  the  plaintiff 
in  error.  The  testimony  was  legal,  and  ought  to  have  been 
received  ;  its  weight  could  have  been  controlled  by  the  charge 
of  the  court ;  as  however  it  was  rejectee^,  the  plaintiff  in  error 
is  entitled  to  the  benefit  of  any  chain  of  title  that  might  have 
existed,  not  being  permitted  to  show  the  character  of  that  of- 
fered, or  its  quality. 

4.  The  charge  given  by  the  court  below  was  erroneous 
upon  the  testimony  before  the  jury.  It,  in  effect,  placed  the 
whole  cau-e  upon  improper  or  false  grounds,  in  this,  that  if 
the  plaintiff  in  error  was  the  tenant  of  the  defenJant&  in  exe- 
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cation,  although  their  interest  may  have  ceased,  still  the  plain- 
tiff in  error  could  not  set  up  a  title  from  one  who  had  the  re- 
mainder in  the  premises,  after  the  expiration  of  the  term  of 
said  Purvis  &  Andrews,  his  supposed  landlords. — Carlton  v* 
Randolph,  8  Ala.  Rep.  606 ;  1  Marshall  99;  2  B.  Monroe,  234;. 
6  Wend.  666 ;  5  ib.  44 ;  21  Wend.  121 ;  6  Ala,  Rep.  230. 

5.  The  lands  are  not  sufficiently  described  by  the  verdict  to 
authorise  the  judgment. — Sturdevant  v.  Heirs  of  Merrell,  8 
Porter,  317;  Bennett  v.  Morris,  9  Porter,  171;  Jenkins  v.  Noel^ 

3  Stewart,  60 ;  Driver  v.  Spence,  1  Ala.  Rep.  540. 

Ormond,  contra.  * 

1.  The  defendant  cannot  set  up  a  title  adverse  to  his  land- 
lord.—Randolph  V.  Carlton,  8  Ala.  606;  Doe  v.  E.slava,  6  ib.  230, 

2.  The  sheritf's  deed  cannot  be  attacked  in  this  collateral 
way.  If  any  irregularity  has  supervened,  objection  can  only 
be  taken  by  the  defendant  in  execution. — Fonrnier  v.  Curry^ 

4  Ala.  321 ;  Ware  v.  Bradford,  2  ib.  676;  Love  &  Williams 
V.  Powell,  5  ib.  58;  Allen  v.  Best,  6  ib.  234. 

3.  As  to  the  right  of  the  Bank  to  sue,  that  question  should 
have  been  made  in  the  court  below,  by  plea  in  bar  or  abate- 
ment, and  cannot  be  raised  here  for  the  first  time. 

4.  As  to  the  right  of  the  Bank  as  purchaser  of  the  title  of 
Purvis  &  Andrews  to  the  rent^  see  Coker  and  Pearsall,  6  Ala.^ 
542.  And  in  addition,  it  is  proved  by  the  record,  that  the 
plaintiff  in  error  rer^ted  from  the  defendant  in  error  after  his- 
purchase, 

CHILTON,  J. — This  was  an  action  of  trespass  to  try  title, 
kc.  to  a  store  house  and  lot  in  Pickensville,  bought  by  the  de- 
fendant against  the  plaintiff  in  error.  There  was  a  verdict 
and  judgment  for  the  plaintiff  below,  for  the  recovery  of  the 
lot  and  two  hundred  dollars  damages  for  the  detention. 

Upon  the  trial  the  defendant  objected  to  the  introduction  by 
the  Bank  of  evidence  to  ihe  jury  of  a  deed,  executed  by  the 
sheriff  of  Pickens  county,  for  the  premises  in>  question.  This 
deed  is  made  to  the  Bank,  and  recites  that  the  sale  was  made 
in  virtue  of  two  writs  of  veiidUioni  exponas  at  the  suit  of  the 
Bank  against  Andrews  &  Purvi^:,  by  which  said  sherift"  was 
eoramanded  of  the  goods,  &;c.  of  tlie  said  Andrews  &  Purvis^ 
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to  make  the  sura  of  $4045  33,  recovered  in  the  Circuit  Court 
of  Mobile  county  by  said  Bank,  &c. 

1.  The  record  does  not  disclose  that  the  objections  now 
urged  were  made  in  the  court  below  to  the  introduction  of 
the  deed :  But  if  they  had  been  formally  taken,  and  the  points 
now  raised  in  respect  to  the  variance  between  the  judgments 
and  the  executions  and  the  recitals  in  the  deed  from  the  sherifl, 
ruled  by  the  primary  court  again.st  the  plaintiff  in  error,  still 
we  think  there  is  no  error  in  admitting  the  deed.  It  would 
result  in  most  inconvenient  and  mischievous  consequences,  if 
the  deed  from  the  sheriff  to  a  purchaser  under  execution  could 
be  collaterally  attacked,  and  if  the  purchase  could  be  rendered 
inoperative  by  mere  misrecitals  of  the  process,  when  it  is  man- 
ifest the  court,  by  virtue  of  whose  process  the  sale  was  made, 
could  amend  and  set  the  matter  right,  and  thus  render  ineffec- 
tual a  direct  application  to  vacate  the  sale.  This  would  in  ef- 
fect, enable  the  party  to  do  collaterally  what  he  could  not  do 
directly.  In  Ware  v.  Bradford,  2  Ala.  Rep.  676,  it  was  held, 
that  a  sheriff's  deed  could  not  be  collaterally  impeached  for 
any  irregularities  in  his  proceedings,  or  in  the  process  under 
which  he  sells,  that  all  that  is  essential  in  such  case  is  a  judg- 
ment, execution  thereon,  levy,  and  the  sheriff's  deed.  So  in 
Love  &  Williams  v.  Powell,  5  Ala.  Rep,  58-59,  it  was  held, 
that  the  sheriff's  deed  could  only  be  impeached  collaterally  by 
shoAving  fraud  in  its  execution,  if  the  process  under  which 
the  land  was  sold  was  supported  by  an  existing,  operative 
and  unsatisfied  judgment.  See  also  Allen  v.  Best,  6  Ala.  Rep. 
234;  6  Porter,  444.  The  process  under  which  the  sheriff  in 
this  case  sold  the  land,  gave  him  full  power  to  make  the  sale, 
and  we  think  the  misrecital  in  his  deed  of  the  power  under 
Avhich  he  sold,  when  by  reference  to  the  levy  it  can  be  suffi- 
ciently identified,  should  not  avoid  his  conveyance  any  more 
than  the  misrecital  of  the  power  of  attorney  in  a  deed  made 
by  an  agent.  If  the  subject  matler  is  well  ascertained,  and  the 
existence  of  the' power  is  shown  which  authorises  the  sale  and 
conveyance  by  him,  a  mi-sdescription  of  the  amount  of  the, 
judgment  will  not  vitiate  the  deed,  if  it  be  thown  the  sale  was 
made  by  the  sheriff  under  process  issued  upon  such  judgment; 
otherwise,  a  bona  fide^p^n-chvLser  would  be  responsible  for  all 
the  errors  of  the  oiBder^»yf  the  court,  resuliing  in  the  want  of 
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Strict  conformity  between  the  judgments  and  the  executions, 
and  the  process  and  recitals  in  the  sheriff's  deed,  and  thus  it 
would  frequently  happen  his  title  would  be  defeated  by  the 
clerical  misprisions  of  the  officers  of  the  court — see  as  to  such 
variances.  Driver  v.  Spence,  1  Ala.  Rep.  540.  The  sheriff's 
deed  was  clearly  relevant  testimony  and  should  not  have  been 
rejected.  The  description  of  the  land  in  the  levy  is  sufficient: 
more  laxity  of  description  is  allowed  in  such  case  than  in  pri- 
vate conveyances. — 10  Watts  Rep.  100.  See  also  Driver  v. 
Spence,  sufn'a;  1  Watts  &  Serg.  533. 

2.  But  it  is  insisted  the  Bank  has  no  legal  existence  as  a 
corporation,  and  cannot  therefore  hold  land,  or  maintain  this 
action  for  its  recovery.  The  plaintiff  in  error  relies  upon  the 
statute  which  declares,  that  the  Branch  Banks  shall  be  contin- 
ued in  operation  soley  for  the  security  and  collection  of  their 
debts  and  the  full  settlement  and  liquidation  of  their  affairs, 
and  "  that  no  real  or  personal  estate  shall  be  taken  in  payment 
or  settlement  of  any  debt  due  any  one  of  the  said  Branch 
Banks." — Clay's  Digest,  120  §'s  1,  2.  The  question,  however, 
here  sought  to  be  made  for  our  revision,  is  not  in  any  way 
presented  by  the  record  before  us,  as  no  objection  by  plea  or 
otherwise  was  made  in  the  court  below  calling  in  question 
the  right  of  the  Bank  to  hold  land,  or  its  power  to  maintain 
the  action.  The  defendant  below,  having  appeared  to  the  ac- 
tion, and  having  failed  to  make  the  objection,  must  be  consid- 
ed  as  having  waived  it,  and  should  not  be  allowed  to  make 
it  for  the  first  time  in  this  court.  6  Ala.  Rep.  275  and  cases 
cited;  ib.  679;  ib.  844.  But  had  the  power  of  the  Bank  to 
purchase  or  hokJ  the  estate  or  to  maintain  the  suit  been  pro- 
perly questioned  in  the  court  below,  we  should  feel  no  hesita- 
tion in  adhering  to  the  decision  in  Martin  v.  The  Branch  Bank 
at  Decatur,  15  Ala.  Rep.  587,  as  a  correct  construction  of  the 
enactments. 

3.  The  relation  of  landlord  and  tenant  having  been  estab- 
lished, it  is  clear  that  the  defendant  is  estopped  from  setting 
up  a'tiile  adverse  to  that  which  he  acknowledged  by  his  ten- 
ancy. In  Shelton,  et  al.  v.  Doe,  ex  dern,  E.slava,  6  Ala.  Rep. 
230,  it  was  held,  that  a  tenant,  when  sued  for  the  possession 
of  demised  premises  by  the  landlord,  is  precluded  as  well 
during  the  continaancc  of  the  term  as  after  its  termination 
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from  calling  in  question  the  title  of  his  landlord,  or  setting  up 
an  outstanding  title  in  a  stranger.  It  is  further  held,  that  the 
only  effect  of  a  disclaimer  of  title  of  the  landlord  by  the  ten- 
ant is  to  bar  the  entry  of  the  landlord  after  the  statute  of  limi- 
tations forbids  an  entry.  3  Peters  Rep.  44 ;  5  Wend.  246  ; 
Randolph  v.  CarLeton,  8  Ala.  Rep.  606.  These  authorities 
may  suffice  to  show,  that  the  defendant,  occupying  the  rela- 
tion of  tenant  to  the  Bank  of  the  premises  sued  for,  should  not 
have  been  permitted  to  prove  a  title  in  himself  adverse  to  his 
landlord,  and  that  the  court  very  correctly  excluded  his  evi- 
dence of  title.  It  follows  also  from  what  we  have  said,  that 
the  charge  of  the  court  was  correct.  It  but  affirms  the  famil- 
iar doctrine,  that  if  the  defendant  held  as  tenant  of  the  defen- 
dants in  execution,  he  could  not  set  up  a  title  adverse  to  that 
under  which  he  entered  and  held,  so  as  to  defeat  an  action  to 
recover  the  possession,  brought  by  the  purchaser  under  the 
execution.  The  plaintiff  claimed  to  hold,  and  to  have  pur- 
chased the  fee,  and  the  tenant  recognised  this  purchase  by 
holding  under  it  and  in  subordination  to  such  title.  The  title 
then  he  proposed  showing  he  had  acquired  since  the  renting 
and  before  the  suit  was  brought,  was  adverse  to  that  his  ten- 
ancy recognised.  If  the  defendant  was  in  a  condition  to  avoid 
the  estoppel  his  relation  to  the  Bank  created,  as,  for  example 
if  the  Bank  by  its  purchase  acquired  but  a  term  or  leasehold 
interest,  which  had  ceased  before  he  acquired  his  interest  and 
before  the  suit  brought,  he  should  have  shown,  or  proposed 
to  show,  this  in  connection  with  his  chain  of  title  vi^hich  he  of- 
fered to  introduce.  He  did  nothing  of  this  sort,  but  leaving 
the  estoppel  in  full  force  from  the  presumed  continuance  of 
his  lease,  he  proposed  to  override  it  by  proving  a  title  para- 
mount to  that  of  his  landlord.  The  law  forbids  this.  Sup- 
pose Henly  had  been  out  of  the  possession  and  the  Bank  had 
been  in  possession  by  some  other  tenant  at  the  time  of  Hen- 
ly's  purchase — the  possession  of  the  Bank  would  have  been 
refered  to  the  sheriff's  deed,  and  regarded  as  prima  facie  ad- 
verse, so  that  the  deed  to  Henly,  pending  such  adverse  posses- 
sion, would  have  been  void.  So  neither  shall  he  take  advan- 
tage of  his  possession  as  tenant  to  acquire  a  title  which  he 
could  not  otherwise  have  obtained.  If  the  circumstances  un- 
der which  he  held  at  the  time  he  acquired  the  title  were  »aoh 
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as  authorised  him  lo  obtain  an  outstanding  title,  he  should 
first  have  shown  this  fact,  and  then  the  court  would  have  erred 
in  excluding  his  evidence.  The  bill  of  exceptions,  which 
must  be  construed  most  strongly  against  hira,  shows  no  such 
proposal,  and  the  conclusion  follows  that  the  exclusion  of  the 
evidence  offered   and  the  charge  of  the  court  were  correct. 

The  verdict,  we  think,  is  sufficiently  certain  to  warrant  the 
judgment.  It  describes  the  premises  as  "  lot  no.  28,  in  the 
plat  of  the  town  of  Pickensville,  in  Pickens  county."  Many 
town  lots  would  scarcely  be  susceptible  of  a  more  particular 
designation  than  by  their  numbers  upon  the  plat  of  the  survey 
of  the  town.  The  area,  it  is  true,  might  be  ascertained  and 
proved,  and  the  boundaries  given,  if  there  were  natural  ob- 
jects by  which  to  designate  the  lines;  but  in  the  case  before 
us,  reference  being  made  to  the  plat  of  the  town  survey,  we 
think  the  verdict  and  judgment  sufficiently  certain  to  enable 
the  sheriff,  without  difficuhy,  to  execute  the  writ  of  possession. 
3  Humph.  626 ;  2  J.  J,  Marsh.  388 ;  4  Munf.  468 ;  5  Watts, 
371.  The  case  at  bar  is  entirely  unlike  the  cases  of  Sturde- 
vant  V.  The  Heirs  of  Merrill,  8  Porter's  Rep.  318,  and  Bennett 
V.  Morris,  9  Porter,  171.  In  the  first  case,  the  land  was  de- 
scribed as  bounded  on  the  west  and  south  by  lands  which  laere 
vacant  in  1804.  In  the  other,  the  boundary  was  given  thus, 
"  One  hundred  and  twenty  feet  on  the  south  side  of  St.  Mi- 
chael's street,  commencing-  at  the  ceMre  of  the  house  occupied  hy 
James  Wilson  i«1817,&c."  These  descriptions  were  held  too 
uncertain,  as  it  would  have  been  a  difficult,  if  not  an  impos- 
sible undertaking,  for  the  sheriff  lo  ascertain  what  lands  were 
vacant  in  1804,  west  and  south  of  the  points  designated,  or 
what  house  was  occupied  by  James  Wilson  in  1817.  In  the 
case  before  us,  however,  the  plat  of  the  town,  which  is  usually 
preserved,  will  furnish  the  sheriff  an  easy  and  certain  means 
of  executing  the  process  of  the  court. 

W^e  can  see  no  error  in  the  record,  and  the  judgment  is  con- 
sequently affirmed. 
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ABERCROMBIE  vs.  BRADFORD. 

1.  An  assignment  by  an  insolvent  debtor  for  the  benefit  of  creditors, 
which,  after  empowering  the  trustee  to  expose  the  property  to  sale  on 
the  best  terms  practicable,  either  at  private  sale  or  public  auction,  for 
cash  or  on  credit,  as  shall  in  his  opinion  moat  comport  with  the  interest 
of  all  parties  concered,  requires  him,  if  the  property  is  not  sold  within 
six  months,  to  sell  it  at  public  auction,  &c.,  is  not  rendered  fraudulent 
on  its  face  by  a  provision  that  the  debtor  shall  retain  possession  of  cer- 
tain of  the  property  conveyed  until  a  favorable  opportunity  for  che  sale 
of  it  shall  offer — such  possession  being  expressly  Hmited  to  the  time 
for  the  sale  at  public  auction. 

2.  That  a  trustee  is  authorised  to  sell  for  cash  or  on  credit,  as  shall  in 
his  opinion  most  comport  with  the  interest  of  all  parties  concerned,  is 
not  sufficient  to  affect  the  validity  of  a  deed  of  assignment  for  the  ben- 
efit of  creditors. 

3.  Where  a  deed  of  assignment  is  not  fraudulent  on  its  face,  it  is  compe- 
tent to  show  by  parol  proof  that  no  secret  fraud  was  intended  to  be 
consummated  by  it. 

4.  Where  the  trustee  by  a  deed  of  assignment  is  given  the  discretionary 
power  to  sell  whenever  he  thinks  proper,  either  at  private  or  public 
sale,  a  provision  that  the  assignor  shall  retain  possession  of  the  chattels 
conveyed,  until  a  favorable  opportunity  for  the  sale  of  them  shall  offer, 
does  not  impair  the  right  of  the  trustee  to  reduce  them  to  his  imme- 
diate possession,  or  to  maintain  trover  against  one  who  converts  them. 

6.  The  wrongful  seizure  under  an  attachment  of  goods  in  the  hands  of 
a  bailee,  and  taking  from  him  a  forthcoming  bond  for  their  delivery,  is 
such  a  conversion  as  will  support  an  action  of  trover  by  the  owner 
against  the  sheriff. 

6.  The  assent  of  creditors  will  be  presumed  to  a  deed  of  assignment, 
which  appropriates  the  property  conveyed  absolutely  and  uncondi- 
tionally to  the  payment  of  their  debts. 

7.  Where  a  deed  of  assignment  is  not  fraudulent  on  its  face,  the  possess- 
ion and  use  of  the  property  by  the  assignor,  in  conformity  with  the 
express  provisions  of  the  deed,  cannot  render  it  void. 

8.  The  fraudulent  intent  of  the  grantor  alone  will  not  avoid  a  deed  of  as- 
signment for  the  benefit  of  creditors. 

Error  to  the  Circuit  Court  of  Macon,  Tried  before  the 
Hon.  Geo.  W.  Stone. 

This  was  an  action  of  trover  instituted  by  the  defendant,  as 
assignee  of  John  H.  Thomas,  against  the  plaintiff  in  error,  to 
recover  damages  for  the  conversion  of  tw^o  slaves,  carriage  and 
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horses,  household  furniture,  &c.,  which  were  conveyed  to  the 
defendant  by  said  Thomas  for  the  benefit  of  his  creditors,  and 
were  levied  on  after  the  assignment,  but  whilst  in  Thomas' 
possession,  by  the  plaintiff  in  error,  as  sheriff  of  Macon  county, 
by  virtue  of  several  attachments  sued  out  against  said  Thomas. 
Upon  the  levies  being  made,  the  property  Avas  left  in  the  pos- 
session of  Thomas,  he  having  executed  forthcoming  bonds, 
conditioned  for  its  delivery  to  satisfy  the  judgments  that  should 
be  rendered.  The  remaining  facts  necessary  to  a  full  under- 
standing of  the  points  decided  by  the  court  will  be  found  em- 
bodied in  its  opinion. 

Belser  &  GuNN,  for  plaintiff  in  error: 

1.  The  proof  was  not  sufficient  to  sustain  the  action.  Aber- 
crombie did  not  by  the  levy  of  the  attachment  convert  the 
property,  and  he  had  no  control  over  it,  when  it  was  demanded 
of  him.    Clay's  Dig.  57,  §  11 ;  Vincent  v.  Cornell,  13  Pick.  294. 

2.  The  deed  discloses  a  possessory  interest  in  Thomas  in 
the  property  levied  on  subject  to  attachment.  Battle  v.  Jones, 
2  Ala.  Rep.  314 ;  Mariott  et  al.  v.  Givens,  8  ib.  314 ;  Allen  et 
al.  V.  Montgomery  Rail  Road  Co.,  11  ib.  438. 

3.  The  assent  of  the  banks,  whose  debts  were  due  prior  to 
the  execution  of  the  deed,  was  necessary  to  validate  it.  Elmes 
V.  Sutherland,  7  Ala.  266;  Lockart  v.  Myatt,  10  Ala.  231  and 
271;  Pinkard  v.  Ingersoll,  11  Ala.  9;  Kinnard  v.  Thompson, 
12  ib.  491. 

4.  The  deed  was  fraudulent  on  its  face,  and  could  not  be 
explained  by  Bradford.  Hart  v.  Crane,  7  Paige,  37;  Gazzam 
v;  Poyntz,  4  Ala.  374;  Ticknor  &  Day  v.  Wis  wall,  9  ib.309; 
Garland  v.  Rives,  4  Rand.  282. 

5.  The  entire  case  discloses  an  attempt  on  the  part  of  an  in- 
solvent to  put  copartnership  assets  beyond  the  reach  of  co- 
partnership creditors.  Such  assignments  should  not  be  ex- 
tended, so  as  to  give  new  and  dangerous  faciUties.  Jackson 
V.  Cornell,  1  Sandf.  Ch.  348 ;  Geatner  v.  Trustees,  &c.  2  Barb. 
628 ;  Cranshaw  v.  Maule,  1  Swans.  506 ;  Yale  v.  Yale,  13 
Conn.  185. 

6.  The  objectionable  features  on  the  face  of  the  deed  are, 
that  the  trustee  can  sell  the  property  for  cash  "  or  credit,"  ac- 
cording to  what  in  his  view  may  be  the  "  interest  of  all 
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PARTIES  CONCERNED ;"  that  he  is  not  compelled  to  sell  under 
six  months;  and  that  Ihe  assignor  may  hold  a  portion  of  the 
property  conveyed  for  that  length  of  time,  or  at  leest  until  a 

FAVORABLE  OPPORTUNITY  WITHIN  THAT  PERIOD  is  afforded  tO  the 

said  trustee  to  sell  it  Hart  v.  Crane,  7  Paige,  37;  Gazzamv. 
Poyntz,  4  Ala.  374. 

7.  The  deed  and  schedules  show  that  within  two  years  prior 
to  its  execution,  Thomas  obtained  discounts,  &c.  to  more  than 
^20,000,  and  that  while  the  assets  assigned  to  Bradford  are 
under  ^14,000,  the  sums  now  due  for  said  assets  are  also  up- 
wards of  $20,000  more.  Again,  after  Thomas  gave  the  forth- 
coming bond  to  the  sheriff,  Bradford  still  let  the  property  re- 
main with  him.  This  proves  that  Thomas  believed  he  had 
the  right  to  the  possession,  and  that  Bradford  acquiesced  in 
his  assertion  of  it,  and  even  permitted  him  to  carry  a  portion 
of  it  with  him  into  Georgia,  subsequent  to  the  execution  of  said 
forthcoming  bond.  It  also  shows  such  a  conspiracy  between 
the  parties,  as  to  make  the  acts  of  the  one  evidence  against  the 
other.  Frow  v.  Ferguson,  11  Ala.  883;  Walker  et  al.  v.  Mil- 
ler &  Co.,  ib.  1033;  Borland  v.  Mayo,  8  ib.  105. 

9.  None  of  the  cases  cite^  by  defendant's  attorneys,  in  this 
court,  are  like  this.  They  are  decisions  based  on  mere  mort- 
gages, or  on  assignments  without  preference,  and  on  different 
facts.  Marriott  v.  Givens,  8  Ala.  694 ;  Baxter  v.  Wheeler,  9 
Pick.  21. 

Cocke,  with  whom  was  A.  Martin,  for  defendant : 

1.  The  deed  of  assignment  is  not  fraudulent  per  se.  There 
is  no  beneficial  interest  reserved  to  the  grantor. — Ashurst  v. 
Martin,  9  Porter,  6QQ ;  The  Bank  of  Mobile  v.  Clark,  5  Ala. 
765 ;  Ticknor  &  Day  v.Wiswall,  9  ib.  305 ;  Baxter  v. Wheeler, 
9  Pick.  21 ;  Vernon  v.  Morton,  8  Dana,  251 ;  Christopher  v- 
Covington,  2  B.  Monroe,  357.  The  assignee  had  the  right  to 
lake  possession  of  the  property  left  in  the  charge  of  the  as- 
signor at  any  moment  he  chose. — Marriott  &  Hardesty  v.  Giv- 
ens, 8  Ala.  694 ;  Baxter  v.  Wheeler,  9  Pick,  supra. 

2.  The  deed  not  being  fraudulent  on  its  face,  parol  proof  is 
admissible  to  remove  any  suspicion  of  fraud  which,  in  the  ab- 
sence of  explanation,  might  arise  out  of  the  retention  of  pos- 
session by  the  assignor.     See  authorities  above  cited. 
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3.  The  facts  ditjclosed  in  the  record  are  sufficient  to  sustain 
the  action  of  trover. — Glaze  v.  McMillion,  7  Port.  279 ;  Thorp 
V.  Burling,  11  Johns.  285 ;  Wintringham  v.  Lafoy,  7  Cow.  735 ; 
White  V.  Morris,  1  Hawks,  301 ;  Pierce  v.  Benjamin,  14  Pick. 
356;  Burgin  v.  Burgin,  1  Ired.  160;  Thompson  v.  Rowe,  16 
Conn.  71 ;  Liptrot,  adm'r,  v.  Holmes,  1  Kelly,  391;  Christopher 
V.  Covington,  2  B.  Monroe,  sup. 

4.  The  assignment  is  general,  with  preferences  in  the  order 
in  which  the  creditors  are  named.  Their  assent  will  be  pre- 
sumed, and  the  assignment  is  valid  unless  all  repudiate  it. — 2 
Story's  Eq.  §  1036,  a.,  and  cases  cited  in  notes ;  Hodge  et  al. 
v.  Wyatt  et  al.  10  Ala.  271 ;  Cunningham  v.  Freeborn,  1  Edw. 
Ch.  Rep.  2dQ  ;  Tompkins  v.  Wheeler,  16  Peters,  106. 

DARGAN,  J. — The  first  question  we  propose  to  examine 
is,  whether  the  deed  of  assignment  from  Thomas  to  Bradford 
is  fraudulent  on  its  face,  as  against  the  exi-sting  creditors  of 
Thomas.  The  deed  conveys  a  stock  of  goods,  debts,  accounts, 
&c.,  a  considerable  quantity  of  land,  the  house  and  lot  on  which 
the  grantor  and  his  family  resided,  also  three  slaves,  together 
with  a  carriage  and  horses,  and  household  furniture.  That 
portion  of  the  deed  relied  on  to  show  that  it  is  fraudulent  is  in 
the  following  language:  " In  order  to  carry  out  completely 
and  fully  the  object  and  purpose  of  this  conveyance,  the  said 
Joseph  H.  Bradford  is  hereby  authorised  and  empowered  to 
en*er  upon  the  premises  and  lake  possession  of  all  and  singu- 
lar the  lands  and  tenements,  household  furniture,  negroes, 
goods,  wares  and  merchandize,  horses,  carriage,  notes,  bills 
and  accounts,  without  molestation,  hindrance  or  let,  and  ex- 
pose to  sale,  on  the  best  terms  practicable,  either  at  private  sale 
or  public  auction,  for  cash  or  on  credit,  as  shall  in  the  opinion 
of  the  trustee  most  comport  with  the  interest  of  all  parties  con- 
cerned, all  the  above  described  lands,  goods,  negroes,  horses, 
carriage  and  furniture,  and  disburse  the  proceeds  as  herein- 
before described;  provided,  that  if  the  lands  and  other  pro- 
perty herein  mentioned  are  not  sold  Avithin  six  months,  then 
and  in  that  event  it  shall  be  the  duty  of  the  trustee  to  expose 
all  the  personal  properly  to  sale  to  the  highest  bidder  at  public 
auction,  in  the  town  of  Tuskegee,  and  the  real  estate  to  sell  in 
like  manner  at  the  county   seat  ia  which  it  is  situated, 
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after  giving  thirty  days  notice  of  the  time  and  place  of  such 
sale  in  newspapers  of  the  county,  or  the  nearest  thereto,  in 
which  the  sale  shall  be ;  and  provided,  however,  and  it  is  un- 
derstood, that  the  said  John  H.  Thomas  shall  retain  possession 
of  the  house  and  lot  on  which  he  resides,  the  furniture,  servants, 
carriage  and  horses,  until  a  favorable  opportunity  for  the  sale 
of  them  shall  offer,  provided  that  this  right  of  possession  shall 
not  extend  beyond  the  time  specified  for  the  sale  at  public  auc- 
tion of  the  lands  and  other  property  described." 

1.  The  first  objection  to  the  deed  growing  out  of  this  clause 
is,  that  it  reserves  a  benefit  to  the  grantor,  inasmuch  as  he  is 
permitted  to  retain  possession  of  the  house  and  lot,  servants? 
furniture,  and  horses  and  carriage,  until  a  favorable  opportu- 
nity for  selling  them  shall  occur.  This  right  to  the  possession, 
however,  is  limited  to  the  time  when,  by  the  terms  of  the  deed, 
it  becomes  the  duty  of  the  trustee  to  sell  at  public  auction,  and 
which  was  six  months  from  its  date.  The  principle  is  too 
well  established  by  the  decisions  of  this  court  now  to  be  ques- 
tioned, that  a  debtor  in  failing  circumstance  may  convey  his 
property  in  trust  to  pay  his  creditors,  giving  by  such  convey- 
ance preference  to  some  over  other  creditors — provided  he  re- 
linquish all  contr.ol  over  the  property  and  stipulates  for  no  pe- 
cuniary benefit  for  himself  out  of  the  effects  assigned,  but  fairly 
and  honestly  devotes  the  whole  for  the  benefit  of  his  creditors. 
Ashurst  V.  Martin,  9  Port.  566;  Gazzam  v.  Poyntz,  4  Ala.  374. 
In  the  case  of  The  Planters'  &  Merchants'  Bank  of  Mobile  v. 
Clark,  «r  Ala.  765,  the  deed  of  assignment  was  of  a  plantation, 
negroes  and  stock,  and  contained  a  provision  that  the  trustee 
might,  if  he  saw  proper,  and  under  his  supervision,  permit  the 
grantor  to  reside  on  the  plantation  and  to  have  I  he  manage- 
ment of  the  growing  crop,  until  the  sale  should  take  place  ac- 
cording to  the  provisions  of  the  deed.  The  court  held  that 
this  provision  did  not  render  the  deed  void  on  its  face ;  that  if 
this  provision  bad  not  been  expressed  in  the  deed,  the  trustee 
might  have  employed  the  grantor  to  superintend  and  manage 
the  growing  crop,  without  affecting  the  validity  of  the  deed, 
and  therefore  the  provision  expressed,  as  it  did  not  change 
the  operation  of  the  deed,  could  not  stamp  it  wilh  the  impress 
of  fraud  or  impair  its  legal  efficacy.  In  the  case  of  Baxter  v. 
Wheeler,  9  Pick.  21,  it  was  decided  that  a  covenant  in  a  gen- 
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eral  assignment,  that  the  grantor  should  retain  the  possession 
of  the  property  and  use  and  occupy  it  without  waste,  untitthe 
same  should  be  sold  according  to  the  terms  of  the  deed,  was 
not  per  se  fraudulent.  To  the  same  effect  is  12  Pick.  451 ;  11 
Wend.  240 ;  Cannon  v.  Peebles,  2  Iredell.  If  by  the  terms  of 
the  deed  the  entire  property  is  appropriated  by  the  grantor  to 
the  payment  of  his  debts,  without  any  reservation  of  interest 
beneficial  to  himself  and  prejudicial  to  the  creditors,  the  deed 
cannot  be  pronounced  fraudulent  on  its  face.  Here  the  trustee 
had  the  right  at  any  moment  to  take  possession  of  that  portion 
of  the  property  left  by  the  deed  in  the  possession  of  Thomas, 
if  a  favorable  opportunity  occurred  to  sell  it,  and  if  no  such 
opportunity  offered,  at  the  expiration  of  six  months  it  became 
his  duty  to  expose  it  to  public  sale.  The  trustee  was  the  sole 
judge  whether  he  should  sell  before  the  expiration  of  six  months. 
It  was  his  duly  to  do  so,  if  the  interest  of  the  creditors  required 
it,  and  the  grantor  had  no  right  to  resist  the  exercise  of  this 
power  by  the  trustee.  This  being  the  legal  effect  of  the  deed, 
we  are  not  authorised  to  pronounce  it  fraudulent.  Had  the 
trustee  taken  possession  of  the  property,  it  would  necessarily 
have  been  his  duty  to  take  care  of  it,  until  he  met  wi^h  an  op- 
portunity to  sell,  and  that  the  possession  was  to  remain  with 
the  grantor  until  that  opportunity  accrued,  does  not  render  the 
deed  fraudulent,  as  the  deed  made  it  the  duty  of  the  trustee  at 
all  events  to  sell  at  the  expiration  of  six  months,  and  sooner  if 
an  opportunity  offered. 

2.  The  next  objection  to  the  validity  of  the  deed  is,  that  it 
authorises  the  trustee  to  sell  for  cash  or  on  credit,  as  shall  in 
his  opinion  comport  most  with  the  interest  of  all  parties  con- 
cerned. In  the  case  of  Ashurst  v.  Martin,  before  referred  to, 
the  deed  contained  a  provision  that  the  trustee  should  sell  for 
such  prices  and  on  such  terms  as  he  may  deem  expedient. — 
The  court  said  in  reference  to  this  clause,  that  such  a  power 
was  necessary  to  enable  the  trustee  to  execute  the  trusf,  but 
must  be  exercised  in  reference  to  the  objects  of  the  trust  and 
the  interest  of  the  creditors,  in  good  faith.  The  power  to  sell 
for  cash  or  on  good  credit  does  not  vary  in  legal  effect  from 
the  power  to  sell  on  such  terms  as  he  may  deem  expedient, 
and  we  cannot  pronounce  that  the  reservation  of  such  a  power 
within  itseli'  renders  the  deed  void.     Some  of  the  debts  (us  in 
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"this  case)  may  not  be  due  at  the  time  the  deed  is  executed — 
some  may  be.  It  is  the  duty  of  the  trustee  to  execute  the  trust 
speedily  it  is  true,  but  yet  in  such  manner  as  will  best  sub- 
serve the  interest  of  the  creditors.  He  ought  to  sell  for  cash 
or  on  such  credit  as  will  nol  unreasonably  delay  the  payment 
of  the  debts.  To  require  the  sale  in  all  instances  to  be  for 
cash  only,  may  work  a  prejudice  to  all  or  some  of  the  parties 
interested.  We  think  the  trustee  ought  to  have  a  reasonable 
discretion  in  fixing  the  terms  of  the  sale,  and  that  he  is  clothed 
with  such  discretion  as  may  benefit  the  creditors,  if  discreetly 
exercised,  is  not  sufficient  within  itself  to  authorise  us  to  pro- 
nounce the  deed  fraudulent, 

3.  As  we  are  of  the  opinion  that  the  deed  is  not  void  on  its 
face,  it  is  not  absolutely  necessary  to  consider  the  question 
growing  out  of  the  admission  of  the  evidence  to  explain  how 
the  clause  came  to  be  inserted^  which  provided  for  the  reten- 
tion of  the  property  by  the  grantor  until  an  opportunity  to  sell 
occurred.  It  may  be  proper,  however,  to  remark,  that  when 
a  deed  is  void  because  of  fraudulent  provisions  incorporated 
in  it,  parol  testimony  cannot  be  received  to  expunge  from  the 
deed  these  fraudulent  provisions  y  for  inasmuch  as  they  exist 
in  the  deed  and  form  a  part  of  it,  they  could  not  be  stricken 
out  by  parol  proof,  and  if  the  deed  is  fraudulent  on  its  face,  no 
parol  evidence  can  be  received  to  avoid  the  legal  consequences 
that  attach  to  the  deed  in  consequence  of  such  provisions.  The 
construction  of  a  deed  is  a  question  of  law,  and  if  by  the  terms 
of  the  instrument  it  is  void,  no  other  judgment  can  be  pro- 
nounced than  that  it  is  null  and  void.  To  sustain  a  deed  void 
on  its  face,  by  resorting  to  parol  proof,  would  in  my  judgment 
be  to  create  a  ncAV  instrument  and  then  to  give  effect  to  its 
validity.  See  Grover  v,  Wakeman,  11  Wend.  187;  Gazzam 
V.  Poyntz,  4  Ala.  374.  But  as  the  deed  is  not  fraudulent  on 
its  face,  the  admission  of  the  parol  proof,  showing  under  what 
circumstances  the  provision  was  inserted,  and  the  intent  that 
governed  the  parties  in  inserting  it,  is  not  an  error  of  which 
the  plaintiff  in  error  can  complain,  for  the  deed  being  prima 
facie  good,  the  plaintiff  had  the  right  to  show  by  parol  proof 
that  no  secret  fraud,  not  apparent  on  the  deed,  was  intended 
to  be  consummated  by  it. 

4.  The  deed,  through  which  the  plaintiff  claimed  title,. bears 
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date  the  14th  day  of  January  1846,  and  the  defendant^  as  she- 
riff of  Macon  county,  levied  an  attachment  on  the  properly  on 
the  20th  of  February  1846.  Thonnas,  in  whose  posse^jsion  the 
property  was  at  the  time  of  the  levy,  gave  a  forthcoming  bond 
for  its  delivery,  retained  the  property  in  his  possession  after 
the  levy,  and  removed  some  of  it  to  Georgia,  but  delivered  it 
up  to  the  sheriff  afterwards^  according  to  the  condition  of  the 
bond.  There  was  testimony  tending  to  show  that  Bradford 
demanded  the  property  of  the  sheriff  before  suit  brought,  Avho 
replied  that  he  did  not  have  possession  of  it.  The  suit  was 
instituted  in  April  1846.  Under  this  evidence,  the  defendant 
requested  the  court  to  charge  the  jury  that  the  plaintiff  could 
not  recover,  which  was  refused. 

It  is  contended  by  the  plaintiff  in  error,  that  by  the  terms  of 
the  deed  the  plaintiff  below  had  not  such  a  right  of  possession 
as  would  enable  him  to  bring  trover.  The  general  rule  is  that 
the  person  who  has  the  absolute  title  to  the  chattel  may  main- 
tain this  action,  although  he  may  not  have  had  the  actual  pos- 
session ;  for  it  is  a  rule  of  law  that  the  general  title  to  personal 
property  creates  a  constructive  possession.  1  Chitty's  PI.  9th 
Am.  edit.  152.  The  plaintiff  must  however  show,  that  he  is 
entitled  to  the  right  of  immediate  possession;  for  if  the  goods 
are  leased  for  a  term,  whereby  the  lessee  became  entitled  to 
the  possession  during  the  term  as  agaiftst  the  owner,  trover 
cannot  be  maintained  by  the  general  owner  against  a  wrong 
doer  who  converts  the  goods  in  the  possession  of  the  lessee 
during  the  continuance  of  the  lease.  1  Chitty's  PI.  152;  2 
Greenl.  Ev.  §§  640.  But  trover  may  be  maintained  by  the 
general  owner  who  has  delivered  a  chattel  to  a  bailee  or  ser- 
vant that  has  no  right  to  the  possession  as  against  the  owner, 
but  who  holds  it  for  him.  Thorp  v.  Burling,  11  Johns.  285; 
Wintringham  v.  Lafoy  7  Cow.  735.  So  a  gratuiiious  bailor 
of  cattle  may  maintain  trover  against  a  wrong  doer  who  takes 
them  from  the  possession  of  the  bailee.  3  Harrison's  Digest, 
title  Trover,  6387.  These  are  the  general  principles  by  which 
we  are  to  ascertain  whether  the  plaintiff  had  such  a  right  to 
the  possession  of  the  property  as  enabled  him  to  maintain  the 
action  of  trover,  and  we  think,  under  the  facts  of  this  case,  the 
action  can  be  maintained.  The  title  vested  in  the  plaintiff  by 
the  deed  drew  to  it  the  right  of  possession,  and  the  possession 
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that  Thomas,  the  grantor,  had  under  the  deed,  is  like  the  pos- 
session of  a  gratuitous  bailee.  It  gave  him  no  fixed  right  or 
interest  in  the  properly  for  any  fixed  or  definite  time, — but  he 
held  the  property  for  the  pjaintiff  without  any  right  in,  or  to  it, 
in  opposition  to  the  title  or  right  of  the  plaintiff'.  The  correct 
rule,  in  my  opinion,  is  this,  the  general  owner  may  bring  tro- 
ver unless  the  tort  was  committed  on  the  actual  possession  of 
one  who  had  a  fixed  and  determinate  interest  in  the  chattel  or 
in  the  use  of  it,  which  entitled  him  to  the  possession  in  oppo- 
sition to  the  right  of  the  general  owner,  and  which  he  could 
not  defeat.  Here,  Thomas  reserves  the  possession  of  the 
goods  levied  on  until  a  favorable  opportunity  to  sell  offered, 
but  certainly  the  trustee,  who  was  charged  by  the  terms  of  the 
deed  with  the  duty  of  selling,  must  be  the  sole  judge  whether 
he  should  sell  or  not,  or  when  he  should  sell ;  he  had  the  right 
then  to  put  an  end  to  the  possession  of  Thomas  at  any  mo- 
ment he  saw  fit,  for  the  purpose  of  selling  them.  Thomas  ihere- 
fope  had  no  right  to  the  possession  which  the  plaintiff  at  any 
moment  could  not  defeat — he  occupied  the  position  of  one 
having  the  care  and  custody  of  the  goods  of  another,  and  tro- 
ver may  be  maintained  against  a  stranger  by  the  general  ow- 
ner for  a  conversion  of  goods,  the  possession  of  which  is  thus 
held  without  a  fixed  right,  in  opposition  to  the  right  of  the 
owner.  * 

5.  We  think  also  that  the  levy  of  the  attachment  and  the 
taking  a  forthcoming  bond,  was  evidence  of  a  conversion.  It 
is  said,  that  if  goods  be  wrongfully  seized  as  a  distress,  though 
they  be  not  removed  from  the  place  they  were,  yet  trover  may 
be  supported,  because  the  possession  in  point  of  law  is  chang- 
ed.— 1  Chitty's  PI.  154.  So  when  one  assumes  to  exercise 
control  or  dominion  over  goods  in  exclusion  of  the  right  of 
the  owner,  it  is  a  conversion,  even  if  there  be  no  manual  taking 
of  the  goods.  Reynolds  v.  Shuler,  5  Cowen,  323;  7  Cow.  735. 
Here,  the  defendant  assumed  to  control  the  goods  by  requir- 
ing a  bond  for  their  forthcoming,  and  they  were  delivered  to 
him  after  suit  brought,  in  pursuance  of  the  condition  of  the 
bond.  This  was  an  assumption  of  right  or  authority  over  the 
goods  in  opposition  to  the  right  of  the  plaintiff',  and  is  a  con- 
version. 

6.  The  defendant  requested  the  court  to  charge  the  jury, 
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that  it  was  necessary  for  the  plaintiff  to  show,  in  order  to  en- 
title him  to  recover,  that  the  Branch  Bank  at  Montgomery, 
one  of  the  prefered  creditors,  had  assented  to  the  deed,  or  ac- 
cepted its  benefits.  He  also  requested  the  court  to  charge  that 
it  was  necessary  to  show  that  all  the  prefered  creditors  had 
assented  to  the  deed,  or  he  could  not  recover.  The  deed  is 
one  purporting  to  convey  all  the  property  of  the  grantor  ab- 
solutely and  unconditionally  for  the  purpose  of  paying  the 
debts  in  the  manner  prescribed  in  it — no  condition  is  prescrib- 
ed to  the  creditors  before  they  can  receive  the  benefits  of  it. 
To  such  a  deed  the  assent  of  the  prefered  creditors  will  be 
presumed.  2  Story's  Equity,  §  1036,  last  edition ;  Tompkins 
V.  Wheeler,  16  Peters'  106;  11  Wheat.  96;  Cunningham  v. 
Freeborn,  1  Edw.  Ch.  Rep.  256;  Pope  v.  Brandon,  2  Stew. 
40.  If  the  deed  had  not  been  absolute  and  unconditional}  or 
had  it  prescribed  any  conditions  to  the  creditors  before  they 
could  entitle  themselves  to  its  benefits,  it  would  then  have 
been  necessary  for  the  plaintiff  to  have  shown  that  the  pre- 
fered creditors  had  accepted  tl>e  provisions  of  the  deed  before 
the  levy  was  made,  and  if  they  had  not  assented  to  the  deed 
prior  to  the  levy,  the  seizure  of  the  property  would  have  work- 
ed a  revocation  of  it. — Elmes  v.  Sutherland,  7  Ala.  262]  Hodge 
V.  Wyatt,  et  al.  10  Ala.  271.  H«-e,  however,  the  deed  is  exe- 
cuted by  an  insolvent  debtor,  and  conveys  all  his  assets  abso- 
lutely and  unconditionally — no  terms  are  prescribed  to  the 
prefered  creditors  before  they  can  receive  the  benefits  of  it. 
To  such  a  deed  their  assent  will  be  presumed. 

7.  Again,  it  is  contended  that  the  court  erred  in  refusing  to 
give  the  14th  charge  as  prayed  h\y  the  defendant,  which  was, 
"that  if  in  connection  with  the  deed  to  the  plaintiff,  it  is  prov- 
ed that  Thomas  was  insolvent  at  the  time  it  was  executed, 
and  this  was  known  to  the  parties,  and  if  Thomas  had  posses- 
ftion  of  the  property  at  the  time  the  attachment  was  levied,  and 
the  use  of  the  property  was  valuable  to  him,  and  that  he  car- 
ried a  portion  of  it  to  Georgia,  that  these  circumstances  ren- 
der the  deed  void,  and  the  testimony  of  the  attorney  who  drew 
the  deed  was  insufficient  to  shdKv  it  to  be  fair." 

We  think  the  court  correctly  refused  to  give  this  charge  for 
several  reasons.     The  evidence  shows  that  the  possession  was 
held  in  conformity  with  the  terms  of  the  deed,  and  no  benefit 
41 
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is  shown  to  have  resuhed  to  the  granlor,  unless  it  was  from 
the  temporary  use  of  that  portion  of  the  property  that  the 
deed  provides  might  remain  in  bis  possession  until  sold.  The 
pOsses^ion  and  use  shown  to  have  been  enjoyed  in  this  case 
are  allowed  by  the  deed,  and  if  the  deed  be  not  void  on  its 
face,  parol  proof  that  the  grantor  retained  possession  in  con- 
formity with  the  deed,  certainly  cannot  render  the  deed  frau- 
dulent, although  the  grantor  was  insolvent.  Nor  was  there 
any  proof  that  the  creditors,  who  are  prefered  in  the  deed,  par- 
ticipated in  any  manner  in  any  fraudulent  intent,  even  if  one 
existed  on  the  part  of  the  grantor,  and  it  has  been  repeatedly 
held  by  this  court,  that  a  deed  of  trust,  or  a  mortgage,  to  se- 
cure a  creditor,  is  not  void  because  of  the  fraudulent  intent  of 
the  grantor,  if  the  creditor  did  not  know  of,  or  participate  in 
the  fraud. — Hooks  v.  Anderson,  9  Ala.  704 ;  Stover  v.  Her- 
rington,  7  Ala.  142. 

It  is  unnecessary  to  examine  the  other  assignments  of  error. 
The  view  of  the  law,  as  expressed  in  this  opinion,  is  conclu- 
sive to  show  there  is  no  error,  and  the  judgment  must  be  af- 
firmed. 


Chilton,  J.,  not  sitting. 


Doe  ex  Dem.  HOLMAN  et  al.  vs.  CRANE  et  al. 

1.  H.  exectites  to  B.  his  bond,  on  the  face  of  which  no  consideration  is 
expressed,  conditioned  to  make  him  a  quit-claim  deed  to  certain  lots  of 
land  in  two  years :  on  the  same  day,  H.  and  B.,  who  had  for  soire 

i  time  before  been  partners  in  the  mercantile  business,  enter  into  an 
agreement,  by  which  B.  covenants  to  use  his  best  endeavors  for  the 
term  of  two  years  to  collect  the  debts  due  the  firm,  and  to  pay  the 
debts  due  by  it.  Held — 
I.  That  under  our  statute  th«  bond  imports  a  consideration. 
II.  That  no  reference  being  made  in  either  instrument  to  the  other, 
and  the  subject  matter  of  each  being  entirely  different,  it  cannot  be  in- 
tended that  they  are  parts  of  one  and  ths  same  transaction,  and  the 
covenant  of  B.  the  consideration  of  the  bond. 

2.  Where  the  meaiiing  of  an  instrument  is  to  be  collected  from  the  wri- 
ting alone,  it  is  the  province  of  the  court  to  construe  it,  and  to  instruct 
the  juty  as  to  its  legal  effect. 
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Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg. 

This  was  an  action  of  ejectment  brought  by  the  plaintiffs 
against  the  defendants  in. error  to  recove^  certain  real  estate 
in  the  city  of  Mobile.  The  case  was  tried  on  an  agreed  state 
of  facts,  from  which  it  appears,  that  the  premises  in  contro- 
versy were  once  owned  by  Oliver  Holraan,  deceased,  the  an- 
cestor of  the  plaintiffs,  who  on  the  29th  September  1821,  exe- 
cuted to  Charles  Brown  a  bond,  conditioned  to  make  him  a 
quit-claim  deed  to  one  half  the  premises,  at  the  expiration  of 
two  years,  if  the  obligee  should  request  him  so  to  do :  that  be- 
fore the  expiration  of  the  two  years,  said  Holman  died,  and 
that  Sarah  Holman,  his  widow  and  the  administratrix  of  his 
estate,  under  and  by  virtue  of  an  act  of  the  Legislature  of  Al- 
abama, passed  in  1823,  conveyed  to  said  ^rown  the  other 
half  of  the  said  premises  in  consideration  of  the  sum  of  ^15,500 
as  expressed  in  the  deed ;  and  that  said  premises  have  since 
been  conveyed  by  Brown  to  bona  fide  purchasers  for  valuable 
consideration,  and  that  the  defendan-ts  claim  and  hold  posses- 
sion under  them.  It  further  appears  the  said  Holman  and 
Brown  were  partners  in  the  mercantile  business,  and  that  on 
the  same  day  that  said  bond  for  titles  was  executed  by  Hol- 
man to  Brown,  they  entered  into  articles  of  agreement,  by 
which,  after  dividing  the  debts  due  the  firm  into  two  classes, 
Holman  binds  himself  to  bear  one  half  the  loss,  that  may  be  sus- 
tained in  case  of  non-payment  of  the  whole  or  any  part  of 
those  included  in  the  first  class,  and  Brown  covenants  to  use 
his  best  endeavours  for  the  term  of  two  years  to  collect  said 
debts,  and  to  divide  equally  between  himself  and  Holman 
such  as  remained  uncollected  at  the  expiration  of  that  time : 
to  pay  oft"  and  discharge,  with  certain  specified  exceptions,  all 
demands  then  existing  against  the  firm,  and  to  indemnify  and 
save  Holman  harmless  against  the  debts  contracted  by  him, 
Brown,  on  his  individual  account,  but  in  the  name  of  the  firm. 
By  this  irvslrument  the  parties  further  agreed  that  the  debts 
due  the  firm  embraced  in  the  second  class  should  be  divided 
equally,  whenever  any  part  should  be  collected,  and  Brown 
coiveaanted  to  collect  them  as  speedily  as  possible  and  pay 
over  t^  Holman  one  half  of  each  of  suid  debtii  so  soon  us  he 
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should  realize  the  same.  The  plaintiff  agreed  that  the  bond 
from  Plolman  to  Brown  should  be  considered  on  the  trial  of 
this  case  as  having  all  the  effect  that  it  would  be  entitled  to 
receive  in  a  court  of  equity,  upon  a  bill  filed  against  the  plain- 
tifls,  who  are  the  heirs  at  law  of  Holman,  for  a  specific  pur- 
formance,  and  that  if,  upon  the  matters  set  forth,  the  defendants 
would  be  entitled  to  a  specific  performance,  according  to  the 
principles  which  prevail  in  courts  of  equity,  then  the  bond 
shall  be  regarded,  in  this  suit,  as  a  legal  title. 

The  court  charged  the  jury,  that  the  bond  from  Holman  to 
Brown  imported  a  sufficient  consideration  without  other  proof; 
tliat  there  was  nothing  contained  in  the  covenants  of  Brown, 
nor  the  date  of  the  agreement,  from  which  they  might  infer 
that  the  covenants  of  Brown  constituted  the  consideration  of 
the  bond  to  Holman;  and  that  their  verdict  must  consequently 
be  for  the  defendants.  To  this  charge  the  plaintiffs  excepted 
and  they  now  assign  it  as  error. 

Hopkins,  for  plaintiffs  in  error : 

As  both  the  bonds  are  dated  on  the  same  day  the  tegal  pre- 
sumption is,  they  were  both  executed  at  the  same  instant. 
1  Vesey,  sr.  127,  132 ;  Peacock  v.  Monk,  7  Mon,  Rep.  (Ky. 
Thos.  B.  Monroe)  345,  347.  They  are  therefore  part  of  the 
same  contract,  and  the  bond  of  Brown  was  the  'consideration  of 
the  bond  of  Holman. — 1  Vesey,  sr.  132 ;  7  Mon.  Rep.  345, 347. 
Why  were  they  made  at  the  same  instant  if  they  were  not 
part  of  one  and  the  same  contract?  It  does  not  appear  that 
either  was  executed  in  duplicate ;  the  part  which  is  the  evi- 
dence of  Holman's  rights  was  delivered  to  him,  and  the  other 
part  that  is  the  proof  of  the  claim  of  Brown  was  delivered  to 
him.  It  is  not  necessary  to  create  the  legal  presumption,  that 
both  bonds  were  made  at  the  same  instant,  and  therefore,  parts 
of  the  same  contract,  that  each  relates  to  the  same  subject. — 1 
Vesey,  sr.  132;  7  Mon.  Rep.  345,  346.  In  the  first  case,  the 
bond  relates  to  a  sum  of  money,  and  the  will  to  a  residuary  le- 
gacy, which  did  not  include  the  sum  of  money.  In  the  case 
in  Monroe's  Rep.  the  bond  of  Aldridge  was  for  the  payment 
of  a  specified  amount  of  money,  payable  in  merchandise  or 
whiskey,  and  the  bond  of  Wood,  the  obligee  in  the  bond  of 
Aldridge,  was  in  a  penalty,  with  condition  to  do  work  speci- 
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fied  in  the  condition.     The  work  was  to  be  done  by  the  first 
of  March  1800,  and  the  bond  of  Aldridge  was  payable  the 
first  of  July  1800.     One  bond  was  held  to  be  the  considera- 
tion of  the  other.     The  presumption  on  which  this  conclusion 
is  founded  is  decisive  of  the  fact  in  the  absence  of  all  other 
evidence  than  the  two  instruments. — 7  Mon.  Rep.  347 ;  1  Ves. 
sr.  132.     Why  did  Holman   make  a  bond  binding  him  to 
make  a  deed  to  Brown  within  two  years,  if  Brown  should  re- 
quest, if  Brown  at  the  date  of  the  deed  had  done  on  his  part 
what  the  contract  for  the  land  required  him  to  do,  to  give  him 
a  right  to  a  conveyance  of  the  legal  title  ?     If  Brown  had  pre- 
viously paid  the   consideration,  the   deed  would   have  been 
made  in  his  favor  by  Holman,  instead  of  his  bond,  and  at  the 
the  date  of  it.     There  is  no  other  evidence  of  any  considera- 
tion that  Brown  agreed  to  give  for  the  land  than  what  his 
bond  in  favor  of  Holman  affords.    The  first  covenant  in  his 
bond  binds  him  to  pay  the  debts  due  from  the  firm  of  Hol- 
man &  Brown,  and  to  collect,  if  he  could  by  the  use  of  his 
best  efforts,  the  sum  of  $4870  59  within  the  term  of  two  years, 
due  to  the  same  firm  ;  but  if  any  part  of  said  sum  could  not 
be  collected  within  that  term,  by  the  use  of  due  diligence, 
Holman  agreed  to  bear  the  loss  of  one  half  of  the  uncollected 
sum,  and  the  notes  that  could  not  be  collected  vvithiji  the  term 
were  to  be  equally  divided  at  the  end  of  it,  between  Holman 
&  Brown.     The  effect  of  this  covenant  entitles  Brown  lo  the 
whole  of  this  sum,  if  it  could  be  collected  within  the  two 
years,  and  to  the  full  amount  in  any  event  at  the  end  of  the 
two  years,  as  Holman  was  then  bound  to  pay  to  Brown  one 
half  of  the  sum  that  could  not  be  collected,  and  the  other  half 
of  any  such  sum  would  in  effect  be  in  Brown's  own  hands, 
as  he  was  bound  to  supf^y  it.     Why  did  this  covenant  entitle 
Brown  to  the  whole  of  this  amount  at  the  end  of  two  years, 
the  same  time  at  which  Holman's  bond  bound  him  to  make 
a  deed  for  the  land  to  Brown,  if  he  should  request?     The  an- 
swer is  obvious,  and  but  one  can  with  propriety  be  made;  the 
consideration  of  the  bond  to  make  title  was  the  covenant  of 
Brown  to  pay  the  debts  and  collect  and  pay  promptly  to  Hol- 
man half  of  the  debts  collected  of  the  last  class  mentioned  in 
the  covenant,  and  the  consideration  of  the  covenant  of  Brown 
to  pay  the  debts  of  the  firm  and  make  the  collections^  wa^  lU« 
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bond  to  make  title,  and  the  covenant  of  Holman,  that  the  debts 
to  said  amount  should  belong  to  Brown,  and  that  at  the  end 
of  two  years  he  should  be  in  the  receipt  of  one  half  that 
amount.  If  all  the  covenants  in  both  bonds  were  contained 
in  either,  no  one  would  contend  that  Brown  or  his  assignee 
would  be  entitled  to  a  specific  performance  without  proof  that 
he  had  paid  the  debts  of  the  firm  and  used  due  diligence  to 
collect  the  debts  mentioned,  and  paid  over  the  share  of  such 
of  the  last  class  of  debts  due  to  the  firm  as  Holman  was  en- 
titled to,  and  promptly  as  his  covenant  required.  The  leading 
modern  rule  in  the  construction  of  covenants  so  as  to  ascer- 
tain whether  they  are  dependent  or  independent,  is  the  inten- 
tion of  the  parties.— 7  Pike,  138. 

According  to  the  agreement  in  this  case,  the  plaintiffs  were 
to  have  a  right  to  recover  the  land  embraced  by  the  bond  for 
title  in  the  event  only  that  the  effect  of  the  agreed  case  would 
entitle  the  defendants  in  a  court  of  equity  to  a  specific  perfor- 
mance. It  is  too  well  settled  to  render  a  reference  to  author- 
ities necessary,  that  a  specific  performance  will  not  be  decreed 
without  satisfactory  proof  that  the  vendee  had  complied  with 
his  part  of  the  contract,  and  at  the  time  he  bound  himself  to 
do  so.— 4  Porter,  297,  374.  ^  oii 

The  case  in  2  Ala.  Rep.  of  Bates  &  Hines  v.  The  Bank  of 
Alabama  451,  does  not  appear  to  be  a  judgment  upon  the 
point,  whether  two  instruments,  made  on  the  same  day,  are 
to  be  considered  as  one,  in  the  construction  of  the  contract  of 
the  parties.  The  judgment  was  on  a  demurrer  ,to  a  plea,  in 
which  the  defendants  set  up  a  written  contract  between  them 
and  the  bank,  and  alleged  the  bills  of  exchange  upon  which 
they  were  sued  were  made  by  them  upon  that  written  con- 
tract and  in  the  execution  of  it.  The  bills  and  the  contract 
bore  the  same  date.  The  court  below  sustained  the  demur- 
rer, and  the  judgment  was  affirmed  by  this  court,  by  two 
Judges  again.st  Judge  Goldthwaite,  who  dissented.  Judge 
Ormond  did  not  discuss  the  question  as  to  the  effect  of  the  ex- 
ecution of  all  the  instruments  at  the  same  time,  the  Chief  Jus- 
tice did,  but  it  does  not  appear  that  Judge  Ormond  agreed  in 
what  was  said  upon  the  point.  For  the  plea,  the  contract  and 
its  date,  and  the  bills  and  their  date,  see  2  Ala.  Rep.  456. 
These  were  all  construed  together  by  all  three  of  the  Judges, 
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although  the  contract  does  not  refer  to  the  bills,  nor  do  tlie  biUs^ 
refer  to  the  conlracL  The  effect  of  what  was  thus  actually* 
done  by  the  court  is  in  favor  of  the  position  of  the  plaintiffs  ii^j 
error.  Without  acting  upon  the  principle,  that  the  execution^ 
of  the  contract  and  bills  at  the  same  time  was  presumptive* 
evidence  that  they  were  all  parts  of  the  same  contract,  thei 
court  could  not  have  made  the  decision  it  did.  The  plea, 
avered  that  the  contract  was  made  before  the  bills. — 2  Al^,, 
Rep.  457.  But  the  court  determined  that  the  bills  were  made. 
first^Ib.  480.     See  also  477,  47a  '. 

•I 

Hamilton,  for  defendants  in  ertor: 

This  case  was  tried  by  agreement  upon  the  equitable  a». 
well  as  legal  titles,  and  the  condition  of  the  present  case  differs> 
from  that  in  12  Ala.  373,  only  by  the  introduction  of  those  ar- 
ticles in  proof  to  the  court.  Should  they  operate  to  change 
the  decision  ?  We  think  not.  The  bond  of  Holman  to  Brown; 
imports  a  sufficient  consideration. — 12  Ala.  Rep.  412-3.  T^he 
articles  of  agreement  between  Brown  and  Holman,  have  no- 
thing on  their  face  to  do  with  the  bond ;  neither  instrument 
refers  directly  or  indiretcly  to  the  other.  Each  is  complete 
by  itself — by  itself  capable  of  being  construed  and  fully  carried 
into  effect,  and  gives  no  intimation  of  the  existence  of  thq 
other — should  they  be  presunnedto  be  parts  of  the  same  trans- 
action? The  only  similarity,  or  connection  to  be  found  is  i^ 
their  bearing  the  same  date,  and  executed  by  the  same  parties. 
I  submit  to  the  court,  that  no  presumption  of  connection  isi  ^)^ 
be  indulged  resting  on  so  slight  foundation.  The  subject 
matter  of  the  two  is  not  the  same — the  bond  is  for  the  con- 
veyance of  real  estate.  The  articles  of  agreement  relate  to 
the  proportion  of  gain  and  loss  to  be  shared  by  the  parties  in  COT- 
,  tain  debts  and  accounf-s,  and  certain  mercantile  transactions — be- 
sides the  articles  also  contain  mutual  covemmts  to  be  perfotyn^^ 
by  the  parties,  that  are  dependent,  and  may  well  be  deemed  con- 
sideratians  for  each  other;  and  there  is  not  the  slightest  founda- 
tion for  any  presumption  of  connection  outside  of  the  facts  of 
parties  and  dale-x  being  the  same.  But  that  is  not  enough, 
(see  Cornell  v.  Todd,  2  Denio's  Rep.  130,)  something  more  is 
necessary.  In  the  case  in  Denio,  there  was  a  greater  reason 
for  the  presumption — the  deeda  were  both  for  real  estate ;  the 
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tracts  of  land  were  adjoining,  and  an  exception  of  a  portion 
of  the  land  described  in  one  deed  was  of  a  part  of  the  land 
described  in  the  other — both  deeds  were  between  the  same 
parties,  and  of  the  same  date,  yet  the  court  repudiated  the  con- 
clusions sought  to  be  established  from  these  points  of  connec- 
lion. — 2  Denio  130.  The  defendant  insists  there  is  no  rule, 
commanding  these  two  instruments  to  be  regarded  as  parts 
of  the  same  transaction.  A  necessary  element  to  be  found  in 
the  instruments  before  any  such  presumption  can  be  indulged 
is,  that  the  subject  matter  of  the  two  must  be  the  same. — See 
language  of  this  court,  1  Ala.  Rep.  32,  Sewall  v.  Henry.  See 
also  language  and  authorities  cited  by  the  Chief  Justice,  in  2 
Ala.  Rep.  482 :  "  Several  writings,  made  at  the  same  time,  be- 
itoeen  tfie  same  parties,  and  relating  to  the  same  subjects  SfC.  con- 
stitute," &c.  See  also  the  facts  and  the  reason  of  the  courts 
where  the  presumption  has  been  permitted. — 1  Burrows  Rep. 
60;  1  Johns.  Cases,  95;  15  Johns.  Rep.  463;  3  Wend.  Rep. 
233;  1  Hill's  Rep.  601.  In  all  these  cases,  the  identity  of 
subject  matter  was  the  controlling  circumstance,  and  that  be- 
ing wanting,  and  no  reference  in  the  deed  to  each  other  ex- 
isting, the  rule  was  held  not  to  apply  in  the  ease.  2  Denio  Rep. 
130.  The  case  cited  by  plaintiff  in  error,  7  Monroe,  seems  to 
be  an  exception,  and  with  all  respect,  seems  not  sustainable. 
The  intimations  thrown  out  in  2  Ala.  482,  and  9  Ala.  32,  by 
this  court,  carry  far  more  weight,  both  inherently,  from  the 
reason  of  the  thing,  and  on  the  ground  of  authority.  The  case 
in  1  Vesey,  sr.  127,  was  a  case  where  the  chancellor  acknow- 
ledged, the  court  would  make  nice  distinctUms  in  favor  of 
creditors.  «  «.i»^ 

COLLIER,  C.  J. — The  material  questions  in  this  case  are 
whether  the  bond  of  Oliver  Holman  of  the  29th  September 
1821,  by  which  he  undertook  to  give  to  Charles  Brown  2Lquit 
claim  deed  to  certain  lands  in  the  city  of  Mobile,  "  to  be  exe- 
cuted in  two  years  from  date,  if  said  Charles  request,"  and  an 
agreement  of  the  same  date,  signed  and  sealed  by  both  par- 
ties, containing  reciprocal  covenants  in  respect  to  their  part- 
nership interests,  &c.,  are  parts  of  the  same  transaction;  and 
whether  a  specific  execution  of  the  condition  would  be  en- 
forced without  proof  on  the  part  of  the  obligee,  that  he  had 
performed  any  or  all  the  covenants  for  which  he  stipulated  t 
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It  has  been  so  often  decided  as  to  be  now  a  settled  yurle 
that  several  instruments  in  writing  made  al  the  same  time,  be- 
tween the  same  parties,  and  relating  to  the  same  subject,  con-, 
stitute  but  one  agreement,  and  such  a  priority  in  their  execu-^ 
tion  will  be  presumed  as  will  best  effect  the  intent  of  the  par- 
ties.—Stephens  V.  Baird,  9  Cow.  Rep.  274 ;  1  Fonb.  Eq.  436, 
5th  edit.;  Montague  v.  Tidcombe2  Vern.  Rep.  519;  Lawrence 
V.  Blatchford,  2  Vern.  Rep.  457;  Newhall  v.  Wright,  3  Mass. 
Rep.  138;  Fowle  v.  Bigelow,  10  Mass.  Rep.  379;  Hopkins 
V.  Young,  11  ib.  302 ;  Hunt  v.  Livermore,  5  Pickens  Rep. 
395 ;  Sibley  v.  Holden,  10  ib.  250 ;  Makepeace  v.  Howard 
College,  ib.  302;  Rogers  v.  Kneeland,  13  Wend.  Rep.  114; 
Bates  &  Hi nes  V.  The  Bank  of  Ala.  per  Collier  C.  7.482; 
Adams  v.  Hill,  4  Shep.  Rep.  215;  Duncan  v.  Charles,  4  Scam. 
Rep.  561;  Strong  v.  Barnes,  11  Verm.  Rep.  221;  Reed  v. 
Field,  15  Verm.  Rep.  672 ;  Sewall  v.  Henry,  9  Ala.  Rep.  24. 

In  Aldridge  v.  Birney  &  Co.  7  Mon.  Rep.  347,  it  was  held 
that  the  date  and  subscribing  witnesses  to  two  several  Avrit- 
ings  being  the  same,  it  may  be  inferred  that  one  was  the  con- 
sideration of  the  other.  So  where  the  two  instruments  are  of 
the  same  date,  between  the  same  parties,  and  that  executed  by 
the  complainant  is  avered  in  the  answer  of  the  defendant  to 
be  the  consideration  of  his  contract,  in  the  absence  of  all 
proof  of  any  additional  or  different  dealings  between  the  par- 
ties, the  presumption  is  fair,  that  one  was  executed  in  consid- 
eration of  the  other. — Campbell  &  Davis  v.  Harrison,  3  Lit. 
Rep.  294.  See  also  Johnstone  v.  Gwathmey  &  Co.  4  Lit. 
Rep.  319. 

Dillingham  v.  Estill,  3  Dana's  Rep.  21,  was  an  action  for 
the  breach  of  a  warranty  of  soundness  contained  in  a  bill  of 
sale  of  two  slaves,  to  which  it  was  pleaded,  that  the  following 
writing,  viz:  "I,  Benjamin  Estill,  release  said  Dillingham 
from  any  responsibility  of  said  negroes,  as  witness  my  hand, 
Benjamin  Estill," — was  executed  simultaneously  wiih  the 
bill  of  sale,  and  was  an  integral  part  of  the  contract  of  sale, 
and  was  intended  to  operate  as  a  defeasance  of  warranty.  It 
was  objected  that  the  writing  pleaded  could  not  be  connected 
with  the  bill  of  sale  by  parol  testimony,  or  by  averment  mere- 
ly. The  court  said,  "it  has  been  decided  that  one  writing 
oannot  be  connected  with  another,  unless  il  in  some  way  re- 
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fers  to  it.  But  if  that  here  relied  on  was  contemperaneous 
with  the  bill  of  sale,  it  can  be  understood  as  refering  to  it, 
without  any  parol  proofs  For  surely,  if  a  vendor  of  slaves 
makes  a  bill- of  sale  with  warranty,  and  at  the  same  time,  the 
vendee  delivered  to  him  a  writing,  stipulating  that  he  should 
not  be  responsible  for  "the  said  negroes"  the  latter  agreement 
might,  without  any  extraneous  proof,  be  understood  to  refer 
to  the  former,  and  to  mean  that  the  vendor  shall  not  be  re- 
sponsible on  his  formal  warranty.  It  would  not  be  inconsis- 
tent with  either  of  the  writings,  or  with  any  rule  of  evidence, 
to  prove  that  they  were  given  at  the  same  time;  and  indeed 
as  that  given  by  the  appellee  has  no  date,  the  fact  of  identity 
as  to  date  is  far  from  being  intrinsically  improbable.  Then 
the  fact  being  sufficiently  avered  in  the  plea,  is  admitted  by 
the  demurrer."  It  is  not  only  allowable  to  show  that  the 
writings  were  made  at  the  sanoe  time,  but  the  circumstances 
under  which  they  were  made,  that  it  may  be  seen  whether 
they  evidence  parts  of  an  entire  transaction,  or  what,  if  any 
connection,  exists  between  them.  Heywood  v.  Perrin,  10 
Pick.  Kep.  228 ;  Etling  v.  The  Bank  of  the  U.  S.  11  Wheat. 
Rep.  59;  3  Phil.  Ev.  C.  &  H.  notes  1420;  Wilson  v.  Troup, 
2  Cow.  Rep.  195 ;  Sumner  v.  Williams,  8  Mass.  Rep.  214 ; 
Fowle  V.  Bigelow,  10  Mass.  Rep.  379 ;  Hopkins  v.  Young, 
11  Mass.  Rep.  302;  Howland  v.  Leach,  11  Pick.  Rep.  154; 
Hollingsworth  v.  Fry,  4  Dal.  Rep.  345. 

True,  the  bond  executed  by  Holman  and  the  agreement  of 
Brown  and  himself,  both  bear  the  same  date  and  are  attested 
by  the  same  witnesses,  and  perhaps  if  the  case  of  Aldridge  v. 
Birney  be  recognized  as  settling  a  principle  of  universal  ap- 
plication, we  should  be  compelled  to  infer  a  connection  be- 
tween them,  and  that  one  of  the  writings  was  the  considera- 
tion for  the  other.  We,  however,  think  that  that  case  cannot 
be  supported,  if  we  correctly  understand  it.  The  same  court 
in  the  subsequent  case  of  Dillingham  v.  Estill  do  not  assume 
that  the  simultaneousness  of  the  date  authorised  the  inference 
that  the  subject  matter  was  identical;  while  the  connection  was 
fairly  inferable  from  the  face  of  the  writings,  it  is  distinctly 
acknowledged,  "that  one  writing  cannot  be  connected  with 
another,  unless  it  in  some  way  refers  to  it." 

The  bond  undertaking  to  give  a  quit-claim  deed  to  one  half 
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of  certain  lands  which  the  obligor  had  purchased  in  Mobile, 
makes  no  reference,  directly  or  indirectly,  to  any  other  agree- 
ment or  transaction  between  the  parties;  and  it  cannot  be  in- 
fered  from  the  subject-matter  of  each  that  they  are  in  any 
manner  connected — it  would  be  a  mere  arbitrary  assumption, 
resting  upon  no  certain  foundation.     But  even  conceding  that 
both  instruments  were  consequent  upon  the  parnership  deal- 
ings of  the  parties  to  them,  and  does  it  follow  that  the  perform- 
ance of  Brown's  covenant  in  respect  to  the  collection  of  cer- 
tain notes  and  accounts,  or  of  any  other  duty  devolved  upon 
him  by  the  agreement,  formed  any  part  of  the  consideration 
for  Holman's  bond,  or  was  a  condition  connected  with  the  ex- 
ecution of  the  deed?     We  think  not.     Such  may  have  been 
the  intention  of  the  parties ;  but  it  would  be  too  much,  in  the 
absence  of  extrinsic  evidence,  to  assume  it  as  a  legal  canclusion. 
The  omission  of  the  recital  of  the  consideration  which  induced 
the  execution  of  the  bond,  does  not  impair  the  obligation,  or 
impose  upon  the  obligee  the  necessity  of  proving  it  by  evidence 
aliunde — if  the  consideration  is  not  impugned,  it  will  be  in- 
tended to  be  sufficient.    This  precise  question  was  thus  deter- 
mined upon  the  bond  now  before  us,  after  an  examination  of 
OUT  act  of  1811  in  respect  to  writings  as  evidence,  in  The 
Heirs  of  Holman  et  al.  v.  The  Bank  of  Norfolk,  12  Ala.  Rep. 
369.     It  is  not  therefore  incumbent  upon  the  party  claiming 
under  the  bond  to  sustain  it,  until  it  is  assailed.   The  opposite 
party  produced  no  evidence  to  show  the  inducements  to  its 
execution,  and  we  have  already  said  that  the  bond  and  agree- 
ment did  not  per  se  establish  their  connection,  so  as  to  require 
the  obligee  to  prove  a  performance  of  his  covenants  to  entitle 
him  to  the  deed,  which  the  obligor  undertook  to  "give." 

It  is  argued  for  the  plaintiff,  that  as  Holman  undertook  by 
his  bond  to  execute  the  quit  claim  deed  to  Brown  in  two  years, 
if  requested,  and  Brown  stipulated  by  his  agreement  "  to  use 
his  best  endeavors  to  collect"  certain  notes  and  accounts  "due 
to  the  firm  of  Holman  &  Brown,  for  the  term  of  two  years" — 
after  which  time  the  uncollected  balance  was  to  be  divided 
between  H.  &  B.,  it  must  be  inferred  that  this  covenant  of 
Brown  was  the  consideration  for  the  bond  by  Holman.  This 
argument  is  founded  upon  the  fact  that  the  limitation  as  to 
the  time  when  the  parlies  were  to  perform  their  respective  en- 
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gagements  is  identical;  and  that  the  covenants  being  to  be 
performed  at  the  same  time,  neither  can  maintain  an  aciiiC^i 
without  showing  a  performance  of^  or  an  offer  to  perform,  or 
at  least  a  readiness  to  perform  his  part. — Piatt  on  Cov'nts,  106. 
If  the  two  writings  could  be  connected  as  the  argument  sup- 
poses, perhaps  the  legal  conclusion  would  follow.  But  as  the 
subject-matter  and  apparent  object  is  dissimilar,  and  neither 
refers  to  the  other  in  terms,  or  by  obvious  implication,  we  can- 
not intend  that  they  evidence  a  single  transaction.  It  would 
be  too  much  to  assume  that  in  making  the  time  when  the  wri- 
tings could  be  enforced  the  same,  it  was  intended  to  make  the 
respective  stipulations  of  the  parlies  dependent  upon  each 
other. 

It  may  be  admitted  that  where  the  effect  of  written  instru- 
ments depends  not  merely  on  their  construction  and  meaning, 
but  upon  collateral  facts  in  pais  and  extrinsic  circumstances, 
the  inferences  ol  fact  to  be  drawn  from  them  should  be  left  to 
the  jury — ^"an  admixture  of  parol  with  written  evidence  draws 
the  whole  to  the  jury." — Elting  v.  The  Bank  of  the  U.  S.,  11 
Wheat.  Rep.  59;  3  Phil.  Ev.,  C.  &  H.'s  notes,  1420;  Sewall 
V.  Henry,  9  Ala.  Rep.  24.  Where,  however,  the  meaning  is 
to  be  collected  from  the  writing,  without  the  aid  of  extrinsic 
proof,  it  is  the  province  of  the  court  to  construe  it. — lb.  In 
the  present  case  there  was  no  evidence  aliunde  shewing  under 
what  circumstances  the  writings  were  executed,  or  which 
could  in  any  manner  vary  their  interpretation.  It  was  then 
the  duty  of  the  court  to  determine  their  effect  from  what  ap- 
peared on  their  face,  and  there  was  no  inquiry  of  fact  which 
should  have  been  referred  to  the  jury. 

As  then  there  was  no  extrinsic  evidence  to  establish  the 
connection  of  the  writings,  it  would  have  been  competent  for 
a  court  of  equity  to  have  enforced  a  performance  of  the  stipu- 
lation of  the  bond ;  and  there  is  consequently  no  error  in  the 
second  charge  to  the  jury.  The  question  arising  upon  the 
first  charge  has  not  been  pressed  at  the  bar,  and  we  understand 
it  was  decided  in  The  Heirs  of  Holman  et  al.  v.  The  Bank  of 
Norfolk,  12  Ala.  Rep.  369,  in  conformity  with  the  ruling  of  the 
Circuit  Court.     The  judgment  is  therefore  affirmed. 

Dargan,  J.,  not  sitting. 
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HERBERT  vs.  HANRICK. 

1.  The  admission  in  evidenceof  a  second  deposition  of  the  same  witness, 
taken  without  a  previous  order,  is  a  naatter  entirely  witliin  the  discre- 
tion of  the  primary  court,  and  is  not  revisa-ble  on  error. 

2.  Where  no  injury  to  the  plaintiff  in  error  could  possibly  have  resulted 
from  the  admission  of  improper  evidences  it  furnishes  no  ground  of 
reversal. 

3.  A  subsequent  parol  ratification  by  one  partner  of  a  deed  for  land,  ex- 
ecuted by  his  copartner  in  the  name  of  each,  is  an  adoption  of  the 
deed  as  his  own,  and  renders  it  binding  upon  him  from  its  date. 

4.  The  Orphans'  Court  of  the  county  in  which  a 'testator  dies  has  juris- 
diction to  take  the  probate  of  his  will  of  real  estate,  and  its  decree  in 
such  case,  however  erroneous,  cannot  be  collaterally  impeached  by  a 
stranger  to  the  proceeding. 

5.  There  is  no  error  in  permitting  the  plaintiff  in  an  action  of  trespass  to 
'  try  title  to  give  in  evidence  a  notice  served  by  him  on  the  defendant, 

apprising  him  of  his  title  and  of  his  intention  to  claim  rent, 

6.  The  possession  of  one  who  claims  title  under  a  mortgagor  is  not  ad- 
verse to  the  mortgagee,  or  those  who  derive  title  from  him. 

7.  Whether  a  possession  is  in  fact  adverse  is  a  question  for  the  jury,  and 
where  there  is  any  evidence  from  which  the  jury  may  infer  it,  an  ap- 
pellate court  cannot  undertake  to  say  that  an  erroneous  charge  touch- 
ing .such  possession  has  worked  no  injury  on  the  ground  of  the  failure 
of  the  proof  to  make  out  the  possession  adverse. 

8.  Adverse  poss«;s6ion  to  avoid  the  deed  of  a  disseisee  need  not  be  founded 
on  colour  of  title:  a  bona  fide  clai"i  of  titl",  asserted  in  a  manner  so  no- 
torious and  distinct  as  to  charge  the  vendor  with  notice,  is  all  that  is 
necessary. 

9.  Whatever  is  sufficient  to  put  a  party  on  inquiry,  must  be  regarded 
as  su^cient  to- charge  him  with  notice. 

10.  The  proof  or  acknowledgment  of  a  deed  of  mortgage,  without  refer- 
ence to  the  form  of  the  probate,  is  all  that  is  necessary  to  admit  it  to 
pecord.     (Honson  v.  Kissam,  8  Ala.  357,  rt-affirmed.) 

11.  The  regularity  and  validity  of  a  trustee's  sale,  and  of  the  purchase 
under  it,  cannot  be  questioned  by  a  stranger  to  the  deed. 

Error  to  the  Circuit  Court  of  Montgomery.  Tried  before 
the  Hon.  John  D.  Phelan. 

This  wgis  an  action  of  trespass  lo  try  titles  to  three  lots  of 
ground  in  the  city  of  Montgomery,  det<ignated  by  the  numbers 
15,  16  and  17,  on  the  souih  side  of  Monroe  street,  and  was 
instituted   by  the  defendant  agaiiiot  plaintiff  in  error.     The 
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plaintiff  in  the  court  below  introduced  as  evidence  a  patent 
from  the  United  States  to  John  Falconer  for  160  acres  of 
land,  which  embraced  the  lots  in  controversy,  and  a  deed  from 
the  patentee  to  Joseph  W.  Bibb,  deceased,  for  lots  15  and  16 
— a  deed  from  the  patentee  to  Joseph  Williams  for  lot  17 — 
one  from  Joseph  to  Thomas  Williams — one  {unrecorded)  from 
Thomas  Williams  to  William  Ross  and  Jonathan  Crane,  who 
were  merchants  and  copartnjers — one  from  Ross  &  Crane,  ex- 
ecuted by  Crane  for  himself  and  Ross,  to  Geo.  Whitman — one 
from  Whitman  to  Victor  F.  Mongin — one  from  Mongin  to 
said  Joseph  W.  Bibb.  Having  shown  title  in  said  Bibb  to 
all  the  lots,  the  plaintiff  then  gave  in  evidence  the  record  of 
the  will  of  said  Bibb,  by  which  authority  was  given  to  his 
executor,  Fleming  Freeman,  to  sell  his  real  estate — a  deed  for 
said  lots  from  said  executor  to  said  Geo.  Whitman — one  from 
Whitman  to  Jacob  D.  Worsham — a  mortgage  from  Worsham 
to  Whitman — and  a  deed  from  Whitman  to  the  plaintiff,  pur- 
porting to  be  founded  on  a  sale  made  under  a  power  con- 
tained in  said  mortgage,  and  which  deed  bears  date  the  26th 
January  1841.  John  D.  Ross,  a  subscribing  whness  to  the 
deed  from  Ross  and  Crane  to  Whitman,  was  examined  under 
a  commission  by  the  plaintiff  to  prove  its  execution,  and  it  ap- 
pearing from  his  answers  that  said  deed  was  executed  by 
Crane  for  himself  and  under  a  power  of  attorney  from  Ross, 
"which  the  witness  stated  was  left  among  the  papers  of  Ross, 
Strang  &  Co.,  of  which  firm  the  witness  was  a  member,  the 
plaintiff  sued  out  a  second  commission,  without  a  previous  or- 
der of  court,  to  prove  the  loss  and  contents  of  the  power  of  at- 
torney. The  interrogatories  attached  to  this  second  commis- 
sion were  crossed  by  the  defendant  without  objection  to  the 
issuance  of  the  commission,  but  when  the  deposition  was  of- 
fered to  be  read  to  the  jury,  he  moved  for  the  first  time  to  sup- 
press it,  which  motion  the  court  overruled.  Other  questions 
raised  by  the  defendant  in  respect  to  the  deposition  are  suffi- 
ciently noticed  in  the  opinion  of  the  court.  It  was  proven  by 
this  witness,  and  by  said  William  Ross  also,  that  the  latter, 
when  he  was  informed  of  what  Crane  had  done,  approved 
and  ratified  it,  and  in  1843  appeared  before  a  nofary  public 
and  formally  acknowledged  the  deed.  The  defendant  objected 
to  the  record  of  the  v^ili  of  J3ibb,  wjjich  Nva^  offered  in  evi- 
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dence  on  the  probate  merely,  because,  although  attested  by 
three  witnesse.s,  it  was  admitted  to  probate  on  the  oath  of  one 
witness  alone,  and  for  the  further  reason  that  the  Orphans' 
Court  has  no  jurisdiction  in  the  matter  of  the  probata  of  wills 
of  real  estate,  but  the  court  overruled  the  objection.  The  plain- 
titf,  by  permission  of  the  court  and  against  the  defendant's  ob- 
jection, to  fix  the  date  from  which  the  rent  commenced,  read 
to  the  jury  a  notice  served  by  him  on  the  defendant  soon  after 
his  purchase  from  Whitman,  informing  him  of  said  purchase 
and  that  he  should  look  to  him  for  the  rent  of  the  premises.— 
The  defendant  proved  possession  in  himself  of  the  lots  since 
1839,  and  introduced  in  evidence  a  deed  for  lot  17  from  Tho- 
mas Williams  to  Charlotte  Dexter,  dated  21st  May  1841,  long 
subsequent  to  that  from  said  Williams  to  Ross  &  Crane,  and 
a  deed  from  her  to  Andrew  Dexter  in  trust  for  the  sole  and 
separate  use  of  the  defendant's  wife  and  her  children.  Andrew 
Dexter  proved  the  consideration  of  this  deed  from  Williams 
to  Charlotte  Dexter,  and  stated  upon  his  examination  that  be 
had  made  the  purchase  from  Williams  in  the  name  of  Char- 
lotte Dexter  at  the  request  of  the  defendant,  which  was  the 
reason  why  the  trust  deed  was  executed  by  said  Charlotte; 
that  he  searched  the  records  before  the  purchase  without  find- 
ing any  deed  from  said  Williams  to  any  person,  but  saw  the 
record  of  the  deed  from  Ross  &  Crane  to  Whitman,  and  upon 
inquiry  of  Williams,  whether  he  had  parted  with  his  right  to 
the  property,  was  informed  by  him  that  he  had  not  made  a 
deed  to  Ross  &  Crane,  but  that  they  had  some  claim  to  it. — 
The  defendant  also  read  in  evidence  a  deed  from  Worsham 
to  one  McGehee  for  all  the  lots,  which  bears  date  subsequently 
to  the  mortgage  from  the  former  to  Whitman,  and  a  quit-claim 
tieed  from  McGehee  to  one  Taliaferro,  now  deceased,  dated 
the  1st  May  1840,  and  oilbred  to  prove  that  Taliaferro  stated 
he  had  purchased  the  lots  for  the  defendant's  wife  and  child- 
ren, but  the  proof  having  shown  that  the  purchase  of  Taliaferro 
was  on  a  credit,  and  that  he  gave  his  note  with  one  Ware  as 
his  security  for  the  purchase  money,  the  latter  of  whom  has 
paid  it  since  the  death  of  Taliaferro,  the  court  excluded  the 
evidence  thus  offered. 

The  court  gave  three  affirmative  charges  to  the  jury,  the 
second  of  which  w£is,  "  that  to  constitute  adverse  possession  in 
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the  defendant,  he  must  hold  or  claim  under  a  colour  of  title, 
otherwise  his  possession  would  not  be  adverse."  The  defen- 
dant asked  the  court  to  charge  the  jury,  among  other  matters, 
"  that  the  deed  from  Thomas  Williams  to  Ross  &  Crane,  not 
being  recorded,  is  not  evidence  of  notice  to  any  one  of  their 
claim,  and  unless  ther.e  be  proof  of  actual  notice  of  the  purchase 
by  Ross  &  Crane,  either  to  the  defendant  or  his  agent,  before 
his  purchase  and  the  payment  of  the  purchase  money,  then 
the  defendant  is  an  innocent  purchaser  for  valuable  considera- 
tion without  notice,  &c. ;"  also,  "  that  the  probate  of  the  mort- 
gage from  Worsham  to  Whitman  did  not  authorise  its  record, 
and  the  record  is  consequently  not  notice  to  any  one," — ^both 
of  which  charges  were  refused.  Charges  were  likewise  re- 
quested and  refused,  tending  to  impeach  the  fairness  of  the 
sale  under  the  mortgage,  and  of  the  plaintiif's  purchase 
thereat. 

To  the  several  rulings  of  the  court,  to  the  charges  given  and 
to  the  refusals  to  charge  as  requested,  the  defendant  excepted, 
and  now  assigns  each  as  error. 

T.  &  J.  Williams,  for  plaintiff  in  error: 

1.  The  court  should  not  have  admitted  the  second  deposi- 
tion of  Jno.  D.  Ross,  as  it  was  taken  without  an  order  of  court. 

2.  The  court  should  have  suppressed  so  much  of  the  depo- 
sition of  the  same  witness  as  relates  to  the  power  of  attorney 
from  Ross  to  Crane :  because,  1st — the  interrogatory  did  not 
call  for  such  an  answer;  2d — it  was  the  admission  of  parol 
proof  of  a  writing,  without  a  previous  predicate ;  3d — 'it  was 
allowing  the  witness  to  fix  the  character  of  the  instrument 
without  giving  its  contents. 

3.  The  court  should  have  excluded  all  the  proof  in  reference 
to  the  power  of  attorney :  because,  1st — it  did  not  authorise 
the  making  of  a  deed  for  land ;  2d — the  ratification  by  Wm. 
Ross  was  not  until  1843,  long  after  plaintiff's  purchase ;  3d — 
until  this  ratification  the  fee  was  in  Ross  and  no  one  else 
could  convey  it.  Fripps  v.  McGehee,  5  Port.  413,  and  cases 
cited. 

4.  The  record  of  Bibb's  will  was  improperly  admitted  as 
evidence,  because;  1st — a  will  can  only  be  proven  in  solemn 
form  in  chancery.     Johnson,  et  al.  v.  Glascock  and  wife,  2 


JUNE  TERM,  1849.  5S5 


Herbert  v.  Hanrick. 


Ala.  233  ;  2d — the  Judge  of  the  Orphans'  Court  has  no  juris- 
diction to  take  the  probate  of  wills  of  real  estate.  2  Rand. 
192 ;  3d — it  was  admitted  to  probate  on  the  oath  of  one  wit- 
ness alone. 

5.  The  declaration  of  Taliaferro  should  not  have  been  exclud- 
ed, because,  Isl — a  trust  may  be  raised  by  parol;  2d — it 
showed  that  the  defendant  claimed  as  purchaser,  and  that  his 
possession  was  adverse  to  plaintiff's  vendor. 

6.  The  court  erred  in  permitting  the  plaintiff  to  read  to  the 
jury  the  notice  given  by  him  to  the  defendant. 

7.  The  court  erred  in  its  second  charge  to  the  jury.  Colour 
of  title  is  not  necessary  to  an  adverse  possession.  Gray  v.  Mof- 
fit,  2  Bibb,  206;  2  P.enn.  Rep.  452;  1  Root's  Rep.  50,68, 151, 
412;  7  Sergt.  &  R.^177;  10  8erg.  &  R.  334;  Lamar  v.  Minter, 
13  Ala.  31.  Whether  it  be  adverse  or  not  is  a  question  of 
fact  for  the  jury. 

8.  The  deed  of  Ross  &  Crane  not  having  been  recorded 
and  Charlotte  Dexter  or  her  agent  having  no  actual  notice  of 
it,  the  defendant's  wife  and  children  were  entitled  to  the  pro- 
tection of  bona  fide  purchasers  without  notice,  and  the  court 
should  have  given  the  first  charge  requested. 

9.  The  mortgage  from  Worsham  to  Whitman,  being  re- 
corded upon  an  insufficient  probate,  was  void, — Brock  v. 
Headen,  13  Ala.  375;  Shelton  v.  Armor,  et  al.  13  Ala.  652; 
McCaskie  v.  Amarine,  12  Ala.  22;  Sewell  v.  Glidden  1  Ala. 
52 ;  Magee  v.  Carpenier,  4  Ala.  469 ;  and  the  second  charge 
requested  should  therefore  have  been  given. 

10.  The  charges  requested  in  reference  to  the  unfairness  of 
the  sale  by  the  trustee  and  purchase  by  the  plaintiff  were  pro- 
per under  the  evidence  and  should  not  have  been  refused. 

Bei^er  &  Harris,  &  Elmore,  for  the  defendant  in  error; 

1.  It  is  a  matter  of  discretion  with  the  court  to  permit  a  se- 
cond deposition  of  a  witness  to  be  read,  and  cannot  be  re- 
viewed in  this  court.  Hester,  Wilson  &  White  v.  Lumpkin, 
4  Ala.  509.  The  motion  was  made  after  the  trial  had  com- 
menced and  was  therefore  properly  refused — but  even  if  im- 
proper, the  refusal  cannot  be  assigned  as  error.  Cullum  v. 
Smith  &  Conkling,  6  Ala.  625;  Wall  v.  Williams,  11  ib.  826; 
Spence  v.  Mitchell,  9  ib.  744.  2d.  The  testimony  of  the  wil- 
42 
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ness  in  answer  to  the  second  direct  interrogatory  was  resipon- 
sive.  But  if  not,  no  injury  has  resulted  to  the  plaintiff  in  er- 
ror by  the  admission  of  the  evidence,  because,  in  a  subsequent 
part  of  the  testimony  it  was  proved  that  Ross  was  informed 
of  the  execution  of  the  deed,  ratified  the  act  and  ackiK)vvledg- 
ed  the  deed  in  wriiing,  and  the  power  was  proven  to  have 
been  lost.  Garrett  v.  Rhea,  adm'r.  9  Ala.  134;  Fant  v.  Cath- 
cart,  8  ib.  726;  Strawbridge  v.  Spann,  8  ib.  820;  Haynes  v. 
Crutchfield,  9  ib.  189;  Early  v.  Dye  &  Dye,  14  ib.  158.  3d. 
The  probate  of  a  will  in  the  proper  county  is  final  and  con^ 
elusive  as  ta  its  validity,  and  cannot  be  collaterally  impeached. 
Darrington  v..Borbnd',  3  Porter,  333;  2  Greenl.  Ev]  §  672, 
p,  558,  and  cases  cited  in  note;  Tarver  v,  Tarver,  et  al.  9  Pet. 
180 ;  1  Story's  Rep.  547 ;  S  N.  Hamp.  124 ;  2  Taylor's  N.  C. 
13;  8  Yerger,  186;  5  Monroe,  42  ;  Clay's  Digest,  §  10,  59^; 
ib.  §s  21,  22,23,24,301;  ib.  §s  26,  27,  (last  clause)  302;  John- 
son, et  al.  V.  Glascock  and  wife,  2  Ala.  233.  A  sole  executor 
can  sell  lands  devised  to  be  sold. — Clay^s  Digest  §  14,  528-. 
4.  Notice  of  the  purchase  by  Hanrick,  even  if  unnecessary, 
could  not  prejudice  the  defendant  in  the  court  below.  Haynes 
V.  Ciutchfield,  7  Ala.  189;  Early  v.  Dye  &  Dye,  14  ib.  158. 
5th.  The  declarations  of  Taliaferro  were  inadmissible — they 
were  irrelevant  and  tended  to  vary  the  deed.  1  Greenl.  Ev. 
§  52,  59;  ib.  §  278,  315;  Jadvson,  ex  dem.  v.  Frost,  5  Cowen, 
346 ;  Lamar  v.  Minter,  13  Ala.  38.  6th.  The  mortgagor  and 
those  who  claim  under  him  cannot  set  up  an  adverse  posses- 
sion to  the  mortgagee  or  his  assignees.  Wiswall  v.  Ross  & 
Earlc,  4  Porter,  328 ;  1  Johns.  Ch.  575 ;  3  Vern.  271 ;  1  Mc- 
Cord's  Ch.  397;  5  Cow.  173;  4  Cranch.  419;  3  Dess.  408; 
Wilson  v.Watkins,  3  Pet.  47;  Foster  v.  Goree,  5  Ala.  424;  2 
Fonb.  Eq.  152.  7th.  The  court  will  not  reverse  for  an  im- 
pr<3per  charge,  if  no  injury  has  resulted.  9  Porter,  403;  1  Ala. 
452;  3  ib.  419;  4  ib.  367.  8th.  To  constitute  an  adverse  pos- 
session, it  must  be  bona  fide  under  colour  of  title,  and  connec- 
ted wiih  the  title.  Jackson,  ex  dem.  v.  Todd,  2  Game's  Rep. 
183;  Jackson,  (?.r  dem.  v.  Ellis,  13  Johnson,  118;  Smith,  ex  dem. 

V.  Bentes,  9  ib.  174  ;  Jackson,  ex  dem.  v. 18  ib.  40 ; 

Jackson,  ex  dem.  v.  Newton,  18  ib.  353;  La  Frembers  v. 
Jackson,  8  Cowen,  589;  Jackson,  ex  dem.  v.  Ten  Eyck,  5  ib. 
346;  Living--ton  V.  Penn.  Iron  Co.  9  Wend.  511;  1  Lomax 
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Digest,  622;  Jackson  v.  Jackson,  5  Cowen,  173;  Jackson  v. 
Hill,  5  Wend.  532 ;  Jackson  v.  Thomas,  16  Johnson,  293. 
9lh.  There  was  no  evidence  that  Herbert,  or  those  under 
whom  he  held,  were  purchasers  without  notice,  but  the  court 
was  bound  from  the  evidence  to  declare  that  they  bought  with 
notice.  10th.  The  mortgage  having  been  recorded  within  the 
time  required  by  statute,  the  defect  of  the  probate  cannot  im- 
pair the  validity  of  the  record  as  notice.  Hobson  v.  Kissam, 
8  Ala.  357.  11th.  The  iri^?gularities  in  a  sale  by  a  trustee 
cannot  be  questioned  by  any  but  a  parly  to  the  deed.  Gray 
V.  Colgin,  11  Ala.  519;  Brown  v.  Lipscomb,  9  Porter,  472; 
Foster  v.  Goree,  5  Ala.  424. 

CHHjTOX,  J. — We  will  dispose  of  the  several  assign- 
ments'of  error  in  the  order  in  which  the  plaintiff's  counsel  pre- 
sents them  for  our  consideration. 

1.  The  allowing  of  the  second  deposition  of  John  D.  Ross  to 
be  read  to  the  ju?y  was  a  matter  within  the  discretion  of  the 
judge  trying  the  cause.  We  are  not  to  presume  that  the  court 
exercised  this  discretion  capriciously,  but  on  the  contrary, 
that  the  proof  was  properly  admitted.  The  matter  being  one 
of  discretion,  is  not  revisable  on  error,  and  consequently  the 
first  and  second  assigmnents  of  error  cannot  be  allowed  to 
prevail.  Hester,  Wilson,  White  &  Co.  v.  Lumpkin,  4  Ala. 
Rep.  509,  512. 

2.  The  second  objection  is,  that  the  court  should  have  sup- 
pressed so  much  of  the  deposition  of  John  D.  Ross  in  his  an- 
swer to  the  second  direct  interrogatory  as  went  to  show  that 
a  deed  from  Ross  &;  Crane  to  Whitman  for  a  portion  of  ih* 
premises  sued  for  was  executed  by  virtue  of  a  power  of  at- 
torney. It  is  insisted  that  the  inquiry  made  by  the  intemroga* 
tory  has  no  reference  to  a  power  of  attorney — also,,  that  the 
witness  was  giving  parol  proof  of  it  without  its  pcoxluction, 
and  that  allowing  the  witness  to  speak  of  it  as  a  power  of  at- 
torney was  permitting  him  to  fix  its  character  and  legal  effect, 
without  giving  its  contents,  so  that  the  court  might  determine 
whether  it  was  in  fact  the  instrument  thus  designated  in  legal 
parlance.  The  interrogatory  read.s  as  foJlows — "Look  upon 
the  deed  now  t^howu  you  at  the  time  of  your  ex;imit.aiion, 
and  then  stale  wholher  or  no  you  ate  tlie  subscribing  whnesa 
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to  the  same?  If  yea,  state  when  and  where  said  deed  was 
executed,  and  who  executed  the  same,  and  who  was  called 
upon  to  witness  the  execution  thereof?"  In  response  to  this 
interrogatory,  the  witness  answered,  that  he  saw  the  deed  ex- 
ecuted the  17th  January  1831,  the  day  it  bears  date — that  him- 
self and  one  E.  R.  Robinson  were  subscribing  witnesses; 
"  that  Jonathan  Crane  signed  for  himself  and  also  for  William 
Ross  under  a  power  of  aiiorneyr  The  point  in  issue,  as  re- 
spects the  proof  here  objected  to,  was  the  execution  of  the 
deed  by  William  Ross.  The  witness  was  called  upon  to 
prove  its  execution,  he  having  subscribed  it  as  one  of  the  wit- 
nesses. We  think  it  was  very  proper  for  the  witness  to  state 
the  manner  of  its  execution — that  Ross  did  not  sign  it  himself 
personally,  but  by  Crane,  who  acted  under  a  power  of  attor- 
ney. The  answer  connects  itself  with  the  interrogatory  suffi- 
ciently in  our  opinion,  to  render  it  proper.  Besides,  it  is  the 
settled  rule  of  practice,  that  a  motion  will  not  be  entertained 
to  suppress  a  deposition,  sprung  for  the  first  time  upon  the 
trial,  when  such  deposition  has  been  taken  in  conformity  to 
the  statutes.  Cullum  v.  Smith  &  Conklin,  6  Ala.  Rep.  625 ; 
Carter  v.  Manning  &  Jackson,  7  ib.  851  ;  Spence  v.  Mitchell, 
9  ib.  744;  Wall  v.  Williamson,  11  ib.  833-4.  In  the  latter 
case,  it  is  said  to  be  the  duty  of  the  court  to  protect  the  jury 
against  the  admission  of  improper  evidence,  when  it  is  objec- 
ted to,  no  matter  through  what  medium  it  is  ofTered.  This  is 
true  of  evidence  which  is  inadmissible ;  but  where  the  witness 
is  competent,  his  evidence  taken  according  to  the  statute,  and 
the  facts  deposed  to  are  admissible.  Is  it  not  too  late  after  the 
party  goes  to  trial  to  suppress  any  material  part  of  the  deposi- 
tion ?  Does  not  the  same  reason,  which  forbids  the  suppres- 
sion of  the  whole,  equally  apply  to  all  the  parts  of  which  it  is 
composed?  But  it  is  said  the  proof  was  illegal  in  itself,  and 
and  under  the  rule  above  laid  down,  liable  to  be  excluded  at 
any  time.  In  an  after  part  of  the  deposition,  it  is,  we  think, 
substantially  shown  that  the  power  of  attorney  was  lost.  The 
witness  says  it  was,  the  last  time  he  saw  it,  among  the  papers 
of  Ross,  Strang  &  Co.;  that  he  destroyed  said  papers,  deeming 
them  worthless,  and  presumes  that  he  destroyed  this  paper 
also.  It  is  further  made  to  appear  that  Ross  ratified  fully  the 
act  of  Crane,  so  that  no  injury  from  its  admission  could  pos* 
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sibly  have  resulted  to  the  plaintiff  in  error.  The  cases  of 
Dye  V  Earley,  14  Ala.  Rep.  158,  and  Garrett  v.  Rhea,  adm'r, 
9  ib.  134,  are  in  point  to  show,  that  the  admission  of  such  ev- 
idence furnishes  no  reason  for  reversing  the  judgment. 

3.  It  is  objected  in  the  third  place,  that  the  court  should 
have  excluded  all  the  proof  in  relation  to  the  power  of  attor- 
ney, and  the  ratification  by  Ross  of  the  act  of  his  partner 
Crane,  in  executing  the  deed  to  Whitman,  because  the  ratifi- 
cation did  not  take  place  until  1843,  whereas  the  defendant  in 
error,  (Hanrick,)  acquired  his  title  in  1841.  This  view  can- 
not be  sustained— conceding  that  the  general  power  of  attor- 
ney given  by  Ross  to  Crane,  to  transact  all  business  relating 
to  the  affairs  of  the  firm  in  his  absence,  did  not  authorise  the 
execution  of  a  deed  in  his  name,  conveying  real  estate,  still 
the  subsequent  ratification  of  the  act  by  Ross  relates  back, 
and  makes  the  deed  effectual  against  him  from  its  date.  Wood 
v.  McCain,  7  Ala.  Rep.  800,  806,  and  authorities  cited.  I  am 
aware  of  the  rule  which  requires  that  the  ratification  of  an  un- 
authorised deed  made  in  the  name  of  the  principal,  must  be 
under  seal,  but  the  strictness  of  this  common  law  rule  has 
been  relaxed,  when  applied  to  commercial  copartnerships  and 
other  associations  of  individuals,  operating  with  joint  funds 
for  a  common  profit.  In  Green  v.  Seaton  &  Bunker,  1  Hall, 
262,  the  authorities  are  very  ably  reviewed,  and  the  result  de- 
ducible  from  them  is  strictly  stated  to  be,  that  although  an  ab- 
sent partner  is  not  bound  by  the  deed  executed  for  him  by  his 
copartner  without  bis  previous  authority  or  permisaion,  or  his 
subsequent  assent  and  adoption,  yet  such  subsequent  adoption 
of  the  seal  as  his  own  will  impart  efficacy  to  the  instrument 
as  his  deed,  and  the  previous  authority  or  subsequent  ratifica- 
tion may  be  by  parol — ib.  270  ;  Darst,  et  al.  v.  Roth,  4  Wash. 
C.  C.  Rep.  471;  Ball  v.  Dunsterville,4  Term  Rep.  313;  Lord 
Lovelace's  case,  Sir  Wm.  Jones'  Rep.  268;  Skinner  v.  Day- 
ton, et  al.  5  Johns.  Ch.  Rep.  361,  S.  C. ;  19  Johns.  Rep.  513  ; 
Cady  V.  Shepherd,  11  Pick.  Rep.  400.  In  the  case  last  cited, 
the  action  was  upon  a  covenant  under  seal,  executed  in  the 
firm  name  by  one  of  the  partners  without  the  authority  of  the 
other  in  writing.  The  plaintiff  ofl'ered  proof  tending  to  show 
a  previous  assent  rind  also  a  ratification  of  the  act  by  parol 
declarations,  and  the  question  was  raised  whether  such  parol 
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.  ratification  made  it  the  deed  of  both  the  partners.     The  court 
after  considering  the  authorities  at  pome  length,  held,  that  a 

•i5  partner  may  bind  his  co-partner  by  a  contract  under  seal  made 

in  the  name  and  for  the  use  of  the  firm  in  the  course  of  the 
partnership  business,  provided  the  co-partner  assents  to  the 
contract  previously  to  its  execution  or  afterwards  ratifies  and 

fl&,  adopts  it.  See  also  as  to  the  retroactive  e fleet  of  the  subse- 
quent ratification  of  the  contract — Randall  v.  Van  Vetchen, 
et  al.  19  John.  Rep.  60 ;  Bank  Columbia  v.  Patterson,  7  Cranch, 
297.  Story  on  Part.  180  asserts  the  general  doctrine  to  be,  that 
a  prior  authority,  or  a  subsequent  ratification,  either  express 
or  implied,  verbal  or  written,  is  sufficient  to  establish  the  deed 
as  the  deed  of  the  firm,  and  binding  upon  it  as  such.  See 
also  note  1,  ib.  The  same  learned  author,  in  bis  work  on 
Agency  §  239,  says,  where  a  principal  upon  a  full  knowledge 
of  all  the  circumstances  of  the  case,  deliberately  ratifies  the 
acts  of  his  agent,  he  will  be  bound  thereby  as  fully  to  all  in- 
tents and  purposes,  as  if  he  had  originally  given  him  direct 
authority  in  the  premises  to  the  extent  which  his  acts  &c.  reach ; 
the  maxim  being  omnis  ratihabitio  relrotrahitur  et  mandato 
priori  wquiparatur — ib.  §  445;  1  How.  Rep.  5Q.  The  forego- 
ing authorities  we  think  are  quite  sufficient  to  show  that  the 
court  properly  refused  to  exclude  from  the  jury  the  proof  in 
respect  to  the  execution  of  the  deed  under  the  power  of  attor- 
ney from  Ross,  he  having  ratified  the  act  of  Crane,  his  copart- 
ner, by  the  most  unequivocal  evidence  of  his  approbation, 
to  wit,  his  acknowledgement  of  the  deed  before  a  notary  pub- 
lic for  the  purpose  of  registration. 
^  .  4.  It  appears  from  the  bill  of  exceptions,  that  one  Falconer 
held  the  patent  from  the  United  States  for  the  land,  embracing 

.#  the  lots  in  question;  that  he  conveyed  two  of  the  lots,  15  and 

16,  to  Joseph  W.  Bibb,  on  the  4th  January  1833,  and  that  lot 
17  was  conveyed  by  said  Falconer  to  Joseph  Williams  on  the 
20th  February  1821,  who  conveyed  to  Thomas  Williams  11th 
May  1821,  who  conveyed  to  Ross  &  Crane  20th  May  1828, 
who  conveyed,  as  before  stated,  to  Geo.  Whitman,  17lh  Jan- 
uary 1831,  who  conveyed  to  Victor  F.  Mongin  4th  May  1831, 
and  he  to  said  Bibb  the  1st  January  1833.  The  title  to  all 
the  lots  sued  for  having  been  traced  to  Bibb,  it  was  proposed 
to  show  that  Fleming  Freeman,  as  executor  of  said  Bibb,  ort 
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the  17th  March  1834,  conveyed  them,  as  such  executor,  bj 
virtue  of  the  powers  confered  on  him  by  the  will  of  said  Bibb, 
to  one  Whitman,  under  whom  the  defendant  in  error  claimed 
tide.  To  show  the  authority  of  Freeman  to  execute  such  con- 
veyance, the  plaintiff  below  offered  the  record  of  the  last  will 
and  testament  of  said  Bibb,  showing  that  a  will  was  executed 
by  him,  7th  July  1833,  and  although  regularly  attested  by 
three  witnesses,  had  been  admitted  to  probate  by  the  Orphans' 
Court  of  Montgomery  county,  where  said  testator  died,  upon 
the  oath  of  one  witness  only.  This  will,  being  offered  upon 
the  probate  without  other  proof,  was' objected  to  by  the  coun- 
sel of  Herbert,  but  the  objection  was  overruled,  and  it  is  here 
insisted:  1st — that  the  Judge  of  the  Orphans' Court  has  no 
jurisdiction  to  take  the  probate  of  the  wills  of  real  estate;  2d — 
that  one  witness  is  not  sufficient  to  establish  its  execution. 
As  to  the  first  of  these  objections,  it  is  sufficient  to  say  that  the 
1st  and  12lh  sections  of  the  act  of  1806  (Clay's  Dig.  300,  §  21, 
and  598,  §  10,)  confer  upon  the  Orphans'  Court  the  power 
and  jurisdiction  of  admitting  Avills  to  probate.  The  same  ju- 
risdiction is  confered  by  the  act  of  1821,  (after  the  adoption  of 
the  constitution,)  which  declares  that  the  Judge  of  each  Or- 
phans' Court  shall  have  power  within  the  county  to  take  the 
probate  of  wills,  grant  and  repeal  letters  ti'stamentary,  &c. — 
Clay's  Dig.  303,  §  81.  The  court  having  jurisdiction,  it  fol- 
lows that  the  second  position,  if  it  would  avail  upon  a  direct 
application  to  set  aside  the  probate  of  the  will,  cannot  be  sus- 
tained, as  it  amounts  to  an  attempt  on  the  part  of  an  entire 
stranger  to  the  proceeding  co'laterally  to  impeach  it.  It  may 
safely  be  stated  as  an  undeniable  proposition  of  law,  that  the 
judgment  or  decree  of  the  Orphans'  Court,  which  with  us  has 
cognisance  of  the  probate  of  wills,  both  of  personal  and  real 
estate,  is  final  and  conclusive  upon  all  persons  until  it  is  di- 
rectly impeached  as  provided  for  by  law.  Such  was  the  de- 
cision of  this  court  in  McGrew  v.  McGrew,  1  Stew.  &  Port. 
30,  and  Hilliard  &  Wife  v.  Benford's  Heirs  et  al.  10  Ala. 
Rep.  977-983;  see  also  Cole  v.  Conolly,  at  the  present  term; 
2  Greenl.  Ev.  630-1,  §  672,  notes  1,  2 — where  the  authorities 
are  cited.  It  is  not  objected  in  this  case,  that  the  will  has  not 
the  number  of  witnesses  required  to  give  it  validity.  On  the 
contrary,  the  bill  of  exceptions  certifies  that  it  was  executed 
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in  the  presence  of  three  witnesses,  but  was  sdmitted  to  pro- 
bate on  the  oath  of  one.  The  objection  is  not  that  the  will  is 
void,  but  that  the  probate  is  irregular.  The  statute  affords 
any  party  injured  by  such  irregularity  the  right  to  an  appeal, 
&c.,  and  in  our  judgment,  we  should  establish  a  most  ruinous 
precedent  to  hold  that  even  after  the  expiration  of  five  years, 
when  by  the  terms  of  the  statute  the  probate  becomes  final 
and  conclusive,  and  cannot  be  impeached  by  a  direct  applica- 
tion to  chancery  by  a  party  interested,  a  mere  stranger  may 
collaterally  impeach  it.  But  we  need  not  dwell  longer  on 
this  point,  inasmuch  as  it  is  very  clear  that  however  erroneous 
the  decree  may  be,  having  been  made  by  a  court  of  competent 
jurisdiction,  it  is  valid  until  impeached  or  set  aside,  and  can- 
not be  collaterally  called  in  question.  See  Apperson  v.  Cot- 
treli,  3  Por.  51.  We  need  not  therefore  examine  as  to  the 
regularity  of  the  probate. — See,  however,  8  Ala.  538. 

5.  There  was  no  error  in  permitting  the  plaintiff  below  to 
read  to  the  jury  the  notice  which  he  caused  to  be  served  on 
the  defendant,  advising  him  of  his  purchase  and  that  he  should 
look  to  him  for  the  rent.  Sec.  The  party  could  not  possibly 
have  been  prejudiced  by  its  admission,  and  although  it  was 
unnecessary,  it  was  not  wholly  irrelevant.  This  court  has  sev- 
eral times  decided  that  the  admission  of  notices  similar  in 
their  character  was  no  ground  of  error. — Haynes  v.  Crutch- 
field,  7  Ala.  Rep.  189;  Easley  v.  Dye  &  Dye,  14  Ala.  158. 

6.  We  are  informed  by  the  bill  of  exceptions,  that  the  de- 
fendant below  produced  a  deed  from  Thomas  Williams  to 
Charlotte  Dexter,  dated  21st  May  1841,  for  lot  number  17, 
and  also  a  deed  from  said  Charlotte  to  Andrew  Dexter  in  trust 
for  the  sole  and  separate  use  of  Mrs.  Herbert,  the  wife  of  said 
defendant,  dated  28th  June  1841.  He  also  proved  that  he 
was  in  possession  of  said  lots  before  either  of  these  deeds  was 
executed.  Said  Herbert  then  introduced  a  quit-claim  deed 
for  lots  number  15,  16  and  17,  dated  the  1st  May  1840,  from 
WUliam  McGehee  and  wife  to  General  Taliaferro,  and  hav- 
ing proved  that  he  was  in  possession  of  the  premises  sued  for 
anterior  to  the  execution  of  said  quit-claim  deed,  he  offered  to 
prove  that  Taliaferro,  to  whom  McGehee  had  conveyed,  said 
he  had  purchased  these  lots  for  Herbert's  wife  and  children. 
It  was  shown  that  Taliaferro  was  dead.     This  proof  w^as  re- 
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jected  by  the  presiding  judge,  and  constitutes  the  sixth  ground 
of  exception.  It  is  insisted  that  this  proof  was  legal,  as  show- 
ing an  existing  trust  in  favor  of  Mrs.  Herbert  and  her  child- 
ren, and  to  explain  the  character  of  the  defendant's  possession, 
to-wit,  that  he  claimed  as  a  purchaser,  and  consequently  held 
adversely.  It  will  be  observed  that  the  bill  of  exceptions  no 
where  informs  us  that  Herbert  was  induced  to  act  upon  the 
declarations  made  by  Taliaferro,  or  that  he  took  or  retained 
the  possession  of  the  premises  in  virtue  thereof  Indeed,  it 
does  not  appear  that  such  declarations  were  made  in  his  pre- 
sence, or  were  ever  communicated  to  him.  Neither  is  it  pre- 
tended that  the  deed  from  McGehee  to  Taliaferro  was  exe- 
cuted through  mistake,  or  in  any  way  fails  to  speak  the  true 
intention  of  the  parties.  It  is  not  shown  that  Herbert  or  his 
wife  or  children,  the  alleged  beneficiaries,  ever  paid  any  por- 
tion of  the  purchase  money  to  McGehee,  or  are  liable  in  any 
way  for  the  same.  How,  under  such  circumstances,  parol 
proof  of  declarations  made  by  Taliaferro,  that  he  was  buying 
or  had  purchased  the  lots  for  Mrs.  Herbert  and  her  children, 
can  be  admitted  in  a  court  of  law,  the  effect  of  which  is  to  vary 
the  terms  of  the  deed,  can  be  received,  we  are  at  a  loss  to  de- 
termine. It  is  true  that  in  many  cases  parol  proof  may  be 
received  to  raise  trusts  or  rebut  equities,  and  to  show  that 
deeds  absolute  on  their  face  were  designed  as  mere  securities, 
dec,  but  the  case  at  bar  does  not  come  within  any  exception 
to  the  general  rule  "  that  the  deed  must  be  regarded  as  speak- 
ing its  own  meaning,  and  cannot  be  limited,  enlarged,  or  ex- 
plained by  parol  evidence,  so  as  to  make  it  operative  otherwise 
than  its  terms  indicate." — Lamar  v.  Minter,  13  Ala.  Rep.  31- 
38,  where  the  authorities  are  refered  to.  Neither  can  we  per- 
ceive how  the  declarations  of  Taliaferro  can  affect  the  question 
of  adverse  possession,  since,  as  we  have  before  stated,  the  de- 
fendant's possession  is  unconnected  by  any  proof  with  such 
declarations,  and  they  were  not  offered  in  connection  with  a 
proposition  so  to  connect  them.  They  are  clearly  improper 
as  original  testimony,  since  they  constitute  no  part  of  the  res 
g-estce,  not  having  been  made  at  the  time  of  the  purchase  which 
they  were  designed  to  explain. — Lee  v.  Hamilton,  adm'r,  3 
Ala.  Rep.  533;  Harris  v.  Taylor,  13  Ala.  Rep.  321-328,  and 
cases  there  cited.     But  were  we  wrong  in  tliis  view,  it  is  per- 
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fectly  clear  that  the  ekdusion  of  the  declarations  has  worked 
no  injury  to  the  plaintiff  in  error,  since,  if  they  tended  to  show 
that  he  claimed  to  hold  under  the  quit-t^laim  deed  from  Mc- 
Gehee  to  Taliaferro,  he  would  thus  connect  himself  with  the 
title  of  Worsham,  which  he  sold  to  McGehee,  and  that  title, 
being  but  the  equity  of  redemption,  could  not  be  set  up  as  ad- 
verse to  the  mortgagee,  or  to  Hanrick,  who  claims  in  virtue 
of  a  sale  made  under  the  mortgage.  That  one  claiming  title 
under  the  mortgagor  does  not  hold  adversely  to  the  mortgagee 
or  his  assignee,  see  Wiswall  v.  Ross  &  Earle,  4  Port.  321-28 ; 
Foster  v.  Goree,  5  Ala.  424-7 ;  3  Peters'  Rep.  47;  4  Cranch,  419. 
7.  Had  the  evidence  shown  that  the  plaintiff  in  error  claimed 
to  hold  under  the  deed  from  McGehee  to  Taliaferro,  and  in 
no  other  right,  we  might  conclude  this  opinion,  and  dispense 
with  an  investigation  of  the  charges,  as  the  question  of  adverse 
possession  could  not  arise,  according  to  the  view  we  have 
above  taken.  But  this  does  not  affirmatively  appear  by  the 
evidence  in  the  record.  On  the  contrary,  there  was  proof  that 
Herbert  went  into  possession  before  the  execution  of  the  deed 
from  McGehee  to  Taliaferro,  and  that  he  afterwards  requested 
Andrew  Dexter  to  procure  a  deed  from  Williams  tp  Charlotte 
Dexter  for  lot  number  17,  who  conveyed  to  said  Andrew  in 
trust  for  the  benefit  of  Mrs.  Herbert  and  her  children.  These 
facts  having  gone  to  the  jury,  it  was  for  them  to  determine 
upon  the  character  of  Herbert's  possession.  The  court  could 
not  determine  that  he  claimed  to  derive  his  title  and  to  hold 
exclusively  under  VVorsham,  the  mortgagor,  and  thus  cut  off 
the  inquiry  of  the  jury  upon  the  facts  above  refered  to,  which, 
however  inconclusive  they  may  be,  at  least  tended  to  show 
that  he  may  have  entered  and  held  the  possession  under  claim 
of  adversary  title.  It  is  said  in  a  learned  note  to  Smith's 
Leading  Cases,  396,  (44  Law  Lib.  416,)  "  What  constitutes 
adverse  possession,  and  what  evidence  is  sufficient,  are  of 
course  questions  of  law;  whether  in  fact  the  possession  is  ad- 
verse, or  under  the  owner's  title,  is  for  the  jury,  and  the  bur- 
then of  proving  the  possession  was  adverse  is  upon  the  person 
alleging  it."— 2  Watts,  23-27 ;  3  Penrose  &  Watts,  132.  If 
then  in  the  charge  of  the  court  to  the  jury  there  was  error,  the 
proof  conflicting  as  to  whether  the  plaintiff  in  error  held  and 
claimed  under  the  deed  from  McGehee  or  from  Charlotte 
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Dexter,  or  by  claim  of  title  exclusive  of  both,  we  cannot  try 
the  facts,  and  say  no  injury  has  resulted  to  the  party  from  the 
erroneous  charge,  because  the  proof  may  fail  to  make  out  the 
possession  adverse.  The  facts  are  for  the  jury.  Strong  v. 
Strong,  6  Ala.  347. 

8.  Let  us  then  consider  the  charge  which  was  given  by  the 
court  in  respect  to  the  question  of  adverse  possession.  That 
assumes,  as  a  legal  proposition,  "that  to  constitute  the  defend- 
ant's possession  adverse,  he  must  hold  or  claim  under  colour  of 
tUle."  We  understand  by  this,  that  the  defendant,  in  the  opin- 
ion of  the  court,  must  not  only  claim  to  hold  adversely,  assert- 
ing title  in  himself,  but  he  must  have  colour  of  title — in  other 
words,  some  deed  or  written  evidence  cff  title.  Thus  under- 
stood, we  think  the  charge  erroneous.  The  authorities  cited 
from  New  York  seem  to  countenance  this  doctrine,  but  this 
court  has  never  gone  so  far,  and  we  are  not  disposed  to  go 
farther  than  our  previous  decisions  have  gone.  The  authori- 
ties seem  generally  to  agree,  that  to  constitute  a  possession  ad- 
verse there  must  be  an  actual  entry,  animo  clamandi;  the  party 
must  hold  under  claim  of  title.  In  Badger  v.  Lyon,  it  is  said 
"  all  the  authorities  concur  that  a  mere  trespass  by  entry  upon 
another's  land  does  not  make  an  adverse  possession,  to  consti- 
tute which,  a  claim  or  colour  of  title  is  necessary." — 7  Ala.  567. 
In  1  Lomax,  622,  it  is  said, "  To  constitute  an  adverse  possess- 
ion, there  must  be  a  possession  under  claim  of  title.  A  pos- 
session for  ever  so  long  a  time,  stripped  of  the  circumstance 
that  it- is  accompanied  by  a  claim  of  title,  will  not  amount  to 
an  adverse  possession,  and  will  constitute  no  bar  to  those  hav- 
ing the  real  title."  Judge  Lomax,  in  the  2d  vol.  of  his  Digest, 
p.  132,  says :  "An  adverse  possession  is  not  the  mere  holding 
over  by  another  against  the  will  of  the  bargainor  or  grantor 
at  the  time  the  conveyance  is  executed  by  him.  It  is  the 
holding  by  claim  of  title  adverse  to  another's  title,  that  consti- 
tutes an  adverse  possession."  Mr.  llilliard,  in  his  work  on 
real  property,  vol.  1,  p.  86,  distinguishes  between  a  mere  tres- 
pass, which  does  not  constitute  an  adverse  possession,  and  a 
disseisin,  which  does.  The  latter,  he  says,  must  be  by  entry 
at  tfie  time  under  claim  of  title,&c. — "The  intention  guides  the 
entry,  and  fixes  its  character."  In  Hinton  v.  Nelms,  13  Ala. 
Rep.  222-230,  our  previous  decisions  were  reviewed,  and  the 
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result  of  ihem  stated  to  be,  that  to  avoid  a  sale  made  by  one 
out  of  possession,  the  defendant  must  show,  1st — that  at  the 
time  of  the  sale  he  had  the  actual  possession ;  2d'--he  must  be 
able  to  connect  his  possession  with  a  bcma  fide  claim  of  title ; 
3d — and  which  claim  of  title  he  openly  asserts  as  hostile  or 
adverse  to  the  title  of  the  plaintiff.  From  the  rale  thus  laid 
down,  sustained  as  it  is  by  the  authorities  above  cited,  and 
many  others  which  might  be  added,  we  will  not  depart. — See 
Angel  on  Lim.  398,  453  to  455 ;  3  Conn.  403 ;  1  Har.  &  Mcr 
Henry,  151 ;  10  Martin's  La.  Rep.  292 ;  Abercrombie  v. 
Baldwin,  15  Alabama  Rep.  363,  and  the  authorities  there 
cited.  Under  this  rule  a  colour  of  title  is  not  indispensable 
to  constitute  the  possession  adverse,  so  as  to  avoid  a  deed. — 
It  is  sufficient  that  the  defendant  assert  bona  fide  a  claim  to  the 
property,  in  so  verible,  notorious  and  distinct  a  manner  as  to 
charge  the  vendor  with  notice. — 44  Law  Lib.  414.  It  results 
from  this  view  of  the  law,  that  the  court  erred  in  charging 
that  a  colour  of  title  was  necessary  to  render  the  possession 
adverse.  It  is  held  by  the  Supreme  Court  of  the  United  States, 
that  if  a  mere  trespasser,  without  any  claim  or  pretence  of  title,^ 
enters  into  land,  and  holds  the  same  adversely  to  the  true 
owner,  it  amounts  to  an  ouster  or  disseisin  of  the  owner  as  to 
the  land  actually  occupied ;  but  if  one  enters  under  a  deed  or 
colour  of  title,  then  the  adverse  possession  is  co-extensive  with 
the  deed. — Lessee  of  Clarke  et  al.  v.  Courtney  et  al.,  5  Peters, 
519 ;  Ewing  v.  Burnett,  11  ib.  41 ;  Watkins  v.  Holman,  16  ib. 
25.  However  this  may  be  as  respects  the  application  of  the 
statute  of  limitations,  (and  on  this  point  we  express  no  opin- 
ion,) we  are  very  sure  that  the  possession  of  a  mere  trespasser, 
who  asserts  no  claim  to  be  protected  under  the  law  against 
champerty,  will  not  operate  a  disseisin  so  as  to  avoid  the  deed 
of  the  true  owner.  Indeed,  the  cases  refered  to  hold  that  the 
intention  to  claim  the  land  is  one  of  the  essential  qualities  of 
a  dissesin  as  contradistinguished  from  a  trespass,  (11  Peters, 
41);  and  that  a  bare  trespass  followed  by  a  subsequent  hold- 
ing without  assertion  of  title  constitutes  no  ouster. — See  also 
4  Peters,  480-504 ;  Clarke  v.  Courtney,  svpra. 

9.  It  is  insisted  that  Charlotte  Dexter  is  an  innocent  bona 
fide  purchaser  of  lot  no.  17  from  Williams,  having  paid  there- 
for a  valuable  consideration,  and  that  her  title  must  prevail 
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over  that  of  Ross  &  Crane  who  had  previously  purchased  of 
the  same  individual,  but  whose  deed  has  not  been  registered. 
The  law  upon  this  subject  is,  that  whatever  is  sufficient  to 
put  a  party  upon  inquiry,  must  be  regarded  as  sufficient  to 
charge  him  with  notice.  In  Chapman  v.  Glassell,  13  Ala. 
Rep.  55,  we  said,  want  of  notice  of  a  fact  which  is  the  result 
of  a  want  of  that  diligence  which  the  law  requires  far  its  as- 
certainment furnishes  no  ground  for  its  protection.  In  the 
case  before  us,  Andrew  Dexter  was  the  agent  of  Charlotte,  or 
rather  of  the  plaintift'  in  error,  at  whose  request  he  acted,  to 
make  the  purchase  from  Williams,  and  he  proves  that  at  the 
time  he  was  informed  by  Williams  that  Ross  &  Crane  had 
some  claim  to  the  land.  He  also  slates  that  he  saw  the  record 
of  a  deed  from  Ross  &  Crane  to  Whitman.  This  was  suffi- 
cient to  put  the  party  upon  inquiry,  and  the  fact  that  one  of 
the  firm  of  R.  &  C.  was  dead,  and  that  the  other  resided  out 
of  this  State,  could  make  no  difference,  as  respects  the  effect 
of  the  information  which  Dexter  received.  1  Story's  Eq. 
Jurisp.  §  399  to  400,  a.  and  authorities  cited  in  note  4,  p.  428, 
4th  edit.  This  view  relieves  us  from  the  necessity  of  examin- 
ing the  effect  of  the  failure  to  register  the  deed  from  Williams 
to  Ross  &  Crane.     Scroggins  v.  McDougald,  8  Ala.  382. 

10.  It  is  further  insisted  that  the  mortgage  from  Worsham 
to  Whitman  has  not  been  recorded  as  required  by  our  acts  of 
registration,  and  that  it  is  void  as  against  the  claim  of  Talia- 
ferro, who  is  a  subsequent  purchaser.  The  certificate  on  the 
mortgage  from  Worsham  to  Whitman,  is  in  the  following 
form  :  "  The  State  of  Alabama,  Montgomery  county,  person- 
ally appeared  before  me  the  above  named  Crawford  M.  Jack- 
son, a  subscribing  witness  to  the  foregoing  instrument,  and 
on  oath,  saith  that  he  saw  J.  D.  Worsham  sign,  seal  and  exe- 
cute the  same  as  his  own  act  and  deed,  and  that  it  was  by 
him  so  executed  in  the  presence  of  the  o.hcr  witnesses.  May 
30th  1835"— signed  by  the  clerk.  By  the  act  of  1833  §  3, 
(Clay's  Digest  152  §  2,)  it  is  provided  that  no  deed  shall  be 
admitted  to  record,  &c.  unless  it  shall  have  been  first  acknow- 
ledged or  proved  and  certified,  in  the  manner  directed.  The 
act  of  1812  prescribes  the  form  of  the  certificate  of  acknow- 
ledgment or  probate  of  deeds,  &cc.  (lb.  §  7,) — the  substance 
of  which  must  be  complied  with.     See  Clay's  Digest,  153  §  9. 
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By  the  act  of  1828,  provision  is  made  for  recording  deeds  of 
trust,  and  the  3d  section  provides  "such  deeds  and  convey- 
ances of  personal  estate  shall  be  proved  or  acknowledged  as 
deeds  and  conveyances  of  real  estate.'" — Clay's  Digest  256,  §  7. 
Were  the  question  as  to  the  form  of  the  acknowledgment  or 
probate  of  deeds  of  trust  an  open  one,  we  should  not  be  able 
to  resist  the  conclusion,  that  the  legislature  designed  that  the 
substance  of  the  form,  required  to  be  pursued  to  admit  abso- 
lute deeds  of  real  estate  to  record,  should  be  pursued  as  to 
them.  When  the  statute  says  they  shall  be  proved  or  ac- 
knowledged "as  deeds  of  real  estate,"  it  would  seem  to  mean 
something  more  than  that  they  should  be  barely  proved  or  ac- 
knowledged. If  it  did  not,  the  remaining  portion  of  the  sen- 
tence, "as  t/ee/^^  ^6'."  would  be  purely  expletory,  having  no 
meaning  whatever.  This,  however,  would  be  opposed,  it 
seems  to  me,  to  be  the  well  settled  rule  of  construing  statutes, 
which  requires,  that  every  clause  and  word  shall  be  presumed 
to  have  been  intended  by  the  legislature  to  have  some  force 
and  eflect,  and  that  a  statute  must  be  so  construed,  as  that  no 
clause,  sentence  or  word  shall  be  superfluous,  void  or  insigni- 
ficanr.  See  22  Pick.  Rep.  571 ;  James  v.  Dubois,  1  Har.  286', 
Hutchens  v.  Niblo,  4  Blackf.  Rep.  148.  The  act  of  1812  pre- 
scribing the  form  for  the  proof,  &:c,  of  deeds  of  real  estate,  if 
we  were  for  the  lirst  time  construing  the  act  of  1828,  wt; 
should  feel  constrained  to  hold  that  deeds  of  trust  should  be 
proved  or  acknowledged  m  like  manner  as  deeds,  &:c.  of  real 
estate.  But  a  different  construction  has  been  placed  upon  it 
in  the  case  of  Hobson  v.  Eissam  &  Co.  8  Ala.  Rep.  357,  where 
it  was  held  that  it  was  only  necessary  to  admit  trust  deeds  to 
record  that  they  be  proved  or  acknowledged,  without  regard 
to  the  form  prescribed  by  the  act  of  1812,  which  was  applica- 
ble only  to  absolute  deeds.  That  decision  proceeds  upon  the 
ground  that  the  act  of  1828  was  designed  to  admit  the  deed 
to  record  for  the  purpose  of  notice,  whereas,  by  the  act  of 
1803,  an  absolute  deed  of  real  estate  properly  certified  was 
allowed  to  be  used  as  evidence  upon  tlie  acknowledgement  or 
probate  without  further  proof.  According  to  this  decision, 
from  which  we  are  not  at  liberty  to  depart,  since  rights,  must 
be  supposed  to  have  ve^:ted  under  it,  the  proof  of  the  execu- 
tioa  of  the  mortgage  ia  the  case  at  bar,  as  the  same  appears 
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in  the  certifioate  above  copied,  is  sufficient  to  admit  it  to  re- 
cord. In  the  case  ol  Brock  v.  Headen,  13  Ala.  Rep.  370, 
which  was  a  controversy  in  respect  to  properly  conveyed  by 
a  trust  deed,  the  court  gave  an  intimalion  opposed  to  the  de- 
cision in  Hobson  v.  Kissam  &  Co.  having  overlooked  the  last 
named  case.  The  point,  however,  was  only  incidentally  in- 
volved in  Brock  v.  Headen,  and  did  not  inlluence  the  decis- 
ion of  the  cause.  Indeed  a  conformity  to  the  previous  decis- 
ion in  bth  Ala.  would  have  made  the  case,  which  was  affirm- 
ed, still  more  conclusive  against  the  plaintifl!  in  error,  who 
claimed  in  opposition  to  the  deed.  No  injury  then  has  re- 
sulted or  can  result  from  this  dictum  in  the  latter  decision,  so 
that  we  may  reafHrm  Hobson  v.  Kissam  as  settling  the  rule, 
by  which  we  shall  hereafter  be  governed.  This  we  do,  be- 
cause rights  have  doubtless  vested  under  it,  which  it  would 
be  unjust  to  disturb. 

11.  The  charges  which  question  the  regularity  of  the  trus- 
tee's sale  to  Hanrick,  may  be  readily  disposed  of.  The  legal 
title  to  the  premises  being  in  the  trustee,  and  he  having  con- 
veyed to  the  defendant  in  error,  it  is  not  for  a  stranger  to  the 
deed  to  object  that  the  sale  was  not  made  in  conformity  with 
the  power  confered  by  the  deed.  See  Brown  v.  Lipscomb, 
9  For.  Rep.  472 ;  Gary  v.  Colgin,  11  Ala.  Rep.  514,519;  Fos- 
ter v.  Goree,  5  Ala.  Rep.  424.  The  same  may  be  said  with 
respect  to  the  consideration  of  the  deed  to  Hanrick,  and  of  the 
previous  transfer  of  the  notes  given  to  secure  tht?  purchase 
money  by  Wor^ham  to  Whitman,  which  constituted 
the  consideration  of  the  mortgage.  The  deed  from  the 
trustee  in  whom  was  vested  the  legal  title,  vested  that  ti'le 
in  Hanrick,  unless  it  was  void  by  reason  of  an  adverse  pos- 
session in  the  plaintiff  in 'error,  and  hence  the  questions  at* 
tempted  to  be  raised  by  these  several  charges  could  not  pro- 
perly affect  the  result  of  .the  cause.  If  the  plaintiff  in  error 
claimed  through  Worshara,  the  mortgagor,  and  could  show 
that  before  the  sale  the  mortgage  had  been  fully  satisfied,  a 
very  dilferent  question  would  arise,  but  this  is  not  pretended. 
See  as  to  the  effect  of  the  trustee's  deed,  Huckaby  v.  Billings- 
ley,  at  this  torrn. 

The  importance  of  several  of  the  principles' involved  in  this 
caiuje,  and  the  zeal,  ability  and  apparent   confidence  with 
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which  it  has  been  argued  on  both  sides  have  induced  me  to 
notice  the  several  points  more  at  length  than  I  otherwise 
should  have  done.  For  the  error  in  the  second  charge,  the 
judgment  of  the  Circuit  Court  must  be  reversed,  and  the  cause 
remanded. 


HOGAN  ET  ALS.  vs.  SMITH  et  als.      - 

1.  An  answer  responsive  to  the  allegations  of  the  bill,  or  to  interrogato- 
rie?  therein,  which  the  defendant  is  bound  to  answer,  is  evidence  for 
him  and  must  prevail,  unless  outweighed  by  other  testimony. 

2.  Where  the  allegations  of  a  bill  authorise  any  decree  whatever  against 
a  defendant,  who  is  in  contempt,  it  is  error  in  the  chancellor  to  dismiss 
it  as  to  him. 

3.  A  party  to  a  deed  or  other  instrument,  who  alle-ges  a  mistake  in  draw- 
ing it,  must  become  an  actor  in  seeking  to  reform  it ;  until  reformed, 
it  is  the  highest  evidence  of  the  contract,  and  cannot  be  contradicted 
or  varied  by  parol  proof. 

4.  The  interest  of  a  vendee  of  land,  who  holds  a  bond  for  titles  and  has 
paid  the  purchase  money,  cannot  be  sold  under  execution  at  law,  and 
such  sale  confers  no  title  upon  the  purchaser. 

Error  to  the  Chancery  Court  at  Wetumpka.  Tried  before 
the  Hon.  Wilie  W»  Mason,  chancellor. 

The  bill  was  filed  in  May  1843  by  the  plaintiffs  in  error 
as  judgment  creditors  of  Thomas  W.  &  John  Smith,  partners 
using  the  firm  name  of  T.  W.  Smith  &  Son,  and  alleges  that 
one  or  both  of  said  firm  have  an  equitable  intersst  in  various 
tracts  of  land  in  Coosa  county,  viz,  the  W.  1-2  Sec.  17,  T.  23, 
R.  20 — the  E.  1-2  18,  in  the  same  Township  and  Range — the 
W.  1-2  19,  T.  24,  R.  18— the  E.  1-2  31,  T.  24,  R.  19.--a  half 
section  of  land  with  a  mill  on  it  near  Sockapatoy  in  the  pos- 
session of  said  John  Smith,  and  lots  number  20,  21,  and  28 
in  the  town  of  Sockapatoy,  with  other  lands  unknown  and  of 
and  concerning  which  discovery  is  sought.  The  bill  further 
alleges  that  the  complainants  have  no  means  of  ascertaining 
with  certainty  in  whom  the  legal  title  to  said  lands  is  vested ; 
that  the  said  T.  W.  Smith  &  Son  were  engaged  with  Joseph 
H.  Bradford  and  Walker  Reynolds  in  buying  lands,  and  ope- 
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rated  in  the  name  and  by  their  agent  Wm.  T.  Stamps,  who 
has  in  his  hands,  as  they  beUeve,  effects  belonging  to  said  T. 
W.  Smiih  and  Son  or  one  of  them ;  that  said  Stamps  pretends 
to  have  purchased  from  said  T.  W.  Smith  &  Son  a  large  stock 
of  goods,  worth  two  thousand  dollars,  but  for  which  he  has 
never  paid  any  thing  whatever ;  that  said  Bradford  owes  the 
said  Smith  &  Son,  and  may  have  the  legal  title  to  all  or  some 
of  the  lands  in  which  the  said  Smith  &  Son  are  interested. 
Bradford,  Reynolds  and  Stamps  with  John  Smith,  Thos.  W. 
Smith  having  died,  are  made  parties  defendants,  and  a  dis- 
covery, account  and  general  relief  are  prayed.  Decrees  pro 
confesso  were  taken  against  John  Smith  and  Stamps  for  want 
of  answers.  Bradford  answers,  that  John  Smith  in  May  1837 
purchased  of  him 'the  S.  1-2  Sec.  21,  T.  24,  R.  19,  for  which  he 
paid  him  $400  and  received  his  bond  for  titles,  since  which  time 
one  Burgess  has  exhibited  to  him  Smith's  bond  for  titles  to 
said  land ;  that  in  the  same  year  he  sold  to  a  brother  of  John 
Smith  either  the  E.  1-2  11,  22,  5,  or  the  W  1-2  12,  22,  6,  he 
thinks  the  former,  and  executed  a  bond  for  titles  to  John 
Smith ;  that  he  knows  nothing  of  the  title  of  the  W.  1-2  of 

17,  and  E.  1-2  of  18,  23,  20,  but  thinks  that  the  mill  spoken 
of  in  the  bill  is  on  one  of  these  tracts;  that  the  N.  1-2  19,  24, 

18,  which  was  certified  to  himself  and  Stamps,  has  been 
gold — his  interest  to  one  Blankenship  and  Stamps'  interest  to 
said  Smith — and  that  Smith's  interest  has  since  been  sold  to 
one  Foscue  at  sheriff' 's  sale,  under  execution.  He  further 
states  that  Stamps  and  one  Shelton  were  interested  with  him 
in  the  purchase  of  lands,  he  furni;?hing  the  purchase  money, 
and  they  to  have  one  fourth  of  the  net  profits  each,  after  its 
reinbursement ;  that  Stamps  afterwards  in  1836  transfered  his 
interest  in  the  lands  purchased  to  Smith,  and  Smith  sold  to 
him  Bradford,  at  the  same  time,  his  interest  in  five  of  the 
half  sections ;  that  subsequently  in  the  same  or  next  year  he 
purchased  from  Smith  his  interest  in  four  other  half  sections 
of  the  land,  and  that  the  balance  of  the  Stamps  interest  in  said 
lands  was  on  the  22d  July  1840,  tranferred  to  said  Foscue. 
He  denies  having  any  effects  of  either  of  the  Smiths  in  his  hands 
or  being  indebted  to  either. 

Reynolds  answers  and  denies  that  he  has  the  legal  title  to 
any  land  whatever  in  which  either  of  the  Smiths  have  any  in- 
43 
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terest,  or  that  he  owes  them  or  has  any  of  their  effects  in  his 
hands. 

Upon  the  coming  in  of  these  answers,  the  plaintiffs  amended 
their  bill  and  brought  in  Burgess  &  Foscue  as  defendants. 
Foscue  answers  that  he  did  not  purchase  the  N.  1-2  19,  24, 
18,  from  John  Smith,  but  bought  it  as  his  property  at  sheriff's 
sale,  and  holds  the  sheriff's  deed ;  that  in  1840,  he  received  in 
payment  of  a  debt  of  ^800,  due  him  by  Smith,  a  transfer  from 
him  of  all  the  remaining  interest  he  had  in  the  lands  purchas- 
ed of  Stamps ;  that  Smith  had  also  purchased  from  Shehon  his 
interest  in  the  lands  bought  by  Bradford,  Shelton  &  Stamps, 
and  that  said  transfer  from  Smith  to  him  was  intended  to  em- 
brace the  Shelton's  interest  also,  but  that  it  was  omitted  by 
mistake,  and  the  defendant  prayed  a  reformation  of  the  instru- 
ment of  transfer  in  that  respect. 

The  answer  of  Burgess  is  sufficiently  noticed  in  the  opin- 
ion of  the  court.  The  testimony  of  Bradford,  who  was  ex- 
amined as  a  witness,  shows  that  he  has  the  patents  in  his  own 
name  for  each  of  the  pieces  of  land  purchased  by  himself, 
Stamps  &  Shelton. 

The  chancellor  dismissed  the  bill  on  the  final  hearing  as  to 
all  of  the  defendants,  which  is  now  assigned  as  error. 

McLester,  for  plaintiffs  in  error. 

Morris,  contra. 

DARGAN,  J. — The  answer  of  Reynolds  is  responsive  to 
the  bill.  It  denies  that  Smith  has  any  equitable  interest  in  the 
lands  to  which  the  respondent  has  the  legal  title.  There  is  no 
proof  to  show  the  interest  of  Smith,  and  consequently  the  bill 
was  properly  dismissed  as  to  him.  We  also  think  the  bill 
was  properly  dismissed  as  to  Burgess.  His  answer  shows 
that  he  purchased  the  equitable  interest  of  Smith  in  the  town 
lots  and  one  half  section  of  land  before  the  bill  was  filed.  The 
complainants  by  their  interrogatories  call  on  him  to  state  the 
consideration  he  paid  to  Smith,  and  he  stales  that  he  paid 
eight  hundred  dollars  for  the  town  lots  and  five  hundred  dol- 
lars for  the  half  section.  The  answer  of  Burgess  being  re- 
sponsive to  the  interrogatories  that  the  complainants  required 
him  to  answer,  becomes  evidence  in  the  cause,  and  the  plain- 
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tiffs  cannot  complaiii  because  the  answer  throws  on  them  the 
burthen  of  proving  a  negative.  The  rule  is  settled  that  an . 
affirmation  in  an  answer  need  not  be  proved  if  it  be  respon- 
sive to  the  stating  or  charging  part  of  the  bill,  or  if  it  be  re- 
sponsive to  an  interrogatory  which  the  defendant  is  requir* 
ed  to  answer. — Sayre  &  Converse  v.  Fenno,  3  Ala.  478  ;  The 
Bank  at  Huntsville  v.  Marshall,  4  Ala.  60.  The  defendant 
was  called  on  by  the  complainants  to  declare  the  considera- 
tion paid  by  him  for  the  lands — his  answer  therefore  must  be 
evidence,  and  if  it  deny  the  equity  of  the  complainants  the  bill 
should  be  dismissed,  unless  there  is  other  evidence  that  out- 
weighs the  evidence  afforded  by  the  ansAver. 

But  the  court  erred  in  dismissing  the  bill  as  to  Smith  and 
Stamps,  who  did  not  answer,  and  against  whom  a  decree 
pro  confesso  was  taken.  The  allegations  of  the  bill  as  to  them 
were  confessed,  and  the  complainants  are  entided  to  such  a 
decree  against  them  as  the  bill  will  authorise  to  be  rendered, 
consistent  with  the  rights  of  the  other  defendants  as  to  whom 
it  was  properly  dismissed. 

The  court  also  erred  in  dismissing  the  bill  as  against  Fos- 
cue.  It  appears  that  Bradford,  Stamps  &  Shelton  were  en- 
gaged in  buying  Indian  lands  :  Bradford  furnished  the  mo- 
ney, and  Shelton  and  Stamps  made  the  purchases.  The  agree- 
ment between  them  and  Bradford  was,  that  Shelton  and 
Stamps  should  each  receive  one  fourth  of  the  net  profits,  after 
the  purchase  money  was  refunded  to  Bradford :  Smith  pur- 
chased from  Shelton  his  interest,  and  afterwards  acquired  the 
interest  of  Stamps.  The  transfer  of  Smith  to  Foscue  only 
conveys  the  interest  of  Stamps,  and  does  not  embrace  the  in- 
terest of  Shelton.  It  is  true,  that  Foscue  in  his  answer  says, 
that  his  purchase  was  intended  to  include  all  the  interest  that 
Smith  had,  both  that  which  he  had  acquired  from  Shelton  as 
well  as  the  interest  acquired  from  Stamps,  and  that  there  was 
a  mistake  in  drawing  the  transfer  in  omitting  to  insert  the  in- 
terest acquired  of  Shelton.  Although  a  court  of  equity  upon 
clear  proof  of  a  mistake  in  drawing  a  deed,  or  other  instru- 
ment, will  correct  it,  we  think  this  can  only  be  done  at  the 
suit  of  him  whose  interest  is  affected  by  it,  that  is,  the  party 
alleging  the  mistake  must  become  the  actor,  and  seek  a  refor- 
mation of  the  deed  according  to  the  terms  of  the  agreement 
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When  the  deed  is  reformed  by  a  decree,  it  will  then  be  evi- 
dence  of  the  contract  or  agreement  entered  into  by  the  parlies, 
but  until  the  mistake  is  corrected  and  the  deed  reformed, 
the  deed  or  instrument  in  writing  is  the  highest  evidence  of 
the  contract,  and  cannot  either  at  law  or  in  equity  be  contra- 
dicted or  varied  by  parol  proof.  Foscue  is  not  a  complain- 
ant, nor  does  he  seek  by  a  bill  to  reform  the  contract,  but  in- 
sists as  a  defendant  on  a  mistake,  and  attempts  by  parol  proof 
to  show  it.  To  permit  this  would  voilate  one  of  the  first  max- 
ims of  evidence.  The  interest  then  that  Smith,  the  defendant, 
acquired  of  Shelton  should  have  been  subjected  to  the  payment 
of  complainant's  demand,  for  there  is  no  legal  testimony  to  show 
that  this  interest  was  ever  transferred  by  Smith.  The  interest 
however  that  Smith  acquired  of  Stamps  has  been  transfered 
to  Foscue,  and  his  answer,  which  is  responsive  to  the  bill, 
shows  that  the  transfer  was  for  a  valuable  consideration,  and 
without  fraud.  The  complainants  cannot  subject  this  interest 
to  the  payment  of  their  debt. 

But  it  is  very  clear  that  the  interest  of  Smith,  whatever  it 
may  be,  to  the  north  half  of  section  19,  township  24,  range  18, 
should  have  been  subjected  by  the  decree  to  the  complainant's 
demand.  The  evidence  of  Bradford  in  connection  with  the 
exhibits  attached  to  Foscue's  answer,  shows  that  Smith  had 
but  an  equitable  interest  in  this  land,  the  legal  title  being  in 
Bradford.  In  the  case  of  Elmore  &  Willis  v.  Harris,  13  Ala. 
360,  we  held,  that  a  defendant  in  execution  who  held  only  a 
bond  for  titles,  had  not  such  a  title  as  could  be  sold  under  ex- 
ecution at  law,  notwithstanding  he  had  paid  the  purchase  mo- 
ney, and  was  in  possession  of  the  land.  This  decision  is  con- 
clusive to  show  that  Foscue  acquired  no  title  by  his  purchase 
at  sheriff's  sale,  and  he  does  not  pretend  to  claim  title  to  this 
land,  in  any  other  manner.  As  the  interest  of  Smith  in  this 
half  section,  and  the  interest  Smith  purchased  of  Shelton  in 
all  the  lands  claimed  by  Foscue  should  have  been  subjected 
to  the  payment  of  the  -debt  of  the  complainants,  the  decree  as 
Xa  Foscue  must  be  reversed 

The  legal  title,  so  far  as  we  are  advised,  to  all  the  land  in 
which  Smith  had  an  interest  derived  from  Shelton,  is  still  in 
Bradford.  Bradford  is  therefore  a  necessary  party  to  a  bill 
seeking  to  subject  that  interest,  and  consequently  the  cha«ccl- 
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lor  erred  in  dismissing  the  bill  as  to  him.  Although  the  in- 
terest of  Bradford  to  the  extent  that  he  claims  by  his  answer 
is  clearly  not  liable  in  any  manner  for  the  satisfaction  of  the 
debt,  yet  as  he  holds  the  legal  title,  he  is  a  proper  party  to  the 
bill  seeking  to  subject  the  equitable  interest  of  Smith. 

The  decree  so  far  as  it  dismisses  the  bill  as  to  Reynolds 
and  Bargess  is  affirmed,  but  it  must  be  reversed  as  to  Smith, 
Stamps,  Foscue  and  Bradford,  and  the  cause  remanded  for 
further  proceedings  as  to  them. 

Chilton,  J.,  not  sitting. 


THE  GOVERNOR,  use.  Sec.  vs.   BANCROFT  et  al. 

J.  VVhere  ia  an  action  on  a  sheriff's  bond  the  breach  assigned  is  that  he 
failed  to  pay  over  to  the  plaintiffs  the  proceeds  of  goods  sold  under 
process,  a  plea  avering  "  that  while  th«  said  money  was  in  the  custody 
of  the  law,  one  Claude  Beraujohn,  by  motion  made,  &c..  in  pursuance. 
of  notice  by  liim  previously  given,  &-c.,  obtained  the  direction  of  the 
court  to  pay  over  to  said  Beraujohn  the  sum  of  $105,  which  remained 
•  due  him  for  the  rent  of  the  premises,  whereon  said  goods  were  when 
.  seized,  which  said  amount  was  paid  to  said  Beraujohn,  and  the  re- 
mainder to  the  plaintiff's  attorney  before  action  brought,"  is  not  bad 
for  duplicity. 

2.  The  lien  of  a  lessor  on  the  goods  and  chattels  upon  the  promises,  for 
the  rent  due  at  the  time  of  their  seizure  under  attachment  or  execu- 
tion, may  be  enforced  by  motion  to  the  court  to  which  the  process  is 
returnable,  to  direct  an  application  of  so  much  of  the  proceeds  of  the 
sale  as  may  be  nece.?sary  to  discharge  it. 

3.  A  motion  entered  on  the  docket,  with  the  memorandum  of  the  Juc'ge 
written  across  it  showing  his  action  thereon,  though  not  spread  upon 
the  minuteAof  the  court,  h  quasi  a  record  and  admissible  in  evidence 
to  prove  the  facts  which  it  imports. 

4.  Where  a  plea  is  pleaded  in  bhoit  by  consent  and  the  plaintiff  demurs, 
hfl  cannot  object  that  the  plea  does  not  inform  him  with  precision 
of  the  evidence  by  which  the  defrndatit  intends  to  make  out  his  de- 
fence. 

5.  Where  the  return  of  a  sheriff  upon  a  writ  of  attachment  fi.\es  on  him 
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a  liability  to  the  plaintiflf,  it  is  not  competent  for  him  in  a  suit  by  the 
latter  founded  on  such  return  to  prove  that  it  is  incorrect.  In  such 
case,  a  direct  application  for  leave  to  amend  the  return  should  ba  made 
to  the  court  whence  the  process  issued. 

Error  to  the  County  Court  of  Mobile.  Tried  before  the 
Hon.  John  A.  Cuthbert. 

This  is  an  action  of  debt  by  the  plaintiff,  for  the  use  of 
Whitsett,  Garner  &  Co.,  against  the  defendants  in  error,  on 
the  official  bond  of  Charles  Bancroft,  late  sheriff.  One  of  the 
breaches  assigned  is  that  an  attachment  ancillary  to  a  suit  then 
pending  in  the  County  Court  of  Mobile  county  was  sued  out 
by  said  Whitsett,  Garner  &  Co.  against  one  Felix  Maxam  and 
delivered  to  said  Bancroft,  w^ho  as  such  sheriff  levied  it  on  a 
large  quantity  of  merchandize,  which  he  failed  to  secure  so 
as  to  have  forthcoming  to  satisfy  the  judgment.  Another  is 
that  he  sold  the  goods  levied  on  and  failed  to  pay  over  the 
proceeds  of  sale  to  said  Whitsett,  Garner  &  Co.  The  defend- 
ants filed  three  several  pleas,  the  third  of  which  is,  that  from 
the  proceeds  of  the  sale,  after  deducting  the  costs,  &;c.,  there 
remained  in  the  sheriff's  hands  but  the  sum  of  one  hundred 
and  seventy-three  dollars  and  thirty -three  cents, "  and  that  while 
the  said  money  was  in  the  custody  of  the  law,  one  Claude  Be- 
raujohn,  by  motion  made  before  this  honorable  court,  in  pur- 
suance of  notice  by  him  previously  given  said  sheriff,  and  af- 
ter notice  given  the  attorney  of  the  plaintiff  in  this  action,  ob- 
tained the  direction  of  the  court  to  pay  over  to  said  Beraujohn 
the  sum  of  $105,  which  remained  due  him  for  the  rent  of  the 
premises  whereon  said  goods  were  when  so  seized,  which 
said  amount  was  paid  to  said  Beraujohn,  and  the  remainder 
of  said  money  to  the  plaintiff's  attorney  before  action  brought," 
&c.  To  each  of  the  pleas  the  plaintiff  demurred,  and  the  de- 
murrer was  sustained  as  to  the  two  first,  but  overruled  as  to 
the  third  plea.  The  defendants  then  by  leave  of  the  court 
amended  their  two  first  pleas,  rendering  them  in  substance 
pleas  of  performance  of  the  conditions  of  the  bond.  This  was 
done  "  in  short  by  consent."  The  plaintiff  demurred  to  each 
of  these  amended  pleas,  but  the  court  overruled  the  demurrers. 
The  plaintiff  introduced  in  evidence  the  return  of  the  sheriff 
on  the  writ  of  attachment.     The  defendants  offered  as  a  Avit- 
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ness  one  Austin,  who  was  a  deputy  of  Bancroft,  and  as  such 
had  made  the  levy  of  the  attachment,  having  first  executed  to 
him  a  release.  The  plaintiff  objected  to  his  competency,  not- 
withstanding the  release,  but  the  court  overruled  the  objection 
and  allowed  him  to  testify.  The  witness  stated  that  the  she- 
riff's return  on  the  writ  of  attachment  was  incorrect  in  this, 
that  the  levy  was  among  other  things  on  ten  pair  of  brogans, 
instead  of  "  ten  dozen  brogans,"  as  mentioned  in  the  return. 
To  this  evidence  the  plaintiff  objected,  but  the  court  overruled 
the  objection  and  the  evidence  went  to  the  jury.  The  defend- 
ants then  introduced  the  motion  docket  of  the  County  Court, 
and  offered  to  read  a  motion  made  by  Claude  Beraujohn 
against  the  defendant  Bancroft,  with  the  judge's  minute  there- 
on, conforming  to  the  allegations  of  the  third  plea.  The  plain- 
tiff objected  to  the  evidence,  but  the  court  overruled  the  motion 
and  suffered  them  to  be  read  to  the  jury,  it  having  been  first 
made  to  appear  that  the  clerk  had  omitted  to  enter  them  on 
the  minutes  of  the  court.  To  the  several  rulings  of  the  court 
the  plaintiff  excepted,  and  now  assigns  them  as  error. 

Douglas  Smith,  for  plaintiff  in  error : 

1.  The  third  plea  sets  out  no  sufficient  defence  to  the  breach 
assigned.  The  court  has  no  jurisdiction  to  direct  the  money 
collected  under  the  attachment  to  be  paid  to  Beraujohn,  who 
had  not  proved  before  any  tribunal  that  any  debt  was  due  him. 
Such  summary  proceeding  is  unauthorised  by  statute  or  com- 
mon law.  A  party  must  obtain  a  judgment  before  a  court  of 
common  law  can  order  money  of  other  persons  to  be  paid  to 
him. — Ayres  v.  Dobson  et  al.,  5  Stew.  &  Porter,  441 ;  West- 
felt  V.  Lewis,  2  McLean,  511.  Besides,  the  plea  is  bad  for 
duplicity. — 11  Ala.  550. 

2.  The  amended  pleas  were  insufficient.  When  a  breach  of 
the  condition  of  a  bond  is  specially  assigned,  a  general  plea  of 
condition  performed,  without  setting  out  the  mode  and  manner 
of  performance,  is  bad. — Tait,  use  &c.  v.  Parkman  &  Weaver, 
15  Ala.  253 ;  Postmaster  General  v.  Cochran,  2  Johns.  415 ; 
Turner  v.  Arley,  15  Pick.  546 ;  United  States  v.  Bradley,  10 
Peters,  243;  3  Blackf.  121;  2  Ala.  421. 

3.  The  judge's  minutes  were  not  evidence,  and  should  not 
have  been  admitted. 
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4.  Parol  evidence  is  inadmissible  to  contradict  a  sheriff's 
return.  It  is  conclusive  upon  and  cannot  be  disputed  by  him. 
Woodward  v.  Harbin,  1  Ala.  104 ;  Figh  &  Blue  v.  Mead,  4 
Ala.  297;  Price  v.  Cloud,  6  ib.  284;  Clarke  v.  Gary,  11  ib.98; 
Gardner  v.  Hosmer,  6  Mass.  325 ;  Weld  v.  Bartlett,  10  ib.  470 ; 
Wellington  v.  Gale,  13  ib.  483 ;  Simmons  v.  Bradford,  15  ib. 
82;  Purrington  v.  Lowry,  17  ib.  392 ;  Welch  v.  Joy,  13  Pick. 
477;  Baker  v.  McDuffie,  23  Wend.  289 ;  Lawrence  v.  Curtis, 
2  Ashm.  127;  Temple  v.  Coulson,  9  Watts  &  S.  62 ;  3  S.  & 
M.  409 ;  1  Meigs,  122 ;  Lewis  v.  Blair,  1  N.  Hamp.  70 ;  8  ib. 
546 ;  9  ib.  76 ;  10  ib.  103 ;  9  Shep.  14 ;  4  Pike,  184 ;  3  B.  Mon. 
344 ;  2  Term  Rep.  148 ;  2  Cora.  Dig.  287. 

Rapier,  for  defendants  in  error : 

1.  There  was  no  error  in  overruling  the  demurrer  to  the 
third  plea.  The  plea  is  responsive  to  the  thirdly  assigned 
breach,  and  will  be  intended  to  apply  thereto.  The  plea  con- 
fesses, but  justifies  and  avoids.  If  the  sheriff  had  an  execu- 
tion for  costs  against  Maxam,  it  was  his  duty  to  satisfy  it  from 
the  goods  attached  ;  and  assuming  that  Beraujohn  had  a  claim 
of  $105  for  rent,  as  alleged,  his  lien  was  paramount  to  that  of 
the  plaintiff's,  and  he  would  have  been  justifiable  in  discharg- 
ing the  lien  with  or  without  directions  from  the  court. — Clay's 
Dig.  210,  §  45.  The  plea  is  not  demurrable  for  duplicity. — 
2  Port.  145.  Though  the  plea  were  defective,  it  ought  not  to 
prejudice  the  defendant,  because  it  may  be  regarded  as  hav- 
ing been  abandoned  when  the  substituted  pleas  were  filed. — 
4  S.  &  P.  52.  The  substituted  pleas,  which  were  in  short  by 
consent,  were  ample  by  intendment,  and  fully  responsive  to 
the  assigned  breaches. — See  7  Ala.  Rep.  791 ;  8  ib.  173. 

2.  There  was  nothing  in  the  relation  of  the  sheriff  to  his 
former  deputy  to  render  the  latter,  after  he  had  been  released, 
an  incompetent  witness  for  the  defendants. 

3.  The  rule  that  the  return  of  a  sheriff  cannot  be  contra- 
dicted, though  general,  is  not  universal.  There  are  cases 
to  be  found,  where  the  rule  has  been  held  not  to  apply.  The 
true  rule  deducible  from  the  authorities  is,  that  for  the  purpose 
of  invalidating  the  sheriff's  proceedings,  or  defeating  any  right 
acquired  by  means  of  them,  the  truth  of  his  return  cannot  be 
called  in  question — See-  Lewis  v.  Blair,  1  N.  H.  Rep.  68 ;  2 
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Burrows'  Rep.  950 ;  3  ib.  1243 ;  3  Dyer,  348,  b.;  11  East.  296. 
There  is  another  limitation  to  the  application  of  the  rule.  The 
return  of  any  collateral  fact,  not  necessary  to  be  returned  in 
order  to  render  his  proceedings  valid,  may  be  traversed. 

4.  Though  the  court  below  erred  in  admitting  the  witness 
to  show  a  mistake  in  the  memorandum  of  the  goods  attached, 
yet  it  was  an  error  in  favor  of  truth  and  the  justice  of  the  case. 
For  this  reason  the  rule,  which  is  conventional,  should  not  be 
applied.  It  is  one  of  the  class  of  cases,  where,  though  there 
is  error  in  the  primary  court,  the  judgment  will  nevertheless 
be  affirmed.— See  2  Stew.  172;  3  ib.  18o;  3  Ala.  Rep.  599; 
Johnson  et  al.,  assignees,  v.  Smith,  2  Burrows,  961-2-3,  966. 

0.  The  memorandum  of  the  judge  granting  the  motion  of 
Beraujohn  was  correctly  admitted  in  evidence.  It  was  a  quasi 
judgment  and  record,  and  the  best  evidence  in  the  absence  of 
an  entry  upon  the  regular  minutes.  It  was  the  basis  of  a  judg- 
ment nunc  pro  tunc  at  any  subsequent  term. — 4  Ala.  214 ;  3  ib. 
281.  It  was  competent  for  the  court,  on  motion,  to  direct  the 
application  of  the  money  in  the  hands  of  the  sheriff. — 1  Ala.  292. 
At  all  events,  the  sheriff  would  be  protected  by  the  judgment 
of  the  court. — 10  Ala.  92. 

COLLIER,  C.  J. — 1.  The  third  plea  merely  states  the 
amount  produced  by  the  sale  of  the  goods  alleged  to  have 
been  seized  under  the  attachment  against  the  estate  of  Maxam, 
and  how  it  had  been  disposed  of;  if  the  disposition  of  this 
money  by  the  sheriff  was  legal,  the  plea  is  not  objectionable 
for  duplicity,  or  any  other  ground  upon  which  its  validity  has 
been  assailed. 

2.  In  respect  to  the  claim  of  Beraujohn  for  the  rent  of  the 
premises  on  which  the  goods  were  seized,  it  is  well  settled 
that  the  act  ol  1807  "  concerning  executions,  &c.''  which  inhi- 
bits the  removal  of  goods  and  chattels  levied  on  by  execution 
from  any  messuage,  lands  &c,,  leased  &c.,  until  the  the  pay- 
ment of  the  money  due  for  the  rent  of  the  premises,  gives  to 
the  lessor  a  lien  for  the  rent  due  at  the  time  of  the  levy  of  a^. 
fa.  or  attachment  on  such  goods  and  chattels. — Clay's  Digest, 
210,  §  45 ;  Whidden  v.  Toulmin,  6  Ala.  Rep.  104.  And  in 
Denham  &  Warford  v.  Harris,  at  the  last  term,  it  was  held 
that  the  lien  might  be  summarily  enforced,  by  the  court  to 
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which  the  process  was  returnable  directing  the  sheriff  to  dis- 
charge it  from  the  proceeds  of  the  sale  of  the  goods,  in  prefer- 
ence to  the  demand  of  the  creditor  at  whose  instance  they 
were  seized.  In  that  case  the  lessor  proceeded  by  petition 
and  notice  to  the  sheriff  and  creditor,  but  we  can  perceive  of 
no  objection  to  either  the  sheriff  or  the  lessor  moving  the  court 
for  such  an  order  as  may  be  proper,  and  the  parties  interested 
may  be  brought  in  by  notice  and  their  respective  interests  ad- 
justed. This  is  the  usual  mode  of  proceeding  where  money 
collected  by  an  officer  of  the  court  under  legal  process  is 
claimed  by  several  persons.  It  is  a  convenient  practice,  and 
one  in  which  the  rights  of  all  parties  can  be  quite  as  well  pro- 
tected as  if  a  suit  was  brought  by  action  ;  for  the  party  sup- 
posing himself  aggrieved  may  prosecute  a  writ  of  error  and 
have  the  matter  reviewed.  Besides,  this  remedy  commands 
itself  by  its  cheapness,  simplicity  and  expeditiousness ;  and 
having  been  applied  to  enforce  a  statute  in  favor  of  a  party 
whose  claim  was  not  ascertained  by  judgment,  we  feel  no 
inclination  to  hold  a  different  doctrine.  See  also  Wheeler  & 
McCurdy  v.  Kennedy,  1  Ala.  Rep.  292 ;  Henderson  \.  Rich- 
ardson, 5  Ala.  349.  If  the  sheriff  had  paid  to  Beraujohn  the 
amount  for  which  he  had  a  lien  on  the  goods  attached,  for 
rent,  he  might  pro  tanto  have  defeated  a  recovery  against  him 
by  the  plaintiffs,  and  shall  he  occupy  a  less  favorable  position 
where  he  acted  under  the  sanction  of  the  court — the  more  es- 
pecially as  the  plea  alleges  the  existence  of  the  lien  to  the  ex- 
tent of  the  sum  paid,  at  the  time  the  attachment  was  levied  ? 

3.  There  can  be  no  doubt  the  motion  by  Beraujohn  a§  sta- 
ted on  the  motion  docket,  with  the  memorandum  of  the  judge 
as  written  across  it,  directing  the  payment  of  one  hundred  and 
five  dollars  in  satisfaction  of  his  lien,  was  admissible  evidence 
to  show  that  the  sheriff  had  legally  disposed  of  so  much  of 
what  he  had  collected  in  favor  of  the  beneficial  plaintiff.  It 
was  certainly  competent  for  the  court  rnero  motu,  or  at  the  in- 
stance of  ehher  party,  to  have  had  a  perfect  entry  made  nunc 
pro  tunc  from  the  motion  docket.  The  proceeding  then  was 
quad  a  record,  and  admissible  to  prove  the  facts  imported  by 
it,  though  perhaps  not  conclusive  until  perfected.  This  view 
may  serve  to  show  that  the  third  plea  is  not  objectionable  for 
any  cause  that  has  been  pointed  out  by  the  plaintiff's  counsel, 
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and  that  the  evidence  adduced  to  show  that  the  sheriff'  had  the 
warrant  of  the  County  Court  for  the  payment  of  the  landlord's 
rent  was  at  least  competent. 

4.  In  respect  to  the  pleas  which  were  interposed  after  the 
plaintiff's  demurrer  was  sustained,  they  are  professedly  pleaded 
"  in  short  by  consent,"  and  the  plaintiff'  demurs  in  the  same 
form.  Where  this  mode  of  pleading  is  resorted  to  by  mutual 
consent,  as  the  record  authorises  us  in  the  present  case  to  in- 
fer, it  is  not  allowable  for  the  plaintiff"  to  object  that  a  plea  does 
not  particularize  and  inform  him  Avith  precision  of  the  evidence 
by  which  the  defendant  intends  to  make  out  his  defence.  The 
pleas  we  are  considering  allege  in  general  terms  that  the  de- 
fendants performed  the  duties  in  respect  of  which  they  are 
charged  with  having  committed  a  breach  of  their  bond ;  and 
without  pretending  to  determine  whether  in  such  case  a  gen- 
eral plea  of  performance  is  demurrable,  we  think  as  the  plea 
was  received  "  in  short,"  the  plaintiff  must  be  held  to  have 
waived  greater  particularity.  The  demurrers  to  these  pleas 
were  then  properly  overruled. 

The  deputy  sheriff  Austin,  who  levied  the  attachment,  hav- 
ing been  released  by  his  principal  from  all  liability  growing 
out  of  his  acts,  we  can  conceive  of  no  objection  to  his  compe- 
tency as  a  witness, — none  has  been  started  here,  although  the 
question  is  made  upon  the  record. 

5.  We  are  now  to  inquire  whether  it  was  competent  for 
the  defendants  to  show  a  mistake  in  endorsing  the  levy  of  the 
attachment,  by  the  deputy  who  levied  it.  It  is  certainly  a 
general  rule  that  the  return  of  a  sheriff  cannot  be  contradicted. 
But  this  rule,  it  is  said,  is  not  universal,  and  that  there  are 
many  cases  to  be  found  in  the  books  where  it  has  been  held 
not  to  apply.  "Upon,  an  attentive  examination  of  all  the 
cases,"  says  Richardson,  C.  J.,  "  it  will  be  found  that  the  rule, 
that  there  can  be  no  averment  against  the  sheriff's  return,  has 
only  been  applied  in  cases  where  the  attempt  was  to  invali- 
date his  proceedings  by  showing  the  fallacy  of  his  return. — 
This  circumstance  shows  at  once  the  object  and  reason  of  the 
rule.  The  object  of  the  rule  was  to  protect  the  proceedings 
of  the  sheriff,  and  the  reason  of  it  was  the  extreme  inconve- 
nience that  must  result  from  suffering  the  proceedings  of  the 
sheriff  to  be  invalidated  by  calling  in  question  the  truth  of  his 
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return.  If  the  sheriff's  return  might  be  thus  invalidated,  much 
mischief  to  parties  would  result  from  it,  and  much  uncertainty 
in  judicial  proceedings  would  be  the  consequence."— 6  Mass. 
Rep.  327.  The  iunits  then,  within  which  the  rule  is  applica- 
ble, are  distinctly  marked  by  the  reason  and  object  of  it,  and 
the  rule  is  "  that  for  the  purpose  of  invalidating  the  sherifTs 
proceedings,  or  defeating  any  right  acquired  by  means  of 
them,  the  truth  of  his  return  cannot  be  called  in  question. — 
There  is  not  in  the  books  even  a  dictum,  that  the  rule  was  ever 
carried  to  a  greater  extent  than  this.''  The  learned  judge 
adds,  there  is  another  limitation  to  the  application  of  the  rule 
that  the  sheriff's  return  cannot  be  traversed.  The  return  of 
any  collaterel  fact  not  necessary  to  be  returned  in  order  to 
render  his  proceedings  valid,  may  be  traversed." — Lewis  v. 
Blair,  1  N.  Hamp.  Rep.  68,  and  cases  there  cited.  In  that 
case,  the  action  was  against  a  deputy  sheriff,  and  the  plaintiff 
relied  upon  his  return  on  mesne  process,  yet  the  defendant  was 
permitted  to  show  that  by  mistake  or  other  cause  consistent 
with  good  faith  on  his  part,  it  did  not  state  the  facts  truly. — 
See  also  Kittredge  v.  Bellows,  4  New  Hamp.  Rep.  424 ;  Brown 
v.  Davis,  9  ib.  76;  Boynton  v.  Bladgett,  ib.  224;  Parker  v. 
GuiUow,  10  ib.  103. 

In  Watson  v.  Watson,  6  Conn.  Rep.  334,  it  is  admitted  to 
be  a  general  rule  of  the  common  law,  that  the  return  of  a  she- 
riff on  an  execution,  except  in  relation  to  himself,  when  sued, 
is  absolutely  conclusive ;  and  the  reason  is  said  to  be,  that  he 
is  a  sworn  officer  to  whom  the  law  gives  credit.  The  return 
of  mesne  process  falls  within  the  same  reason  and  is  governed 
by  the  rule.  Yet  the  court  refuse  to  recognise  the  English 
common  law  in  this  respect,  as  applicable  in  Connecticut. 

As  a  general  rule,  the  return  of  a  sheriff  upon  returnable 
process  is  only  j^n'wa/acte  evidence  2igdiinsi  strangers. — 3  Phi.'. 
Ev.  C.  &  H.  notes  1085.  Between  parties  to  the  process  or 
their  privies,  it  is  usually  conclusive,  has  already  been  con- 
ceded.— Id.  1087.  And  such  is  its  effect,  in  general  against 
the  oificer  making  it — Id.lC89:  but  the  case  of  Lewis  v.  Blair, 
vt  svpra,  shows  that  the  rule  is  not  universal.  Another  excep- 
tion exists  where  an  action  is  brought  against  an  officer  for 
not  selling  property  levied  on  by  him  under  an  attachment 
and  returned  as  the  property  of  the  debtor ;  for  not  withstand- 
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ing  such  return  he  may  show  that  the  property  was  not  the 
defendant's.  Whiting  v.  Bradley,  2  N.  Hamp.  Rep.  498 ; 
Learned  v.  Bryant,  13  Mass.  Rep.  224 ;  The  Governor  use, 
&c.  V.  Gibson,  et  al.  at  this  term.  Nor  is  an  officer's  return 
conclusive  against  him  as  to  statements  which  are  mere  mat- 
ters of  opinion.  Williams  v.  Cheeseborough,  4  Conn.  Rep. 
356 ;  Kittredge  v.  Bellows,  4  N.  Hamp.  Rep.  424  ;  Denton  v. 
Livingston,  9  Johns.  Rep.  96. 

In  Boyiiton  v.  Willard,  10  Pick.  Rep.  166,  it  is  strongly  in- 
timated, that  a  return  by  an  officer,  that  he  attached  certain 
property,  is  not  conclusive  evidence  against  him  in  trespass 
that  he  took  it,  so  as  to  render  him  liable  therefor,  and  pre- 
clude him  as  against  the  defendant  in  the  writ  from  proving 
the  contrary.  And  other  cases  are  staled  by  the  court  in  which 
it  is  supposed  that  his  return  is  inconclusive  against  him.  See 
Figh  &  Blue  v.  Mead,  4  Ala.  Rep.  279;  Clarke  v.  Gary,  11 
Ala.  Rep.  98. 

In  Evans  v.  Davis,  3  B.  Monroe's  Rep.  344,  the  general 
rule  was  admitted  that  a  sheriff  is  estopped  from  controverting 
facts  embraced  in  his  return,  and  which  were  within  the  sphere 
and  connected  with  the  discharge  of  his  duty ;  but  it  was  held 
that  a  sheriff  when  sued  as  trespasser  for  the  seizure  of  pro- 
perty under  an  execution,  may  prove  facts  deliors  his  return 
and  not  inconsistent  therewith.  In  Lawson  v.  Main,  4  Ark. 
Rep.  184,  it  was  said,  the  return  of  a  sheriff  is  an  official,  min- 
isterial act,  and  forms  a  part  of  the  record  of  the  court,  which 
can  neither  be  impeached  or  questioned  aliunde  by  him.  He 
will  be  allowed  upon  application  to  the  court  to  amend  it ;  but 
this  privilege  is  given  upon  the  principle  that  the  truth  of  the  facts 
ought  to  appear  of  record,  and  the  sheriff'  having  been  mista- 
ken in  regard  to  them,  ought  to  be  permitted  to  amend  his 
return.  But  he  cannot  be  permitted  to  discharge  himself 
from  a  liability  which  his  unahered  return  would  fix  upon 
him.  So.  it  has  been  said,  that  "  nothing  is  better  settled  than 
that  an  officer  making  a  return  of  his  doings  upon  a  Avrit  i^ 
not  allowed  to  gainsay  the  truth  ;"  it  was  therefore  held,  that 
■where  a  deputy  of  the  defendant,  who  was  sheriff,  returned 
on  a  writ  that  he  had  "  attached  one  hundred  and  seventy-five 
yards  of  broad-cloth,  the  property  of  the  within  named  defen- 
dant, it  was  not  competent  for  him,  in  an  action  for  oot  pro- 
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dacing  the  property  to  be  taken  on  execution,  to  show  that 
but  thirty  yards  were  in  fact  attached  by  him. — Haynes  v. 
Small,  22  Maine  Rep.  14.  See  Price,  et  al.  v.  Cloud,  6  Ala. 
Rep.  254. 

In  Baker  v.  McDuffie,  23  Wend.  Rep.  289,  it  was  decided 
that  a  sheriff  is  generally  concluded  by  his  return  upon  pro- 
cess from  gainsaying  its  truth  collaterally  ;  if  the  return  be  in- 
correct, it  must  be  reformed  by  a  direct  proceeding;  so  that  a 
full  explanation  may  be  given.  But  it  was  said  that  the  re- 
turn was  only  conclusive  when  set  up  by  a  party  who  may 
claim  something  under  it;  if  others  rely  upon  it  as  the  sheriff's 
admission,  it  is  but  prima  facie  evidence,  and  may  be  explain- 
ed. See  Kendall  v.  White,  1  Shep.  Rep.  245  ;  Sawyer  v.  Cur- 
tis, 2  Ashm.  Rep.  127 ;  Mentz  v.  Hamman,  5  Whar.  Rep.  150 ; 
also,  1  Lord  Raymond's  Rep.  184 ;  Dalton's  Sh'ff,  189 ;  Wats. 
Sh'ff  72 ;  Bridges  v.  Walford,  6  M.  &  S.  Rep.  42. 

The  courts  of  the  States  have  been  very  liberal  in  permitting 
officers  to  amend  their  returns,  not  only  at  their  own  instance 
but  even  after  their  death,  on  motion  of  their  representatives; 
amendments  have  also  been  allowed  upon  the  application  of 
a  purchaser  or  the  parties. — Fowble  v.  Raybergh,  4  Ham. 
Rep.  45 ;  Clarke  v.  Belmear,  1  Gill.  &  Johns.  Rep.  443 ,  Wil- 
liams V.  Rodgers,  5  Johns.  Rep.  162.  See  3  Phil.  Ev.  C.  & 
H's  notes  1095,  et  seq.  In  the  exercise  of  this  salutary  power 
an  officer  has  been  permitted  to  amend  his  return  of  a  writ, 
though  several  years  had  elapsed.  Thatcher  v.  Miller,  11 
Mass.  Rep.  413 ;  Rucker  v.  Harrison,  6  Munf.  Rep.  181.  See 
also  Irvine  v.  Scobee,  5  Litt.  Rep.  70 ;  Boyce  v.  Watson  3  J. 
J.  Marsh.  Rep.  500  ;  Woodward  v.  Harbin  4  Ala.  Rep.  534; 
Oilman  v.  Stetson  4  Shep.  Rep.  124 ;  Planters'  Bank  v.  Wal- 
ker, 3  S.  &  Marsh.  Rep.  409 ;  Johnson  v.  Day,  17  Pick.  Rep. 
106 ;  Brandon  v.  Snow  &  Cunningham,  2  Stewart's  Rep.  255. 

It  is  not  a  conclusive  objection  to  the  exercise  of  this  salu- 
tary power  of  amendment,  that  a  suit  has  been  instituted 
against  the  officer,  seeking  to  charge  him  upon  the  ground 
that  his  return  subjects  him  to  liability.  Under  such  circum- 
stances, it  was  adjudged  competent  to  allow  the  return  to  be 
amended. — Hodges,  et  al.  v.  Leaird,  10  Ala.  Rep.  678.  It  was 
however  conceded  that  in  such  case,  the  court  might  impose 
terms  upon  the  officer,  and  we  will  add  that  it  should  certain- 
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ly  do  so,  where  justice  required  it,  and  as  the  officer  was  at 
fault  in  not  having  discharged  his  duty  with  more  exactness, 
he  should  indemnify  the  plaintiff  for  all  costs  accrued  up  to 
the  time  of  the  amendment,  if  the  action  was  induced  by  the 
incorrect  return. 

But  it  has  been  often  held,  that  a  sheriff  should  not  be  per- 
mitted to  amend  his  return  to  the  prejudice  of  third  persons ; 
and  if  an  amendment  is  allowed,  it  shall  not  affect  rights  which 
they  have  acquired  without  notice.  Nor  will  the  return  of 
mesne  process  be  amended  after  the  term  to  which  it  is  made^ 
and  after  a  judgment  by  default  has  been  rendered  upon  the 
supposition  that  it  was  correct,  if  the  effect  will  be  to  avoid  the 
judgment. — Davidson  v.  Cowan,  1  Dev.  Rep.  304  ;  Means  v. 
Osgood,  7  Greenl.  Rep.  146 ;  Bowman  v.  Stark,  6  N.  Hamp. 
Rep.  459 ;  Emerson  v.  Upton,  9  Pick.  Rep.  167 ;  Fairfield  v. 
Paine,  10  Shp.  Rep.  498 ;  Hughes  v.  Lapice,  5  Smedes  &  M. 
Rep.  451 ;  Berry  v.  Spear,  1  Shep.  Rep.  187 ;  Watkins,  et  al. 
V.  Gayle,  4  Ala.  Rep.  153;  McGehee  v.  McGehee,  8  ib.  86. 

If  the  principles  we  have  stated  and  the  authorities  by  which 
they  are  supported  are  well  founded,  it  is  clearly  inferrable 
that  it  is  within  the  competency  of  the  court,  to  which  the  at- 
tachment was  returned,  to  permit  the  levy  endorsed  to  be 
amended,  so  as  correctly  to  indicate  the  property  levied  on. 
And  this  we  have  seen  is  permissible,  notwithstanding  an  ac- 
tion has  been  instituted  upon  the  hypothesis  that  the  return 
states  the  truth ;  but  the  court  may  as  we  have  seen  impose 
terms  upon  the  sheriff,  or  rather  so  exercise  its  power,  as  not 
to  subject  the  plaintiff  to  costs,  if  taking  the  record  as  it  stands 
he  would  be  entitled  to  recover.  We  have  taken  this  view  of 
the  matter,  that  it  may  be  seen  that  a  sheriff  who  by  mistake 
makes  a  false  return  is  not  remediless,  and  what  course  he 
should  pursue  to  correct  it  and  prevent  injury  to  himself. 

It  must  be  admitted  that  the  rule  which  inhibits  the  sheriff 
from  falsifying  his  return  is  not  definitely  settled.  It  rests  up- 
on the  arbitrary  principle  that  it  is  matter  of  record,  and  so 
long  as  it  remains  unaltered,  it  cannot  be  gainsayed  by  proof. 
In  point  of  moral  justice  it  would  seem  to  be  unimportant 
whether  the  return  should  be  first  amended  by  permission  of 
the  court,  and  then  adduced  as  evidence  of  the  fact  it  imports, 
or  whether  proof  should  be  offered  to  the  jury  to  show  its  falsi- 
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ty  and  the  truth  of  the  matter.  But  the  decisions  are  too 
numerous  and  uniform  to  allow  the  incorrectness  of  the  re- 
turn to  be  shewn  in  an  indirect  proceeding  by  a  party,  insti- 
tuted upon  the  hypothesis  that  it  is  true ;  they  strongly  tend  to 
establish  that  in  such  a  proceeding  the  return  concludes  the 
sheriff  until  the  amendment  is  regularly  made.  The  case  at 
bar  comes  directly  within  the  influence  of  these  adjudications, 
and  consequently  the  County  Court  erred  in  admitting  the 
evidence  of  the  deputy  sheriff,  who  levied  the  attachment,  to 
prove  that  the  return  endorsed  did  not  correctly  state  the  quan- 
tity of  goods  levied  on.  We  have  indicated  the  proper  course 
of  procedure,  and  have  but  to  add  that  the  judgment  is  revers- 
ed, and  the  cause  remanded. 


HARRISON,  Adm'r.,  et  al.,  vs.  MOCK  et  als. 

1.  Where  a  chancery  cause  is  reversed  and  rennanded  by  this  court  for  fur- 
ther proceedings,  and,  «pon  its  return  to  the  court  below,  a  general  re- 
reference  of  the  matters  of  account  is  made  by  the  chancellor,  the  regis- 
ter is  not  concluded  by  his  previous  report,  but  may  state  the  account 
anew,  and  rectify  any  mistake  that  may  have  inierveued,  in  the  taking  of 
the  first  account. 

2.  Where  the  trustee,  in  a  deed  for  the  benefit  of  creditors,  permits  the 
grantor  until  his  death  and  his  administrator  afterwards  to  retain  possess- 
ion of  and  to  make  a  crop  with  the  slaves  of  the  trust  estate,  the  admission 
of  the  administrator,  who  sold  the  crop  and  received  its  proceeds,  as  to  the 
amount  of  such  sale,  is  not  evidence  against  the  trustee. 

3.  If  the  trustee,  ia  a  deed  for  the  benefit  of  creditors,  improperly  permits 
the  grantor  in  his  life-time  or  his  administrator  after  his  death  to  retain 
possession  of  the  slaves  of  the  trust  estate  and  receive  the  proceeds  of  their 
labor,  without  derivir>g  any  profit  to  himself  therefrdm,  tJie  measure  of  hia 
liability  is  not  the  benefit  that  may  have  accrued  to  the  grantor  or  his  es- 
tate, but  the  value  of  the  reasonable  hire  of  the  slaves. 

4.  Where  a  trustee,  himself  a  creditor,  accepts  from  the  debtor  a  deed  of 
trust  for  the  benefit  of  all  his  creditors,  which  provides  for  their  payment 
"equally  and  rateably,  without  any  distinction  or  preference,"  he  thereby 
agrees  to  execute  the  trust  according  to  the  provisions  of  tiie  deed,  and  to 
share  pro  rata  with  the  other  creditors,  should  the  trust  efficts  prove  in- 
sulficieat  for  the  satisfaction  of  ail. 
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5.  Where  all  the  effects  of  a  trust  estate  have  been  converted  into  money, 
and  the  debt  constituting  a  charge  upon  it  ascertained,  the  decree  against 
the  trustee,  who  is  himself  a  creditor,  should  be  for  the  balance  that  re- 
mains, after  deducting  the  dividend  to  which  he  is  entitled,  and  not  for  the 
entire  sum  found  in  his  hands. 

6.  R.  B.  H.,  the  trustee  in  a  deed  for  the  benefit  of  creditors,  without  distinc- 
tion or  preference,  in  answer  to  a  bill  filed  to  enforce  the  trust,  sets  up  de- 
mands to  a  specific  amount  as  due  to  him  by  the  grantor  at  the  time  of  the 
execution  of  the  deed ;  after  the  death  of  R.  B.  H.,  the  bill  is  revived 
against  his  administrator,  who  adopts  the  answer  of  his  intestate,  but 
subsequently  files  a  supplemental  answer,  insisting  upon  an  additional 
claim,  to  which  he  alleges  his  intestate's  estate  is  entitled  for  money  ad- 
vanced and  paid  out  by  his  intestate,  since  the  execution  of  the  deed  and 
the  filing  of  his  answer,  on  executions  against  the  grantor,  which  created 
a  lien  superior  to  the  deed  of  trust:  Held — 1st.  That  payments  on  exe- 
cutions against  the  grantor,  made  by  the  trustee  before  the  date  of  the 
deed,  are  not  put  in  issue  by  the  pleadings,  and  are  properly  disallowed. 
2d.  That  the  answer  of  the  trustee  is  an  admission  of  the  extent  of  the 
debt  claimed  by  him  at  that  time,  and  is  conclusive  until  amended. 

7.  A  trustee,  who,  after  the  acceptance  of  the  trust,  in  good  faith,  pays  off 
executions  which  create  a  lien  on  the  trust  estate,  is  entitled  to  be  reim- 
bursed the  full  amount  of  such  payments,  but  he  cannot  be  allowed  to 
avail  himself  of  executions  thus  purchased  to  sell  the  trust  eflects. 

Error  to  the  Chancery  Court  of  Lowndes.     Tried  before 
the  Hon.  Jos.  W.  Lesesne,  chancellor. 

The  bill  in  this  case  was  filed  in  June  1841  by  the  defend- 
ants in  error,  as  creditors  of  William  R.  Meyer,  against  him, 
Richard  B.  Harrison,  et  al.  to  enforce  the  provisions  of  a  deed 
of  trust  executed  for  the  benefit  of  his  creditors  generally  in 
April  1840  by  said  Meyer  to  the  said  Harrison.  The  deed  of 
trust  conveyed  all  the  property  both  real  and  personal  of  the 
debtor  and  provided  that  the  trustee  should  take  it  into  imme- 
diate possession,  expose  it  to  sale  as  soon  as  it  could  be  done 
consistently  with  the  interest  of  the  creditors  and  appropriate 
the  proceeds  to  the  payment  of  their  debts  "  equally  and  rata- 
bly without  any  distinction  or  preference."  Each  of  the  de- 
fendants answered  the  bill,  and  Harrison,  the  trustee,  insisted 
that  one  of  the  debts  due  by  said  Meyer  at  the  time  of  the  ex- 
ecution of  the  deed,  and  for  which  it  was  intended  to  provide, 
was  a  debt  of  about  ^2000,  due  to  himself  "  by  various  notes 
of  hand  of  said  Meyer  for  money  advanced,  and  executions 
paid  by  respondent,  and  judgments  assigned  to  him  which 
44 
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are  still  due."     After  the  execution  of  the  deed  and  accep- 
tance of  the  trust  by  him,  the  said  Harrison  caused  several 
executions  against  Meyer,  which  he  had  paid  for  him  and  ac- 
quired the  control  of,  before  the  date  of  the  deed,  and  which 
created  a  lien  on  the  property,  to  be  levied  on  certain  of  the 
slaves  £issigned,  viz,  Aaron,  Nancy  and  child,  Hagar  and  Eli- 
za, which  were  sold  by  the  sheriff,  and  bid  off"  by  said  Harri- 
son and  by  him  conveyed  to  the  sole  and  separate  use  of  Mrs. 
Meyer.     The  balance  of  the  property,  except  the  land,  which 
was  sold  under  judgments,  having  a  lien  older  than  the  trust 
deed,  and  two  slaves  sold  under  a  mortgage,  also  older  than 
the  deed,  were  suffered  by  the  trustee  to  remain  in  the  pos- 
session of  Meyer,  who  cultivated  with  the  slaves  a  plantation 
belonging  to  the  said  trustee,  and  received  the  proceeds  of 
their  labor  until  his  death  in  1842  or  1843.     In  the  latter  year 
the  crop  was  sold  and  Ihe  proceeds  received  with  the  permis- 
sion of  the  trustee  by  Richard  K.  Harrison  the  administrator 
of  Meyer.     Subsequently  to  the  death  of  Meyer,  Richard  B. 
Harrison,  the  trustee,  died,  and  the  bill  was  revived  first 
against  Richard  K.  Harrison,  and  on  his  resignation,  against 
Sam'l  Gardner,  as  the  administrator  of  Meyer,  and  against  Kirk- 
land  Harrison  as  administrator  of  Richard  B.  Harrison,  each 
of  whom  answered  the  bill,  and  adopted  the  answers  of  their 
respective  intestates.     In  February  1845,  the  register,  by  con- 
sent of  the  parties,  took  an  account  of  the  debts  due  to  the 
creditors  and  made  report  thereof  to  the  court,  the  debt  due 
to  Richard  B.  Harrison  being  stated  in  said  report  at  $1989 
05,  and  in  July  1845,  the  chancellor  rendered  a  decree,  settling 
the  equity  of  the  case,  and  referred  to  the  register  the  matters 
of  account  against  the  estate  of  the  trustee.    The  register  re- 
ported the  sum  of  $4137  68  due  by  the  estate  of  the  trustee, 
after  deducting  the  $1989  05  due  it,  which  report  was  con- 
lirmed,  and  the  slaves,  including  Aaron,  Nancy  and  child, 
Hagar  and  Eliza,  the  sale  of  which  the  chancellor  set  aside, 
were  ordered  to  be  sold.    A  writ  of  error  was  sued  out  to 
this  court  from  the  decree  of  the  chancellor,  and  the  case  there- 
on reversed  as  to  some  of  the  matters  of  account  and  remanded 
for  further  proceedings.    Upon  its  return  to  the  court  below,  the 
chancellor  re-referred  the  matters  of  account  to  the  register  to 
be  reported  on  in  accordance  with  the  opinion  of  this  court. 
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At  this  stage  of  the  case,  the  administrator  of  Richard  B.  Har- 
rison, by  consent  of  the  opposite  party,  filed  what  the  record 
calls  an  amended  and  supplemental  answer,  in  which  he 
states,  that  since  the  execution  of  the  trust  deed  and  since  the 
filing  of  the  original  answer  of  his  intestate,  his  intestate  ad- 
vanced and  paid  to  the  plaintiffs  and  became  thereby  the  ow- 
ner of  sundry  executions  against  William  R.  Meyer — one  in 
favor  of  George  Walker  for  $302  17 — two  in  favor  of  Roper, 
Reese  &  Co.,  one  for  $70  and  the  other  for  f  795  77— and 
two  in  favor  of  George  Williams,  one  for  $288,  and  the  other 
for  $791,  each  of  which  executions  created  a  lien  on  the  trust 
estate  superior  to  that  of  the  trust  deed,  and  that  his  intestate 
thus  was,  and  his  estate  is  a  creditor  of  the  said  Meyer,  to  the 
aggregate  amount  of  said  executions  over  and  above  the  sum 
claimed  in  the  original  answer,  and  entitled  to  reimbursement 
therefor  out  of  the  trust  fund.  The  register  in  taking  the  ac- 
count rejected  this  claim  set  up  in  the  amended  and  supple- 
mental answer,  it  appearing  by  the  proof  that  the  alleged  ad- 
vances or  payments  on  the  above  executions  by  said  Harrison 
were  made  in  1838  or  1839,  long  before  the  trust  deed  was 
executed.  Proceeding  then  to  state  the  account  he  charged 
the  estate  of  the  trustee  as  follows :  1st.  Instead  of  deducting 
the  sum  of  $1989  05,  due  the  administrator's  intestate,  as  was 
done  in  the  former  report,  from  the  sum  of  $6126  73  with 
which  the  estate  was  found  chargeable,  he  reported  the  last 
named  sum  with  interest  as  due  by  the  estate,  and  the  first 
named  sum  as  due  to  it  and  constituting  a  charge  on  the  trust 
fund :  2d.  The  slaves  Aaron,  Nancy  and  child,  Hagar  and 
Eliza  not  having  been  delivered  to  the  register  in  accordance 
with  the  decree,  he  charged  their  value  against  the  estate  of 
the  trustee,  to  wit,  $3348  with  interest :  3d.  He  charged  the 
estate  of  the  trustee  with  the  proceeds  of  the  crop  of  1843,  re- 
ceived by  Richard  K.  Harrison  as  administrator  of  Meyer, 
amounting  to  $1100  as  admitted  by  said  Richard  K.  to  Sam- 
uel Gardner,  and  which  admission  was  the  only  evidence 
thereof.  These  several  sums  with  interest  make  the  aggre- 
gate sum  of  $12,260  79.  The  defendants  filed  the  following 
exceptions  to  the  register's  report :  1st.  That  be  had  no  au- 
thority to  alter  his  former  report  by  changing  the  amount  of 
$4137  68  therein  found  due,  to  $6126  73.    2d.  That  he  should 
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not  have  charged  the  estate  of  the  trustee  with  the  value  of 
the  crop  of  1843.  3d.  That  he  should  have  credited  the  es- 
tate with  the  sum  of  $1989  05,  the  amount  ascertained  to  be 
due  it.  4th.  That  he  should  have  allowed  the  additional  cre- 
dit claimed  in  the  amended  and  supplemental  answer.  Each 
of  these  exceptions  was  overruled  by  the  register  and  con- 
firmed on  appeal  by  the  chancellor,  who  thereupon  rendered 
a  decree,  directing  the  administrator  of  Richard  B.  Harrison 
to  pay  the  said  sum  of  $12,360  79  into  the  hands  of  the  reg- 
ister in  ten  days  after  the  service  of  a  copy  of  the  decree,  and 
in  default  therein,  that  execution  issue,  &c.  These  several 
matters  are  now  assigned  as  error. 

J.  M.  BoLiNG,  for  plaintiff  in  error  : 

1.  The  register  erred  in  sustaining  the  first  exception  of 
defendants  to  his  report  by  which  he  charged  the  administra- 
tor of  R.  B.  Harrison  with  $6126  73  and  interest  from  18th 
July  1845,  instead  of  $4137  68,  thereby  altering  his  report  of 
July  1845,  which  had  been  confirmed,  and  when  this  part  of 
the  case  was  not  refered  to  him.  2d.  He  also  erred  in  charg- 
ing the  administrator  of  R.  B.  Harrison  with  $1100  and  in- 
terest from  1st  January  1844,  being  the  amount  of  the  cotton 
crop  of  1843,  when  there  was  no  decree  against  the  adminis- 
trator of  R.  B.  Harrison,  or  against  R.  K.  Harrison  the  ad- 
ministrator of  Myer,  who  made  and  sold  the  crop  of  1843,  or 
any  allegations  to  sustain  one.  3d.  The  register  erred  in 
not  allowing  the  administrator  of  R.  B.  Harrison  a  credit  for 
the  money  he  paid  for  the  slaves  Hagar,  Aaron,  Eliza,  Nancy 
and  her  child,  and  in  refusing  him  the  further  credit  of  $1,- 
989  05,  with  interest  from  July  1845,  the  latter  amount  having 
been  allowed  him  by  a  report  of  July  term  1845,  which  had 
been  confirmed,  4th.  R.  B.  Harrison  had  a  right  and  his  ad- 
ministrator has  the  same,  to  retain  his  debt  in  preference  to 
all  other  creditors. — Toller's  Law  of  Ex'rs  295 ;  1  Lomax  on 
Ex'rs  412  to  418.  An  executor  who  is  a  creditor  of  the  es- 
tate, or  an  heir,  or  distributee,  has  the  right  to  retain  to  the 
amount  of  his  debt. — 1  Des.  247;  Pordom  v.  Tipton,  et  al.  9 
Aig.  Rep.  914 ;  Fonb.  Eq.  b.  4,  pt.  2,  ch.  2,  §  4,  and  note ; 
Devessey  v.  Devessey,  3  Russ.  287,  542  ;  1  Eq.  Dig.  498,  § 
13 ;  Peter  v.  Beverley,  10  Peters,  532 ;  2  Peters'  Digest,  277, 
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§  30 ;  7  Dana's  Rep.  457.  5.  The  chanceller  erred  in  con- 
firming the  register's  report  and  in  overruling  the  exceptions 
of  the  administrator  of  R.  B.  Harrison  to  the  same. — See  au- 
thorities, supra.  6th.  This  court  was  in  error  in  point  of  fact 
when  this  case  was  here  before,  in  supposing  ihe  executions 
under  which  Hagar,  Aaron,  Eliza,  Nancy  and  child  were  sold 
did  not  have  liens  older  than  the  deed  of  trust — Harrison,  et 
al.  V.  Mock,  et  al.  10  Ala.  Rep.  195;  and  it  erred  in  its  dictum 
in  supposing  that  R.  B.  Harrison  waived  his  lien  in  accepting 
the  trust. — Hawly  v.  Mancius,  7  Johns.  Ch.  is  founded  upon 
a  statute  peculiar  to  New  York;  see  2  Kent's  Com.  401 ;  N. 
York  Revised  Statutes,  vol.  2,  p.  36,  46.  The  case  of  Rogers 
V.  Rogers,  Hop.  Ch.  523,  does  not  sustain  that  position,  and 
all  the  authorities  sustain  the  position  that  an  executor  or  trus- 
tee may  pay  off  liens  on  the  trust  property  and  retain  the 
amount  of  his  payments. — See  the  authorities,  supra — see  also 
Matthews  et  al.  v.  Dragard,  et  al.  3  Des.  25. 

T.  &  J.  Williams,  contra. 

CHILTON,  J. — When  this  case  was  before  this  court  at 
a  previous  term,  (see  10  Ala.  Rep.  185)  the  principles  which 
should  govern  its  final  disposition,  were  very  fully  declared, 
and  the  decree  of  the  chancellor  confirming  the  report  of  the 
register  was  reversed,  and  the  cause  remanded  that  f urlh  er 
proceedings  might  be  had  in  conformity  with  the  opinion 
then  delivered. 

The  eifect  of  that  reversal  was  to  open  the  previous  report 
of  the  register,  and  when  the  chancellor  afterwards  re-refered 
to  him  the  matters  of  account,  to  report  upon  the  same  in  coa- 
formity  to  the  decision  of  this  court,  it  was  entirely  proper 
that  he  should  take  into  the  account  every  matter  properly 
embraced  in  the  pleadings.  It  follows  then,  that  tiie  register 
was  not  concluded  by  any  matter  contained  in  the  firijt  report, 
and  was  authorised  under  the  order  of  reference,  which  was 
general,  and  the  propriety  of  which  is  not  questioned  by  the 
errors  assigned,  to  state  the  account  anew,  rectifying  any  mis- 
take which  had  intervened  in  taking  the  first  account,  and 
charging  the  plaintiff  in  error  with  the  proceeds  of  the  crop  of 
1843,  if  the  proof  showed  that  such  proceeds  were  properly 
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a  portion  of  the  trust  effects.  Goodwin,  et  al.  v.  McGehee,  et 
al.  15  Ala.  Rep.  223-251-2;  Kirkman  v.  Vanlier,  7  Ala. 
Rep.  217. 

As  to  the  allowance  of  $1100,  the  price  of  the  crop  of  1843 
sold,  as  is  alleged,  by  the  administrator  of  Meyer,  we  do  not 
find  in  the  record  sufficient  proof  to  sustain  it.  It  appears 
that  Meyer,  after  the  execution  of  the  trust  deed,  retained  the 
slaves,  and  cultivated  one  of  the  plantations  of  Richard  B. 
Harrison,  but  whether  the  crop  of  1843  was  raised  on  this,  or 
other  lands,  does  not  appear.  Be  this  as  it  may,  the  only 
proof  of  the  value  of  the  crop  is  made  by  Gardner,  who  states 
that  Richard  K.  Harrison  told  him,  that  the  proceeds  of  the 
crop  of  cotton  made  by  the  negroes  for  the  year  1843,  and 
sold  by  him  as  administrator,  was  eleven  hundred  dollars. 
This  would  be  proper  evidence  as  against  Richard  K.  Harri- 
son, but  certainly  cannot  be  received  as  sufficient  to  fix  upon 
the  estate  of  Richard  B.  Harrison,  the  trustee,  a  liability  to 
that  extent;  as  to  him,  it  must  be  regarded  as  the  declaration 
of  a  mere  stranger.  There  is  no  doubt  of  the  correctness  of 
the  proposition,  that  if  the  trust  property  was  permitted  by  the 
trustee  to  remain  with  the  administrator  of  Meyer,  he  would 
be  as  much  bound  to  account  for  its  reasonable  profits  as 
though  Meyer  himself  had  retained  it,  and  the  proof  is  suffi- 
cient to  show  that  Richard  K.  Harrison  administered  at  the 
request  of  the  trustee,  who  was  the  only  security  upon  the 
bond,  and  that  the  slaves  were  retained  by  his  permission. 
The  estate  of  the  trustee,  under  such  circumstances,  should  be 
liable  for  their  reasonable  hire,  but  not  for  the  value  of  the 
crop  that  was  raised  upon  the  trustee's  land,  for  this  would  be 
to  charge  him  with  the  proceeds  of  his  own  estate,  which 
would  be  manifestly  unjust,  although  he  may  have  conferred 
upon  Meyer,  or  his  administrator,  the  right  to  cultivate  it  gra- 
tuitously. There  is  no  principle  better  settled  than  that  a 
trustee  can  make  no  profit  to  himself  from  the  trust,  and  if  he 
invest  the  trust  funds,  the  cestui  que  trust  may  elect  to  take  the 
profits  or  hold  him  accountable  for  the  fund  with  the  interest; 
but  if  he  wrongfully  deliver  the  trust  effects  to  a  third  party, 
and  derive  therefrom  no  profit,  the  measure  of  his  liability  is 
not  the  benefit  which  may  have  accrued  from  accidental  in- 
tervening causes  to  such  third  party,  but  the  profits  which 
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should  have  accrued  by  the  exercise  of  proper  diligence  over 
the  effects  by  the  trustee. 

We  think  the  register  very  properly  reported  the  sum  of 
^1969  05  as  due  the  trustee,  and  as  a  charge  upon  the  trust 
effects.     The  first  report,  which  deducted  this  sum  from  the 
amount  in  the  hands  of  the  trustee,  was  clearly  erroneous,  as 
the  effect  of  such  deduction  Avas  to  allow  the  trustee,  whose 
demand  was  placed  by  the  deed  on  the  same  footing  with 
those  of  the  other  creditors,  full  satisfaction  of  his  claim,  where- 
as they  must  have  shared  pro  rata  the  residue  of  the  fund 
which  is  inadequate  to  the  payment  of  all  the  claims.     The 
trustee  by  the  acceptance  of  the  trust,  agreed  to  execute  it  ac- 
cording to  the  provisions  of  the  deed,  which  gave  him  no  pre- 
ference over  the  other  creditors.    But  although  he  was  not 
entitled  to  preference  they  have  no  right  to  enforce  the  collec- 
tion from  him  of  the  portion  which  is  due  to  him,  and  which 
the  court  would  order  to  be  refunded  as  soon  as  collected. 
This  would  not  only  be  useless,  but  oppressive,  and  no  reason 
exists  why  it  should  be  done.     The  effects,  which  remained 
in  specie,  have  been  sold,  and  the  decree  against  the  admin- 
istrator is  for  a  sum  in  nmnero,  to  be  paid  to  the  register  of 
the  court  for  distribution.     The  entire  amount  of  the  debts 
which  constitute  a  charge  upon  the  fund  having  been  ascer- 
tained, as  well  as  the  amount  to  be  apportioned  between  the 
creditors,  it  is  quite  as  pr9.cticable  to  determine  before,  as  af- 
ter the  collection,  what  sum  is  due  to  each,  and  thus  relieve 
the  estate  from  paying  into  court  money  which  is  to  be  refun- 
ded.— See  Nelson  &  Hatch  v.  Dunn,  et  al.  15  Ala.  Rep. 
.  The  register  very  properly  disallowed  the  claims  set  up  by 
the  amended  and  supplemental  answer  of  Kirkland  Harrison 
as  administrator  of  R.  B.  Harrison.     The  proof  shows  the  pay- 
ments, which  are  avered  in  the  answer  to  have  been  made 
since  the  filing  of  the  bill,  were  in  fact  made  long  before  the 
deed  of  trust  was  executed.     These  demands,  if  indeed  they 
are  different  from  those  which  are  mentioned  in  the  original 
answer  of  R.  B.  Harrison,  are  not  put  in  issue  by  the  plead- 
ings.   If,  as  the  proof  shows,  the  executions  specified  in  the 
supplemental  answer  were  paid  in  1838  or  1839,  the  defen- 
dant while  living  or  his  representative  after  his  death  should 
have  obtained  permission  to  amend  the  answer,  so  as  to  insist 
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upon  them.  This  has  not  been  done.  But  they  are  set  up  as 
supplemental  matter,  oceuring  since  the  filing  of  the  bill,  and 
since  the  answer  of  said  defendant  was  filed.  The  answer 
of  Richard  B.  Harrison,  which  proposes  to  set  up  all  the 
claims  due  from  Meyer  to  him  at  the  time  of  filing  it,  is  con- 
clusive upon  him  until  it  is  amended,  being,  as  was  said  by 
this  court  in  the  former  opinion,  "  an  admission  of  the  extent 
of  the  debt  at  that  time."     10  Ala.  Rep.  195. 

In  respect  to  the  right  of  the  trustee  to  retain  for  his  own 
debt  to  the  full  extent  of  his  demand,  as  also,  with  regard  to 
the  lien  of  the  executions  which  Richard  B.  Harrison  had 
paid  before  the  deed  was  executed,  it  is  unnecessary  that  we 
should  say  any  thing,  as  the  former  opinion  is  conclusive  upon 
these  points.  The  acceptance  of  the  trust  by  him,  as  we  have 
before  said,  is  a  waiver  of  his  lien  then  existing,  and  he  has 
no  right  to  retain  except  for  the  proportion  of  the  fund  to  which 
upon  a  just  distribution  of  it,  he  would  be  entitled.  If  he  has 
in  good  faith  discharged  liens  upon  the  trust  properly  since 
the  execution  of  the  deed,  which  liens  existed  in  favor  of  oth- 
ers, as  such  payment  would  be  for  the  benefit  of  the  cestuis  que 
trust,  he  would  be  entitled  to  be  re-imbursed  from  the  trust 
fund  the  full  amount  of  such  payments ;  but  the  proof  fails  en- 
tirely to  bring  him  within  this  category.  If,  however,  the 
proof  was  sufficient,  he  could  not  be  allowed  to  avail  himself 
of  the  executions  thus  purchased,  to  sell  the  trust  effects.  This 
would  be  to  allow  him  to  purchase  for  his  own  benefit,  and 
to  set  up  the  interest  in  opposition  to  the  trust,  which  a  trustee 
may  not  do. — See  McKinley  v.  Irwin,  13  Ala.  Rep.  681. 

For  the  error  above  noticed,  the  decree  must  be  reversed 
so  far  as  it  requires  the  administrator  to  pay  into  court  the 
amount  to  which  he  is  entitled  out  of  the  funds  of  the  estate, 
and  as  to  the  crOp  of  1843,  but  as  to  all  other  matters,  the 
same  is  affirmed.  Let  the  cause  be  remanded,  that  an  ac- 
count may  be  taken  of  the  profits  of  the  estate  in  the  year  1843, 
and  that  the  amount  due  the  administrator  being  deducted, 
the  remaining  sum  may  be  paid  into  court,  or  executions  is- 
sued therefor. 

Let  the  plaintiffs  in  error  recover  the  costs  of  this  court. 
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GOODMAN,  Ex'r.,  vs.  BENHAM,  Adm'k. 

1.  Where,  in  a  bill  filed  against  the  administrator  with  the  will  annexed 
of  an  estate,  the  complainant  asserts  title  to  the  undivided  interest  of 
one  of  several  legatees,  two  of  whom  are  dead,  in  the  absence  of  an  al- 
legation that  the  deceased  legatees  were  free  from  debt,  he  cannot  pro- 
ceed without  amending  his  bill,  so  as  to  bring  in  their  personal  repre- 
sentatives. 

2.  The  chancellor  may  mere  motu  notice  a  defect  of  parties  to  a  bill  at  the 
hearing,  and  order  it  to  stand  over  on  leave  to  amend,  or  dismiss  it 
without  prejudice. 

3.  Where  the  chancellor  proposes  to  the  complainant  in  a  bill,  which  is 
defective  for  want  of  the  necessary  parties,  to  amend  it,  and  he  refuses 
to  do  so,  it  is  not  error  to  dismiss  it. 

4.  Where  a  testator  directs  his  executors  to  keep  together  and  manage 
the  property  until  the  death  of  his  widow,  to  distribute  the  annual  pro- 
ceeds, after  supplying  her  wants,  among  the  legatees,  and  at  \wr  death 
to  divide  the  property  itself  among  them  in  such  way,  taking  into  the  ac- 
count the  advances  made  by  himself  and  those  that  may  be  made  by  the 
executors,  as  shall  render  the  portion  of  each  equal,  a  purchaser  of 
the  interest  of  one  of  the  legatees  acquires  only  the  rights  of  such 
legatee  upon  the  final  settlement,  and  cannot  claim  any  other  or 
greater  interest. 

Error  to  the  Chancery  Court  of  Lauderdale.  Before  the 
Hon.  David  G.  Ligon,  Chancellor. 

The  bill  in  this  case  was  filed  by  the  plaintiff  in  error  as 
executor  of  Henry  Anderson,  against  the  defendant  in  error 
as  the  administrator  cum  testamento  anneoco  of  Samuel  Savage, 
and  makes  the  following  case :  Samuel  Savage  died  in  1837, 
leaving  a  will,  a  copy  of  which  is  made  an  exhibit  to  the  bill, 
by  which  he  directs  that  his  property,  both  real  and  personal, 
be  kept  together  and  managed  by  his  executors  until  the  death 
of  his  wife,  and  that  the  annual  proceeds,  after  supplying  her 
wants,  be  divided  among  his  children  and  grandchildren ;  that 
upon  the  death  of  his  wife  all  his  property  then  in  the  hands 
of  his  executors  be  equally  divided  among  his  children  and 
grandchildren,  viz :  one  seventh  part  to  the  children  of  his 
daughter  Behethalana  Dillahunty,  one  seventh  to  the  children 
of  his  deceased  daughter  Francis  J.  Rucker,  one  seventh  to 
Samuel  Savage  Dillahunty.  one  seventh  to  his  son  Wm.  F.  T. 
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Savage,  one  seventh  to  his  son  George  M.  Savage,  one  seventh 
to  his  son  Samuel  G.  Savage,  and  one  seventh  to  his  son  John 
Tacitus  Savage ;  that  on  the  final  division  the  advances  al- 
ready made  to  any  of  them,  and  which  wiU  be  found  charged 
in  a  book  kept  by  him,  that  he  has  sealed  up  and  committed 
to  the  custody  of  his  M^ife  as  the  evidence  of  such  advances, 
are  to  be  deducted  from  the  portion  of  the  child  or  grandchild 
so  advanced ;  that  his  executors  keep  an  account,  in  the  same 
manner  that  he  has  done,  of  the  several  advances  made  by 
them  to  the  several  legatees  up  to  the  time  of  the  final  di- 
vision ;  and  that  the  portion  of  each,  upon  such  division,  tak- 
ing the  advances  made  by  himself  in  his  life-time  and  by  his 
executors  into  the  account,  be  macle  equal.     Geo.  M.  Savage 
and  others  are  appointed  executors  of  this  will,  which  was  ad- 
mitted to  probate  in  the  same  year  it  bears  date.     Wm.  F.  T. 
Savage  died  before  the  testator,  SamuekG.  in  April  1840,  and 
John  T.  in  March  1841,  without  issue,  and  the  widow  died  in 
September  of  the  last  named  year.   In  1840,  the  testator  of  the 
plaintiff  in  error  and  oneHanna  recovered  a  judgment  against 
George  M.  Savage,  one  of  the  legatees,  and  in  1845  caused 
an  execution,  issued  on  it,  to  be  levied  on  the  interest  of  the 
said  George  M.  in  the  lands  of  his  deceased  father,  and  at  the 
sale  the  plaintiff's  testator  became  the  purchaser.     In  1847, 
the  defendant  in  error  filed  a  petition  in  the  Orphans'  Court 
for  a  sale  of  the  lands  of  the  testator,  Samuel  Savage,  for  the 
purpose  of  a  more  equal  distribution  among  the  legatees,  to 
which  the  plaintiff  in  error  withdrew  all  opposition,  in  consid- 
eration of  a  written  agreement  by  the  defendant  that  he  would 
retain  in  his  hands  one  fourth  of  the  proceeds  of  sale  subject 
to  the  decision  of  the  Court  of  Chancery  in  the  present  suit, 
which  is  instituted  to  obtain  a  decree  therefor.     The  answer 
admits  all  the  material  allegations  of  the  bill,  but  insists  that 
Geo.  M.  Savage,  who  qualified  as  executor  under  the  will  of 
his  father,  as  such  executor  received  large  sums  of  money  as 
assets  of  the  estate,  and  had  made  no  settlement ;  that  he  bad 
received  his  share  of  the  personalty,  and  that  the  estate  is  yet 
unsettled,  &c. 

The  chancellor  dismissed  the  bill  for  want  of  equity  and  a 
defect  of  parties,  having  first  given  the  plaintiff  an  opportunity 
to  obviate  the  latter  objection  by  an  amendment  of  the  bill, 
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which  he  refused  to  embrace.     The  decree  of  the  chancellor 
is  now  assigned  as  error. 

L.  P.  Walker,  for  plaintiff  in  error : 

1.  The  judgment  of  complainant  was  obtained  in  October 
1840,  and  operates  a  lien  upon  the  real  estate  of  the  defendant 
from  that  time.    3  Ala.  Rep.  560 ;  4  ib.  543. 

2.  Upon  the  death  of  the  other  legatees  named  in  the  bill, 
George  M.  Savage  became  invested  with  a  title  to  one  fourth 
part  of  the  whole  estate,  real  and  personal.  As  to  the  real  es- 
tate, he  was  with  the  other  heirs  a  tenant  in  common,  and  the 
interest  of  each  of  them  was  subject  to  levy  and  sale.  3  Stew. 
&  Port.  251 ;  2  U.  S.  Dig.  328,  §§  324,  321—329,  §  341 ;  14 
Mass.  20;  15  Mass.  439;  7  Ala.  Rep.  115. 

3.  As  a  replication  is  on  file,  and  the  cause  was  not  heard 
on  bill  and  answer  alone  by  consent,  nothing  that  is  stated  in 
the  answer  by  way  of  avoidance  can  be  considered  as  true, 
unless  proved.  The  answer  denies  none  of  the  facts  upon 
which  the  equity  is  based,  but  sets  up  new  matter,  none  of 
which  is  proved,  and  that  portion  of  it  which  is  admitted  by 
the  agreement  does  not  affect  our  rights :  For  in  contempla- 
tion of  law,  the  judgment,  levy  and  sale  are  all  one  act ;  and 
it  was  not  in  the  power  of  Geo.  M.  Savage  alone,  or  of  him 
with  third  persons,  by  any  fraud,  conveyance  or  other  act,  to 
defeat  or  impair  the  lien  of  the  judgment  upon  his  interest  in 
the  real  estate  of  his  father. 

4.  The  date  and  language  of  the  agreement  between  Ben- 
ham  and  complainant's  counsel  show  that  it  was  made  before 
the  decree  of  the  Orphans'  Court,  and  that  their  objections 
were  not  overruled,  but  withdrawn.  But  even  if  this  were 
so,  it  would  not  affect  complainant,  as  it  is  clear  that  until  the 
personal  estate  was  exhausted,  the  title  cast  by  law  upon  the 
heirs,  as  regards  the  real  estate,  was  not  divested.  And  as 
Anderson  purchased  G.  M.  Savage's  interest,  he  occupies  his 
place,  in  so  far  as  his  right  to  contest  was  concerned. 

5.  It  was  not  necessary  to  make  the  other  legatees  parties, 
for  the  money  in  controversy  is  assets  in  the  hands  of  the  ad- 
ministrator, and  where  the  proceeding  is  against  assets^  the 
administrator  is  the  only  necessary  party. 

6.  The  bill  is  based  upon  the  agreement  between  Goodman 
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and  Benham.  It  is  a  personal  obligation  on  the  part  of  Ben- 
ham,  and  no  other  persons  need  have  been  made  parties ;  and 
tliis  was  upon  good  consideration — he  undertook  to  pay  the 
money  in  his  individual  character. 

7.  This  is  the  only  court  where  Goodman  could  obtain  re- 
dress.— 1st.  He  could  not  sue  for  the  land,  because  it  had  been 
sold  by  his  assent,  and  the  purchaser  at  such  sale  took  a  good 
title.  2d.  He  could  not  sue  for  the  money  on  the  agreement, 
because  by  it  the  remedy  was  to  be  in  this  court,  and  the 
rights  of  the  parties  were  to  be  fixed  in  this  court. 

8.  If  the  title  acquired  by  the  purchase  at  sheriff's  sale  is 
divested  by  the  proceedings  in  the  Orphans'  Court,  the  pur- 
chaser is  substituted  to  the  claims  of  the  devisee  and  legatee 
and  is  entitled  to  be  reimbursed  out  of  the  personalty.  Any 
other  course  would  enable  an  administrator,  by  applying  for 
sales  of  land  instead  of  personalty,  to  defeat  creditors  and  pur- 
chasers. 

9.  Personalty  is  first  liable  to  pay  debts ;  and  if  the  land 
has  been  taken  for  this  purpose,  the  owner  of  the  land  or  party 
having  a  claim  to  the  land  is  entitled  to  be  paid  out  of  the  per- 
sonalty. 

10.  If  the  testator  and  George  Savage  had  been  tenants  in 
common  of  these  lands,  George  Savage  having  the  precise  in- 
terest that  he  held  under  the  will,  and  this  had  been  purchased 
under  judgment  and  execution,  and  an  agreement  had  been 
made  between  the  purchaser  and  the  administrator,  like  the 
one  made  in  this  case,  Benham  would  be  the  only  proper  par- 
ty, and  the  facts  of  this  case  do  not  change  the  rule. 

11.  The  insolvency  of  the  sureties  on  the  bond  cannot  change 
the  rights  of  the  parties.  The  other  devisees  may  have  been 
negligent,  and  thus  have  lost  their  equities,  and  this  is  not  neg- 
atived by  their  answer,  and  they  have  their  remedy  over 
against  the  judge  of  the  Orphans'  Court  for  not  having  re- 
quired additional  security. 

OnaioND,  for  defendant : 

1.  The  will  is  the  law  of  the  case,  and  from  that  it  is  clearly 
obvious  the  testator  intended  his  children  should  be  equally 
interested, — see  in  particular  the  3d  and  5th  clauses,  requiring 
an  account  to  be  taken  of  advances,  &c.    Yet  the  bill  is  filed 
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Upon  the  supposition  that  G,  M.  Savage  has  under  the  will  an 
interest  in  the  land,  no  matter  what  may  be  the  state  of  the 
accounts,  and  claims  in  virtue  of  the  sale  one  fourth  part  of  the 
proceeds, 

2.  In  this  State,  land  does  not  descend  to  the  heir  at  law  or 
devisee  unconditionally,  but  only  svb  modo.  The  administra- 
tor has  the  right  to  enter  upon  the  land  and  rent  it  out,  or  to 
apply  to  the  Orphans'  Court  for  an  order  of  sale  to  pay  debts 
or  make  more  equal  distribution.  It  results  necessarily  that 
an  unconditional  legal  title  does  not  pass  to  the  heir  or  devisee, 
and  therefore  cannot  be  sold  under  execution  at  law.  I  think 
it  is  a  self-evident  proposition  that  the  sheriff  cannot  sell  that 
which  he  cannot  give  possession  of,  or  by  his  conveyance  au- 
thorise the  purchaser  to  recover  at  law.  This  precise  point  is 
decided  in  Rabb  v.  Aikin,  2  McCord's  Ch.  118. 

3.  If  it  were  conceded  that  by  the  purchase  the  execution 
creditor  was  substituted  to  the  rights  of  the  devisee  under  the 
will,  he  could  only  insist  on  standing  in  his  shoes  after  a  set- 
tlement of  the  estate. — Childress  v.  Childress,  3  Ala.  752 ;  Duf- 
fee  v.  Buchanan,  8  ib,  27 ;  Brown  v.  Lang,  14  ib.  721.  But 
that  is  not  the  purpose  or  prayer  of  the  bill,  nor  has  it  any  al- 
legation adapted  to  such  relief.  The  whole  gravamen  of  the 
bill  is  the  supposed  right  acquired  by  the  purchase  to  one 
fourth  the  proceeds  of  the  sale  of  the  land,  without  regard  to 
the  actual  interest  of  the  devisee  under  the  will  upon  a  settle- 
ment of  the  estate.  (5  Port.  2Q,  as  to  the  relief  in  such  a  case.) 
See  the  admission  of  the  complainant  on  page  21  of  the  record, 
that  G,  M.  Savage  has  received  his  portion  of  the  personalty, 
and  has  not  accounted  as  executor. 

4.  The  bill  is  fatally  defective  in  not  making  the  represent- 
atives of  the  three  deceased  brothers  parties. 

COLLIER,  C.  J. — The  consent  of  the  plaintiff  and  defend- 
ant, contained  in  iheir  written  agreement,  that  the  rights  of  the 
plaintiff  resulting  from  the  purchase  of  his  testator  at  the  exe- 
cution sale  against  George  M.  Savage  might  be  settled  in  the 
Court  of  Chancery,  cannot  impart  jurisdiction  to  that  court  if 
its  jurisdiction  be  otherwise  indefensible.  But  we  will  not 
stop  to  consider  this  question,  as  the  case  may  be  disposed  of 
upon  another  ground,  and  the  controversy  most  probably  closed. 


630  ALABAMA. 


Goodman,  ex'r,  v.  Beriliam,  adm'r. 


It  will  be  observed  upon  a  reference  to  the  will  of  the  de- 
fendant's testator,  and  it  is  also  shown  by  the  allegations  of  the 
bill,  that  the  testator  directed  all  his  estate,  real  and  personal, 
in  the  hands  of  his  executors,  upon  the  death  of  his  wife  to  be 
equally  divided  between  his  "  children."  The  allotments  to 
the  beneficiaries  and  the  legatees  are  thus  particularized,  viz : 
one  seventh  part  to  the  children  of  Behethalona  Dillahunty 
(testator's  daughter)  or  the  survivor  of  them  in  equal  propor- 
tions ;  one  seventh  part  to  the  children  of  his  deceased  daugh- 
ter Frances  J.  Rucker,  or  the  survivor  of  them  (upon  certain 
conditions  not  material  to  be  noticed) ;  one  seventh  part  to 
Samuel  Savage  Dillahunty  (upon  certain  conditions  not  ma- 
terial to  the  present  case);  one  seventh  to  his  son  Wm.  F.  T. 
Savage ;  one  seventh  to  his  son  George  M.  Savage ;  one  sev- 
enth to  his  son  Samuel  G.  Savage ;  one  seventh  to  his  son 
John  Tacitus  Savage. 

The  bill  alleges  that  Wm.  F.  T.  Savage  was  dead  at  the 
time  the  will  was  made ;  that  Samuel  G.  died  in  April  1840, 
and  John  T.  in  March  1841 — neither  of  whom  left  any  issue 
or  made  a  v^ill :  thus  leaving  four  only  of  the  legatees  between 
whom  the  estate  was  to  be  divided.  It  appears  that  the  will 
was  admitted  to  probate  in  1837,  and  that  the  testator's  widow 
died  in  September  1841,  long  previous  to  the  purchase  of  the 
interest  of  Geo.  M.  Savage  by  the  plaintiff's  testator. 

In  respect  to  the  legacy  to  Wm.  F.  T.  S.,  looking  to  the  will 
alone,  it  must  be  considered  as  having  lapsed  by  his  death 
previous  to  the  will  being  executed,  and  consequently  re- 
mained a  part  of  the  testator's  estate,  to  be  distributed  and  di- 
vided either  according  to  the  directions  of  his  will  or  as  in 
case  of  intestacy.  As  to  this  portion  of  the  testator's  estate,  it 
may  be  considered  as  committed  to  the  defendant  to  be  dis- 
posed of  according  to  law ;  and  he  is  the  only  party  necessary 
to  defend  a  suit  which  may  affect  it. 

The  other  two  sons  who  have  died  since  their  father  were 
entitled  at  the  time  of  their  respective  deaths  to  the  provisions 
made  for  them  by  the  will,  at  least  as  to  the  personahy,  although 
they  could  not  have  have  been  let  into  the  enjoyment  of  their 
portions  until  the  death  of  their  mother — their  legacies  were 
thus  far  vested,  though  to  be  set  apart  to  them  in  fuiuro.  It 
does  not  appear  that  these  legatees  were  not  indebted  at  the 
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time  of  their  death ;  and  this  intendment  cannot  be  made  in 
favor  of  the  complainant,  conceding  that  it  would  be  sufficient 
to  relieve  him  from  the  necessity  of  bringing  their  representa- 
tives before  the  court.  Besides,  it  is  not  proper  that  the  settle- 
ment of  their  estates  should  be  made  by  administrators  spe- 
cially representing  them  ;  and  can  such  a  mode  of  adjustment 
be  dispensed  with,  and  their  next  of  kin  be  let  in  to  the  en- 
joyment of  their  estates,  although  there  were  no  debts  to  be 
paid  or  collected  ?  However  this  question  may  be  answered, 
we  think  that  in  the  absence  of  an  allegation  that  the  deceased 
legatees  were  free  from  debt,  the  plaintiff  cannot  proceed  up- 
on the  case  he  has  stated,  without  amending  his  bill,  so  as  to 
bring  in  their  personal  and  perhaps  real  representatives.  Such 
a  modification  of  the  bill  is  required  by  the  familiar  rule  which 
declares  all  parties  in  interest  to  be  made  parties  to  a  suit  in 
equity.  This  rule,  it  is  true,  has  its  exceptions,  but  none  which 
wUl  justify  the  want  of  such  essential  parties,  at  least  under 
the  circumstances  of  this  case.  Marr  v.  McCullough,  6  Port. 
Rep.  507. 

It  is  not  in  dispensable  to  the  action  of  the  court  that  the 
want  of  parties  should  be  presented  by  a  demurrer;  it  is  allow- 
able for  the  chancellor  to  notice  it  }nere  motu,  even  at  the  hear- 
ing, and  order  the  bill  to  stand  over  on  leave  to  amend  or  to  dis- 
miss it  without  prejudice. 

In  the  present  case  the  chancellor  proposed  to  the  complain- 
ant to  amend  his  bill,  and  he  refused  to  do  so.  It  was  then 
entirely  competent  to  have  dismissed  it.  The  fact  that  the  de- 
cree does  not  direct  the  dismissal  to  be  without  prejudice  is 
wholly  immaterial ;  for  if  the  plaintiff  can  make  out  a  case 
against  other  parties  in  connection  with  the  defendant,  it  can- 
not be  pleaded  in  bar  of  a  new  suit.  If  it  could  in  any  case, 
it  will  not  avail  here,  for  the  decree  places  the  dismissal  upon 
the  grounds  of  a  want  of  equity  and  defect  of  parties. 

We  might  here  close  this  opinion,  but  as  it  may  be  more 
agreeable  to  the  parties  to  look  farther  into  the  case,  and  state 
some  principle  which  may  determine  the  propriety  of  ulterior 
proceedings,  we  think  it  best  to  do  so. 

Without  attempting  to  recapitulate  the  several  provisions  of 
the  will  upon  the  subject,  it  is  enough  to  say  in  general  terms, 
that  it  indicates  throughout  a  disposition  to  dispense  favors 
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with  great  equality — a  desire  by  the  testator  to  deal  justly 
with  his  children,  and  the  descendants  of  such  of  them  as  were 
dead.  So  particular  had  the  testator  been  in  making  advance- 
ments to  his  children,  that  he  estimated  the  value  of  what  he 
had  given  each  of  them,  and  noted  it  in  a  book,  which  by  his 
will  he  declares  he  had  sealed  up  and  delivered  to  his  wife, 
with  directions  to  preserve  it.  This  book  he  affirms  shall  be 
evidence  of  what  it  contains,  and  shall  be  refered  to  in  equal- 
izing the  portions  of  the  legatees.  The  executors  were  to  ob- 
serve the  same  particularity,  so  that  when  the  final  division 
was  made,  the  shares  of  the  beneficiaries  could  be  proportion- 
ed with  exactness,  taking  into  the  account  w^ hat  had  been  ad- 
vanced both  by  the  testator  and  his  executor. 

George  M.  Savage  (whose  interest  in  the  real  estate  of  the 
defendant's  testator  the  plaintiff"  claims  under  a  purchase  by 
his  testator  at  an  execution  sale  in  1845,)  qualified  as  execu- 
tor in  December  1837,  and  continued  such  up  to  Nov.  1842, 
when  his  authority  was  revoked.  It  is  alleged  by  the  answer 
that  he  wasted  the  estate  to  a  large  amount. 

Conceding  that  the  legatees  named  in  the  will  of  the  de- 
fendant's testator  had  such  an  interest  in  the  lands  devised  as 
could  be  sold  under  an  execution  against  them,  and  still  it  is 
clear  that  the  purchaser  would  be  substituted  to  the  rights  of 
the  devisee  and  entitled  to  nothing  more.  He  could  not  re- 
sist a  sale  under  a  decree  of  the  Orphans'  Court  for  a  cause, 
which  would  not  avail  the  devisee ;  nor  could  he  claim  any 
other  or  greater  interest  in  the  proceeds.  In  all  respects  his 
rights  would  seem  to  be  identical. 

If  G.  M.  S.  while  executor  received  the  share  to  which  he 
was  entitled  under  his  father's  will,  he  should  receive  nothing 
upon  the  final  division ;  and  if  he  received  more  than  his  due 
proportion  of  the  personalty,  his  interest  in  the  lands  should 
be  so  applied,  if  necessary,  as  to  reimburse  the  excess.  This 
is  necessary  to  subserve  the  intention  of  the  testator,  is  de- 
manded by  the  principles  of  natural  justice,  and  is  the  dictate 
of  an  enlightened  equity. — See  Childress  v.  Childress,  3  Ala. 
Rep.  752 ;  Duffee  v.  Buchanan,  8  ib.  27 ;  Brown  v.  Lang,  14 
ib.  721.  The  equity  which  would  subject  the  executor's  in- 
terest to  the  reimbursement  of  the  waste  or  misapplication  of 
the  assets  attached  previous  to  the  judgment  and  execution 
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under  which  the  plaintiff  deduces  title.  We  do  not  however 
intend  to  intimate  that  this  is  important,  but  only  to  show  that 
in  a  moral  point  of  view,  the  right  of  the  other  legatees  is 
strengthened  by  the  removal  of  the  executor  and  the  conver- 
sion of  the  assets  by  him,  before  his  interest  was  purchased 
by  the  plaintiff's  testator. 

We  might  have  rested  our  opinion  exclusively  upon  the 
ground  that  G.  M.  S.  was  obliged  to  account  to  his  co-lega- 
tees for  the  abuse  of  his  trust,  before  he  should  be  allowed  to 
receive  from  his  father's  estate  one-seventh  of  the  entire  amount 
of  it.  But  the  answer  which  brings  liis  malversation  to  our 
view  is  in  avoidance  of,  and  not  responsive  to  the  bill,  and 
does  not  in  express  terms  allege  that  the  assets  converted  ex- 
ceded  in  value  one-fourth  the  interest  in  the  lands  of  the  tes- 
tator. No  proof  has  been  taken  to  sustain  the  answer,  and 
the  admission  of  the  complainant  that  a  part  of  it  is  true  does 
not  furnish  evidence  necessary  to  have  enabled  the  court  of 
chancery  to  render  a  definitive  decree  in  favor  of  the  com- 
plainant upon  the  defence  set  up. 

If  the  facts  supposed  had  been  proved,  the  case  stated  in 
the  bill  would  have  been  fully  met,  but  in  the  condition  of  the 
record,  Ave  can  only  affirm  the  decree  for  the  failure  of  the 
complainant  to  bring  all  the  essential  parties  before  the  court. 


BLACKMON  vs>   BLACKMON  et  als. 

1.  An  antenuptial  agreement,  by  \rhich  the  intended  wife,  in  considera- 
tion of  the  settlement  of  her  own  estate  to  her  sole  and  separate  use, 
releases  and  relinquishes  to  her  expected  husband  all  claim  to  dower 
in  the  lands  of  which  he  may  be  seized  during  the  coverture,  is  not  a 
bar  to  a  proceeding  at  law,  after  his  death,  for  an  allotment  of  her 
dower. 

Error  to  the  Circuit  Court  of  Wilcox.    Tried  before  the 
Hon.  Nathan  Cook. 

W.  F.  Gee,  for  plaintiff: 

1.  At  common  law  an  ante-nuptial  contract  could  not  be 
45 
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set  up  in  bar  of  dower — Bac.  Ab.  Tit.  Jointure ;  2  Ala.  83 ; 
but  the  statute  of  27th  of  Henry  VIII,  commonly  called  the 
statute  of  uses,  altered  the  common  law  in  this  respect.  By 
a  chapter  in  that  statute,  it  was  provided  that  wliere  jointures 
Avere  settled  in  lieu  of  dower,  possessing  c-ertain  requisites 
prescribed  by  the  statute,  the  claim  of  dower  should  be  there- 
by barred,  but  the  chapter  in  the  statute  which  relates  to  join- 
tures never  was  of  force  in  this  State,  and  the  common  lavv  in 
this  respect  is  unaltered, — Gould,  ex'r,  v.  Womack  and  wife, 
2  Ala.  83. 

2.  But  if  the  chapter  in  the  statute  of  uses  which  relates  to 
jointures  was  of  force  in  this  State,  these  pleas  would  be  bad 
under  the  statute.  By  that  statute,  a  competent  provision  set- 
tled in  lieu  of  dower  could  alone  operate  a  bar  of  the  right. 
Neither  of  these  pleas  avers  that  any  settlement  was  made  in 
lieu  of  dower  ;  they  only  assert  that  an  agreement  under  seal 
was  entered  into  by  the  parties  to  it,  by  which  the  petitioner 
covenanted  that  the  estate  of  the  deceased  should  be  free  and 
exempt  from  all  claim  of  dower,  in  case  she  survived  hira, 
and  the  deceased  covenanted  on  his  part,  that  the  petitioner 
should  hold  to  her  own  separate  use  all  property  she  then 
owned,  or  might  afterwards  acquire ;  but  na  allegation  or 
averment  is  made  in  either  of  the  pleas,  that  she  owned  any 
property  at  the  time  the  agreement  was  made,  nor  is  there  any 
allegation  that  she  subsequently  acquired  any.  For  the  court 
therefore  to  suppose  that  she  held  any  properly  secured  by  the 
terms  of  the  agreement,  would  be  to  aid  the  pleas,  by  infer- 
ing  the  existence  of  facts  no  where  asserted  by  them,  and 
would  be  directly  opposed  to  the  fixed  and  settled  rule,,  that  in 
pleading  the  construction  shall  be  uniformly  most  strong 
against  the  party  pleading. 

Sellers,  contra. 

PARSONS,  J. — The  plaintiff  in  error  as  the  widow  of 
Thomas  Blackmon,  deceeised,  filed  her  petition  in  the  Circuit 
Court  of  Wilcox,  against  the  heirs  and  representative  of  her 
late  husband,  to  recover  her  dower  in  certain  parcels  of  laad. 
The  petition  alleges  the  seizin  of  her  husband  during  the 
marriage,  and  that  after  the  marriage  he  conveyed  by  his  deed 
the  same  land  to  his  three  soiv^,  wha  are'  the  defendants  in  er- 
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ror,  as  joirtt  tenants  in  fee  simple,  and  that  the  three  sons  ac- 
cordingly went  into  possessioii  of  the  lands. 

The  defendants  in  error  (the  three  sons)  filed  their  three 
several  pleas  to  the  petition.  There  i^  no  question  of  law, 
however,  as  to  the  first.  The  second  plea  alleges  an  ante- 
nuptial covenant  and  agreemen't  under  seal,  between  the  pe- 
titioner and  her  late  husband  in  contemplation  of  their  mar- 
riage, whereby  he  was  to  enjoy  all  his  then  present  and  future 
estate  free  from  the  claim  of  the  petitioner  by  way  of  dower,, 
or  otherwise,  in  case  she  should  survive  him,  and  she  was  to 
have  and  hold  to  l>er  own  separate  use  all  her  then  present 
and  future  estate,  together  with  the  rents,  &;c.  of  the  same,  to 
be  controlled  &c.  as  she  might  think  proper.  This  plea  fur- 
ther alleges  that  she  has  ever  since  liad  and  still  has  her  es- 
tate, &c.  according  to  the  deed. 

The  third  plea  alleges  that  the  petitioner,  while  she  was 
sole  and  unmarried,  covenanted  with  her  late  husband,  that 
in  the  event  of  their  marriage,  and  in  consideration  that  he 
then  and  there  covenanted  with  her  that  she  should,  notwith- 
standing said  marriage,  have  and  hold  &c.  to  her  sole  and 
separate  u^e,.  all  her  then  present  and  future  estate,  together 
with  the  reats.  See.  of  the  same,  then  and  in  consideration  there- 
of, released  and  relinquished  all  claim  &c.  that  might  accrue  to 
her  by  said  marriage,  in  case  she  should  survive  him,  by  way 
of  dower,  or  otherwise,  to  his  then  present  or  fvUure  estate. 
The  plea  further  alleges  that  said  ThonLas  did  then  and  there 
enter  into  covenants  with  the  petitioner, to  the  effect  aforesaid, 
that  she  accepted  the  sanae,  and  has  ever  since  held,  &c„  her 
o.wn  estate,  with  the  rents  &c.  to  her  sole  and  separate  use. 

To  the  second  and  third  pleas  there  were  demurrers,  which 
were  overruled  by  the  court,^and  this  is  assigned  as  error.  If 
for  the  purpose  of  avoiding  circuity  of  action,  we  could  hold 
that  the  agreement  stated  in  the  second  plea  amounted  on  the 
part  of  the  petitioner  to  a  release  of  dower,  then  the  second 
and  third  pleas  would  be  the  same  in  effect.  As  the  third 
plea  however  alleges  a  release,  we  will  confine  our  remarks 
chiefly  to  it,  for  if  it  cannot  be  sustained,  the  second  plea  must 
fall  of  course.  In  Gould,  executor  of  Hays,,  v.  Womack  and 
wife,  2  Al.  83,  the  court  observed :  "  At  common  law,  by  the 
maniage,  the  wife  acquiced  a  right  to.  be  endowed  of  one*^ 
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ihird  part  of  her  husband's  lands.  This  right  she  could  not  alien 
or  dispose  of,  in  consequence  of  two  maxims  of  the  common 
laAV  :  1st — that  no  right  can  be  barred  before  it  accrues ;  2d — 
that  no  right  or  title  to  an  estate  of  freehold  can  be  barred  by 
a  collateral  satisfaction." 

The  matters  alleged  in  the  2d  plea  are  clearly  within  the  2d 
of  these  maxims,  unless  those  matters  can  have  the  effect  of  a 
release  of  her  dower.  If  they  can  have  that  effect,  then  they 
and  the  third  plea  stand  on  the  same  ground,  and  are  subject 
to  the  first  of  the  maxims,  "  that  no  right  can  be  barred  before 
it  accrues."  It  may  be  said,  however,  that  the  question  whe- 
ther a  woman  can,  before  marriage,  release  her  claim  to  dower 
in  the  lands  of  her  intended  husband,  did  not  arise  in  the  case 
cited.  But  we  find  by  other  authorities  that  it  is  a  correct 
principle,  and  that  it  applies  to  such  a  claim. — Bac.  Ab.  title 
Jointure.  In  Hastings  v.  Dickinson  and  wife,  7  Mass.  Rep. 
153,  the  case  was  that  the  widow  of  one  Thomas  Hastings 
brought  her  writ  of  dower,  and  it  appeared  that  previous  to  her 
marriage  with  her  deceased  husband,  a  marriage  settlement 
was  executed  by  them  and  one  Wat.son,  as  trustee,  in  which 
she  covenanted  Avith  her  intended  husband,  his  heirs,  &c.  in 
consideration,  &c.  never  to  claim  any  right  of  dower,  &c.  in 
the  estate  of  which  he  might  die  seized  and  possessed.  It 
was  remarked  by  Chief  Justice  Parsons,  "  that  it  was  well 
known  that  at  common  law,  a  jointure  made  to  a  wife,  before 
or  after  marriage,  was  no  bar  to  her  dower;  because  the  dow- 
er being  a  freehold  estate  could  not  be  barred  by  any  collater- 
al satisfaction,"  citing  Coke  Lit.  36,  b.;  4  Coke  1.  The  Chief 
Justice  next  considered  the  second  question  in  the  cause,  viz, 
whether  her  covenant  never  to  claim  dower  could  have  the 
effect  of  a  release.  Upon  this  he  said,  "it  is  true  that  a  cove- 
nant never  to  prosecute  an  existing  demand  shall  operate  as 
a  release,  to  avoid  circuity  of  action.  But  a  release  of  a  fu- 
ture demand,  not  then  in  existence,  is  void.  Now  in  this 
case,  the  settlement  being  executed  before  the  marriage,  the 
demand  of  dower  had  no  existence,  the  same  not  being  in- 
choate." And  then  he  stated  that  if  there  be  any  relief  against 
the  Avidow  on  her  covenant,  it  must  be  by  action.  There  are 
other  cases  which  support  the  doctrine  of  the  case  last 
cited,    and    they  show   besides,  that  neither    the   widow's 
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covenant,  nor  her  release  of  dower  before  marriage,  can  estop 
her.  The  doctrine  of  estoppels  is  not  applicable. — Gibson  v. 
Gibson  and  others,  15  Mass.  106 ;  Croade  v.  Ingraham,  et  al. 
13  Pick.  33 ;  Vance  v.  Vance,  8  Shep.  Rep,  364. 

At  present  we  decide  nothing  as  to  the  effect  which  the 
matters  stated  in  the  second  and  third  pleas  might  have  in 
equity.  We  only  decide  that  as  a  bar  to  her  claim  of  dower 
in  a  proceeding  at  law,  they  are  unavailing.  The  demurrers 
to  those  pleas  should  have  been  sustained ;  and  for  the  error 
in  this  respect  the  judgment  must  be  reversed,  and  the  cause 
remanded. 


GEE  vs.  THE  ALA.  LIFE  INS.  &  TRUST  CO. 

1 .  S.  H.  G.  and  C.  J.  G.,  in  exchange  for  the  bonds,  payable  at  a  future 
day,  of  The  Ala.  L.  Ins.  &.  Tr.  Co. — a  corporation  whose  charter  does 
not  authorise  it  to  lend  its  credits — executed  to  the  company  their  in- 
dividual bond,  secured  by  mortgage,  which  thej  afterwards  took  up 
by  transfering  to  the  company  the  notes  of  E.  given  to  them  for  land. 
E.,  before  the  transfer  of  his  notes,  had  made  a  payment  on  one  ol  them, 
which  S.  H.  G.  and  C.  J.  G.  neglected  to  enter,  and  in  consideration 
thereof,  they  gave  him  iheir  note  for  the  amount  of  the  payment,  which 
hetransfered  to  ttie  company  in  part  discharge  of  his  notes,  and  which 
was  subsequently  taken  up  by  S.  H.  G.'s  substitution  of  his  own  nore 
therefor,  payable  to  the  company  :  Held — That  the  note  of  Sr  H.  G. 
is  not  vitiated  by  the  invalidity  of  the  original  contract  between  him 
and  C.  J  G.  and  the  company,  but  is  founded  on  a  sufficient  consid- 
eration. 

Error  to  the  County  Court  of  Wilcox.  Tried  before  the 
Hon.  D.  W.  Sterrett. 

W.  F.  Gee  for  the  plaintiff  in  error,  submitted  the  case  on 
the  authority  of  Smith  v.  The  Ala.  Life  Ins.  &  Trust  Company, 
4  Ala.  558. 

No  counsel  for  the  defendant. 

CHILTON,  J. — This  was  an  action  of  assumpsit,  brought 
by  the  defendant  in  error  against  Sterling  H.  Gee,  the  plain- 
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tiff  in  error,  to  recover  the  amount  of  a  promissory  note,  exe- 
cuted by  him  and  Charles  J.  Gee  for  the  sum  of  two  thousand 
dollars,  payable  to  the  said  Alabama  Life  Insurance  &  Trust 
Company,  dated  the  5th  of  April  1845,  due  sixty  days  there- 
after and  payable  and  negotiable  at  the  Bank  of  Mobile. 
Pleas  :  1,  non  assumpsit ;  2,  that  the  note  sued  an  had  been 
executed  in  consideration  and  liquidation  of  a  bond,  and 
mortgage  for  the  security  of  said  bond  on  certain  real  estate, 
specifically  named  in  the  plea,  said  bond  being  for  the  sum  of 
ten  thousand  dollars,  payable  to  said  company,  in  annual  in- 
stalments of  two  thousand  dollars  each,  the  first  due  the  19th 
March  1845,  and  providing  for  the  payment  of  interest  semi- 
annually at  the  rate  of  eight  per  cent  per  annum,  with  the  cur- 
rent rate  of  exchange,  &c  :  That  the  consideration  of  said 
bond  and  mortgage  was  the  bonds  of  the  said  Alabama  Life 
Insurance  &  Trust  Company,  payable  at  ten  years,  or  at  some 
future  day  in  the  city  of  New  York,  with  semi-annual  pay- 
ments of  interest  at  the  rate  of  six  per  centum  per  annum,  up- 
on the  delivery  of  coupons  attached  to  said  bond,  &c. 

This  plea  was  demurred  to  by  the  plaintiff,  but  the  demur- 
rer was  overruled  by  the  court,  and  issue  was  thereupon  ta- 
ken— verdict  and  judgment  for  the  plaintiff  for  $2409  99. 

Upon  the  trial,  a  bill  of  exceptions  was  sealed,  by  which  it 
appears  that  on  the  19th  March  1839,  C.  J.  Gee  executed  to 
the  plaintiff  below  his  bond  and  mortgage,  the  consideration 
of  which  was  the  bond  of  the  company.  For  the  payment  of 
this  bond  C.  J.  &  S.  H.  Gee  afterAvards  transfered  to  the  com- 
pany the  notes  of  one  B.  C.  Edmunds,  which  Edmunds  had 
given  them  in  consideration  of  the  sale  of  land,  and  Edmunds 
t^ubsequently  transfered  to  the  company  the  note  of  C.  J.  &  S. 
H.  Gee,  given  by  them  to  him  for  money,  which  he,  Edmunds, 
had  paid  to  them  on  one  of  the  notes  transfered  by  them  to 
the  company  before  the  transfer,  but  which  they  had  failed  to 
credit  on  the  note,  of  Edmunds  when  they  so  transfered  it. 
The  note  in  suit  was  given  by  the  plaintiff  in  error  to  the 
aompany  in  lieu  of  the  last  named  note  of  C.  J.  &  S,  H.  Gee, 
which  had  been  transfered  to  the  company  by  Edmunds.  The 
mortgage  and  bond  made  by  Gee  were  cancelled  by  the  sub- 
stitution of  the  note  of  Edmunds,  which  was  secured  by  a 
jxiortgage  upon  the  6arae  lands  previously  mortgaged  to  the 
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company  by  Gee,  The  first  mortgage  it  appears  was  cancel- 
led the  11th  May  1844.  Upon  this  state  of  facts,  the  defen- 
dant requested  the  court  to  charge  the  jury — 1.  "If  they  were 
satisfied  from  the  testimony  that  C.  J.  Gee  executed  a  bond 
and  mortgage  on  the  19th  day  of  March  1839,  the  considera- 
tion of  which  was  the  bonds  of  the  company  to  pay  money  at 
a  future  day,  and  after  the  Execution  of  said  bond  and  mort- 
gage, C.  J.  ,Gee  transfered  to  the  company  securities  for  the 
payment  of  the  money  on  Benjamin  C.  Edmunds  in  payment 
of  said  bond  and  mortgage,  and  on  the  same  consideration 
on  which  said  Gee  had  executed  said  bond,  Sec,  that  then  the 
contract  of  transfer  and  assignment  between  C.  J.  Gee  and 
the  company  for  the  securides  on  Edmunds  was  without  any 
consideration  received  by  Gee  from  the  company  and  invalid."' 
2.  "  If  the  jury  are  satisfied  from  the  testimony  that  C.  J.  Gee 
executed  a  bond  and  mortgage  on  the  19th  March  1839,  the 
consideration  of  which  was  the  bonds  of  the  company  to  pay 
money  at  a  future  day,  and  that  afterwards  C.  J.  Gee  transfer- 
ed to  the  company  securities  for  the  payment  of  money  on  B. 
C.  Edmunds,  and  if  Edmunds  before  such  transfer  had  made 
payments  to  Gee  on  the  securities  so  assigned,  which  Avere 
not  credited  on  said  notes,  and  that  Edmunds  not  insisting  on 
the  payment  which  he  had,  previous  to  the  assignment,  made 
to  Gee,  as  against  the  company,  had  agreed  to  pay  the  latter 
the  entire  amount  of  his  notes,  and  Gee,  in  consideration  of 
Edmunds'  promise  to  the  company  to  pay  the  money  a  second 
time,  undertook  either  to  Edmunds  or  to  the  company  to  pay 
the  note  sued  on,  that  then  Gee's  promise  is  without  conside- 
ration." 

These  charges  the  court  refused  to  give,  and  this  refusal  is 
now  assigned  for  error  in  this  court. 

The  effort  of  the  counsel  in  the  court  below  was  doubtles.s 
to  shape  his  defence  so  as  to  bring  it  within  the  influence  of 
the  principles  settled  by  this  court  in  the  case  of  Smith  v.  The 
Alabama  Life  Insurance  &  Trust  Company,  4  Ala.  Rep.  558, 
upon  the  authority  of  which  case  he  now  submits  the  cause 
without  argument.  In  that  case  the  company  had  filed  a  bill 
to  foreclose  a  mortgage  given  by  Smith  upon  certain  real  es- 
tate to  secure  the  payment  of  a  bond  executed  by  him  to  the 
company,  payable  by  instalments,  &c.,  Ihe  consideration  of 
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which  was  the  bonds  of  the  company,  payable  at  a  future  day, 
bearing  six  per  cent  interest.  The  question  was  raised  as  to 
the  power  of  the  company,  under  its  charter,  to  make  the  ne- 
gotiation, and  it  was  held,  that  it  could  not  lend  Us  credit,  by 
making  bonds  to  fall  due  in  future,  and  exchange  such  bonds 
for  the  bond  of  an  individual  for  the  same  amount ;  but  that 
the  bond  so  taken  was  void,  and  the  mortgage  being  but  an 
incident  to  the  debt  of  course  fell  with  it. 

It  is,  however,  quite  a  mistake  to  suppose  the  case  at  bar 
falls  within  the  same  category.  If  the  company  were  seeking 
to  enforce  the  collection  of  the  bond  or  the  foreclosure  of  the 
mortgage,  executed  to  it  by  Gee  on  the  19th  March  1839, 
then  the  principle  in  the  case  cited  would  apply,  but  so  far  from 
this  being  true,  that  bond  and  mortgage  hare  been  fully  satis- 
fied and  cancelled — paid  by  the  transfer  on  the  part  of  Gee  of 
notes  or  securities  for  money  on  Edmunds.  Here  the  de- 
fence sought  now  to  be  made  ceased,  for  it  is  very  clear  that 
Edmunds,  if  sued  by  the  company  on  his  notes,  could  not 
have  set  up  the  defence  that  these  notes  were  acquired  by  the 
company  in  satisfaction  of  a  bond  and  mortgage,  purchased 
by  it  in  exchange  for  its  own  bonds  in  contravention  of  its 
charter.  He  was  an  entire  stranger  to  this  arrangement,  hav- 
ing no  concern  whatever  with  it,  and  consequently  could  take 
no  advantage  of  it.  Conceding  that  Gee  could  have  insisted 
on  the  invalidity  of  his  contract  with  the  company — he  did 
not  choose  to  do  so,  but  affirming  the  validity  of  his  bond  and 
mortgage,  paid  and  cancelled  them  by  the  notes  of  Edmunds. 
The  latter  can  take  no  advantage  of  a  right  which  Gee  has 
waived. — Brown  v.  Lipscomb,  9  Porter's  Rep.  472;  Foster  v. 
Goree,  5  Ala.  Rep.  424 ;  Garey  v.  Colgin,  11  ib.  519 ;  Herbert 
v.  Hanrick,  at  the  present  term. 

The  first  charge  assumes  that  the  transfer  by  Gee  to  the 
company  of  the  notes  on  Edmunds  in  payment  of  the  bonds  of 
Gee,  was  without  consideration  and  invalid.  This  cannot  be 
sustained  as  a  legal  proposition.  Conceding,  as  we  have  be- 
fore stated,  that  the  bond  of  Gee  and  the  mortgage  given  for 
its  security  could  not  have  been  enforced  by  the  company,  still 
there  was  a  strong  moral  obligation  existing  on  the  part  of 
Gee,  to  pay  the  debt.  He  had  received  the  bonds  of  the  com- 
pany, which  were  valuable  to  him,  perhaps  were  but  little  be- 
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low  par,  and  having  paid  his  or  note  or  bond,  given  in  ex- 
change for  them  by  the  notes  of  Edmunds,  no  principle  of 
law  would  tolerate  his  recovering  back  what  he  had  paid, 
either  in  a  suit  for  that  purpose,  or  as  a  set-ofF,  when  sued  by 
the  company  upon  a  demand  not  dependent  upon  the  unau- 
thorised act  of  the  company  for  its  consideration.  The  note 
in  suit  was  not  given  for  the  bonds  of  the  company,  nor  is  it 
dependent  upon  the  original  transaction  for  its  consideration. 
It  was  given  to  the  company  in  lieu  of  a  note  payable  to  Ed- 
munds, and  which  he  had  transfered  to  the  company,  the  con- 
sideration of  which  note  was  for  money  paid  by  Edmunds  to 
Gee,  and  which  the  latter  thus  undertook  to  refund.  The  same 
principle  which  would  forbid  that  Edmunds,  if  sued  upon  the 
note  given  by  him  to  Gee,  and  transfered  to  the  company, 
should  take  advantage  of  the  want  of  consideration  as  be- 
tween Gee  and  the  company,  equally  applies  to  the  suit  of  the 
company  against  Gee  on  the  note  payable  to  Edmunds,  or  on 
the  note  in  suit  given  in  lieu  of  that.  It  does  not  lie  with 
Gee  to  say  that  Edmunds  has  transfered  his  note  to  the  com- 
pany without  consideration,  much  less  should  he  be  allowed 
to  set  up  such  defence  after  he  has  taken  up  the  note  from  the 
company,  thereby  recognizing  the  validity  of  the  transfer  by 
the  execution  of  a  new  note,  payable  directly  to  the  company. 
But  we  repeat,  if  this  note  could  be  so  connected  with  the 
original  transaction  between  the  company  and  Gee,  as  to  de- 
pend upon  it  for  its  consideration,  as  Gee  in  the  bonds  of  the 
company  received  something  valuable,  he  was  placed  under 
a  moral  obligation  to  pay,  and  this  obligation  furnishes  a  good 
consideration  to  support  the  express  promise  now  declared 
on. — See  Glass  v.  Beach,  5  Verm.  Rep.  173 ;  Turner  v.  Pat- 
ridge,  3  Penn.  Rep.  172 ;  Barlow  v.  Smith  4  Verm.  Rep.  144; 
Clarke  v.  Herring,  5  Binn.  Rep.  33,  and  authorities  cited ;  1 
U.  S.  Digest,  103,  §  122.  See  also,  Bearing  v.  Moffitt,  6  Ala. 
Rep.  776 ;  Windham,  use,  &c.  v.  Childress  &  Skanes,  7  Ala. 
Rep.  357. 

The  ruling  of  the  County  Court  being  in  conformity  with 
the  views  above  expressed,  the  judgment  is  affirmed. 
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FORREST  &  LYON  vs.  CAMP. 

1.  The  judgment  of  a  court  of  record  in  this  State  for  costs,  under  the 
act  of  1812,  (Clay's  Dig.  205,)  creates  a  lien  on  the  lands  of  the  defend- 
ant from  the  date  of  it.?  rendition. 

2.  An  irregularity  in  the  entry  of  the  levy  on  an  execution  cannot  affect 
the  title  of  the  purchaser,  and  as  evidence  intended  to  explain  it  is 
immaterial  and  unnecessary,  its  admission,  though  erroneous,  cannot 
avail  as  a  ground  of  reversal. 

3.  Fraud  pollutes  public  as  v;ell  as  private  sales,  and  in  an  action  of 
trespass  to  try  titles,  between  parties  claiming  by  purchase  under  exe- 
cution against  the  same  defendant,  it  is  error  to  exclude  evidence  tend- 
ing to  show  that  the  deed  of  the  sheriff,  upon  which  the  plaintiff  relics, 
was  fraudulently  obtained,  and  was  intended  to  delay  and  hinder  cre- 
ditors. 

Error  to  the  Circuit  Court  of  Jefferson.  Tried  before  the 
Hon.  Geo.  D.  Shortridge. 

This  was  an  action  of  trespass  to  try  title  to  a  lot  and  im- 
provements in  the  town  of  Elyton,  and  was  instituted  by  the 
defendant  against  the  plaintiffs  in  error.  The  plaintiff  below 
rested  his  title  on  a  judgment  for  costs,  rendered  against  one 
Jonathan  Steele,  on  the  4th  February  1840,  in  the  County 
Court  of  Jefferson,  an  execution  thereon,  and  a  sale  under  it 
on  the  first  Monday  in  June  1840,  a  deed  from  the  sheriff  to 
Jonathan  B.  Badger  and  Sylvester  Steele,  the  purchasers  at 
said  sale,  and  a  deed  from  them  to  him.  The  entry  of  the 
levy  on  the  execution,  not  describing  the  premises  accurately, 
the  plaintifi"  introduced  the  sheriff  as  a  witness  and  proved  by 
him  that  the  property  levied  on  and  intended  by  the  descrip- 
tion in  the  entry  on  the  execution  was  the  lot  and  improve- 
ments in  con*roversy.  To  this  evidence  the  defendants  ob- 
jected, but  their  objection  was  overruled  by  the  court.  The 
defendants  relied  upon  the  deed  of  the  Marshal  of  the  United 
States  for  the  Middle  District  of  Alabama,  founded  on  a  sale 
by  him  subsequently  to  the  purchase  by  Badger  and  Sylvester 
Steele,  under  a  judgment  and  execution  against  the  said  Jon- 
athan Steele,  and  offered  to  prove  that  the  purchase  of  the  pre- 
mises by  Badger  and  Sylvester  Steele  was  procured  for  the 
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purpose  and  with  the  intent  to  delay,  hinder  and  defraud  the 
creditors  of  Jonathan  Steele,  and  that  the  deed  from  Badger 
and  Sylvester  Steele  to  the  plaintiff  was  without  consideration 
and  voluntary,  but  the  plaintiff  objected  to  the  testimony  and 
the  court  sustained  the  objection.  The  defendants  also,  to 
show  an  outstanding  title  to  the  premises,  gave  in  evidence  a 
deed  from  said  Jonathan  Steele  to  one  Flannagin,  dated  the 
29th  April  1840,  by  which  the  premises  were  conveyed  in 
trust  for  the  benefit  of  creditors.  The  defendants  asked  the 
court  to  charge  the  jury :  1st.  That  the  said  judgment  for 
costs,  under  which  the  plaintiff  claimed,  did  not  create  a  lien 
on  the  real  estate  of  Jonathan  Steele,  the  defendant  therein. — 
2d.  That  if  such  judgment  did  create  a  lien,  the  lien  could  not 
attach  until  thie  costs  were  taxed,  or  the  execution  issued : — 
Both  of  which  charges  the  court  refused  to  give,  but  charged 
that  the  judgment  created  a  lien  from  the  date  of  its  rendition. 
To  the  rulings  of  the  court,  to  the  refusal  to  charge  as  asked, 
and  to  the  charge  given,  the  defendants  excepted  and  now  as- 
sign them  severally  as  error. 

Peck,  for  plainliifs  in  error : 

1.  It  was  incompetent  to  vary  or  explain  the  return  of  the 
sheriff  on  the  execution  by  parol  evidence.  Clark  v.  Gary,  11 
Ala.  Rep.  98;  Craft  v.  Dexter,  8  ib.  767;  Mead  et  al.  v.  Figh 
&  Blue,  4  ib.  279. 

2.  Sylvester  Steele,  being  the  grantor  of  Badger,  was  in- 
competent to  prove  the  execution  of  the  deed  to  Badger  and 
from  Badger  to  defendant.  Although  there  is  no  actual  cov- 
enant in  the  deed  to  Badger,  nevertheless  our  statute  makes 
the  words  grant,  bargain  and  sell  to  operate  as  an  express 
covenant  to  the  grantee,  his  heirs  and  assigns,  that  the  grantor 
is  seized  of  an  indefeasible  estate  in  fee  simple,  &;c.  Clay's 
Dig.  156,  §  31 ;  Roebuck  v.  Dupuy,  2  Ala.  Rep.  539 ;  1  Greenl. 
Ev.  §  397,  and  note. 

3.  The  evidence  offered  by  plaintiff  in  error  to  prove  that 
the  purchase  of  the  premises  at  the  sheriff's  sale  by  the  said 
Sylvester  Steele  was  made  and  procured  for  the  purpose  and 
with  the  intent  to  delay,  hinder  and  defraud  the  creditors  of 
Jonathan  Steele,  should  have  been  admitted.  A  sheriff's  sale 
is  within  the  statute  of  frauds.— Jackson  v.  Catlin,  2  Johns. 
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Rep.  259;  Eniiis  v.  Waller,  3  Blackf.  472.  A  sale  of  lands 
under  an  execution,  if  the  purchase  is  made  for  the  purpose  of 
hindering,  delaying  or  defrauding  creditors,  is  void  as  to  all 
subsequent  purchasers  and  prior  creditors. — Duncan  et  ux  v. 
Forsythe,  3  Dana,  229-231;  Carter  v.  Castleberry,  5  Ala.  Rep. 
277-279. 

4.  So  should  the  evidence  have  been  admitted  which  was 
offered  to  prove  that  the  deed  from  Badger  to  the  defendant 
in  error  was  made  without  consideration,  and  that  the  defend- 
ant purchased  with  a  full  knowledge  of  all  the  circumstances. 
The  evidence  offered  and  rejected  would  have  shoAvn  that  de- 
fendant was  not  a  bona  fide  purchaser,  but  that  his  purchase 
was  a  mere  collusion  to  defraud  the  plaintiffs  in  error. 

5.  A  judgment  for  costs  only  against  a  plaintiff  is  no  lien 
upon  land ;  therefore,  the  charge  given  that  it  was  is  errone- 
ous. We  have  no  statute  that  directly  declares  a  judgment, 
of  any  kind,  a  lien  upon  land.  The  lien,  where  it  exists,  is 
derived  from  the  act  that  gives  the  writ  elegit. — Burks'  adm'r. 
V.  Jones, &  Allen,  13  Ala.  Rep.  170-1.  An  extent  under  our 
statute  can  only  be  made  to  pay  the  debt  and  damages. — See 
the  Writ  of  Elegit  and  Return,  Clay's  Dig.  200-1.  At  the 
common  law,  there  were  no  costs,  but  if  the  plaintiff  did  not 
prevail,  he  was  amerced  for  his  false  clamor.  The  statute  of 
Gloucester  6,  Ed.  I.,  first  gave  the  plaintiff  costs  in  certain 
cases. — Bac.  Ab.  vol.  2,  a,  33.  The  costs,  however,  were  iw- 
clvded  in  and  recovered  as  a  paH  of  tlie  damages  ;  and  conse- 
quently, where  there  were  no  damages  there  could  be  no  costs* 
Robert  Pilford's  case,  10  Coke  116 ;  Phillips  v.  Bacon,  9  East. 
298,  303. 

Earnest,  for  defendant : 

There  is  no  error  in  the  record.  In  this  case  there  are  two 
prominent  points,  and  upon  them  hang  the  decision  of  the 
cause : 

IsL  Is  the  judgment  of  Byars  v.  Steele  such  a  judgment  as 
binds  real  estate  ?  The  affirmative  of  this  proposition  is,  I 
think,  clearly  settled  by  our  statute. — See  Clay's  Dig.  199,  §  1; 
ib.  205,  §  17.  The  language  is,  all  judgments  and  decrees, 
&c.— Morris  v.  Ellis,  4  Ala.  Rep.  560. 

2.  Can  a  creditor  of  the  defendant  in  execution  contest  a 
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sheriff's  deed  for  fraud  or  irregularity?  The  negative  of 
this  is  clearly  settled,  I  think,  in  the  case  of  Mobile  Cotton 
Press  Co.  v.  Moore  &  Magee,  9  Port.  679.  On  page  692,  the 
court  uses  this  language :  "  That  a  sale  of  land  will  be  set 
aside  (by  motion  to  the  court  to  which  the  execution  is  return- 
able) where  the  sheriff  is  guihy,  &c.,  to  the  prejudice  of  either 
party  or  a  third  person."  By  third  person  is  clearly  meant  a 
creditor ;  and  if  he  neglects  to  apply  to  the  proper  forum  and 
by  the  proper  motion,  he  is  as  much  estopped  as  the  defend- 
ant in  execution  from  alleging  fraud.  This  decision  and  the 
construction  here  given  is  confirmed  and  approved  by  the  train 
of  subsequent  decisions  of  this  court. — See  Ware  v.  Bradford, 
2  Ala.  Rep.  682;  Hurbert  v.  McCollum. 

D  ARGAN,  C.  J. — It  is  contended  by  the  plaintiffs  in  error, 
that  a  judgment  for  cost  alone,  rendered  in  favor  of  a  defend- 
ant against  the  plaintiff,  does  not  create  a  lien  on  the  land  of 
the  party  against  whom  it  is  rendered.  This  question  involves 
the  construction  of  our  statutes,  subjecting  land  to  the  payment 
of  judgments ;  for  at  common  law  the  lands  of  a  debtor  could 
not  be  sold  or  in  any  manner  made  liable  to  the  payment  of 
debts.  By  the  act  of  1807,  (Clay's  Digest  199,)  it  is  enacted, 
"that  all  persons,  who  shall  recover  any  debt,  damages  or  cost 
by  the  judgment  of  any  court  of  record  within  this  State,  may 
at  their  election  prosecute  writs  oi  fieri  facias,  elegit,  or  capias 
ad  satisfaciendum,  within  the  year,  for  taking  the  goods,  lands, 
or  body  of  the  person  or  persons  against  whom  such  judgment 
is  obtained."  It  is  however  contended,  that  a  judgment  for 
cost  alone  cannot  create  a  lien  on  the  land  of  the  party  against 
whom  it  is  rendered,  because  this  statute  gives  no  other  pro- 
cess against  land,  except  the  writ  of  elegit,  the  form  of  which 
is  prescribed  by  the  act,  and  allows  the  lands  of  the  defendant 
to  be  extended  for  the  debt  and  damages  only,  hut  nd  for 
costs,  €0  nomine.  Besides,  that  under  our  practice,  the  plain- 
tiff or  the  successful  party  is  not  entitled  to  receive  the  costs, 
as  it  is  due  to  the  officers  of  court  and  to  the  witnesses  sum- 
moned in  the  cause,  unless  it  is  made  to  appear  that  he  has 
actually  paid  such  costs  to  those  entitled  to  receive  them; 
therefore,  it  could  not  have  been  the  intention  of  the  Legisla- 
ture to  put  the  plaintiff  in  possession  of  the  land  of  the  defend- 
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ant,  under  this  process,  to  be  held  by  him  umii  the  costs  were 
paid  or  received  from  the  rents  and  profits,  as  he  might  not 
be  entitled  lo  retain  the  costs  thus  realized. 

I  do  not  deem  it  necessary  ta  determine  whether  a  judg- 
ment for  costs  aloiie  would  create  a  lien  on  land,  under  the 
act  of  1807,  for  it  is  very  clear  to  my  mind,  that  by  the  act  of 
1812  (Clay's  Dig.  205)  all  judgments  and  decrees  of  courts  of 
record  in  this  State  create  a  lien  on  the  lands  of  the  party 
against  whom  they  are  rendered.  The  language  of  the  act  is, 
"  Hereafter  lands^  tenements,  and  hereditaments  shall  be  sub- 
ject to  the  payment  of  all  judgments  or  decrees  of  any  court 
of  record  within  this  Slate,  and  the  clerk  of  such  court  shall 
frame  the  execution  accordingly,"  &c.  I  know  that  our  courts 
have  usually  ascribed  the  lien  on  land  created  by  judgments 
of  record  to  the  act  of  1807,  which  merely  gives  the  writ  of 
elegit,  by  which  the  lands  of  the  debtor  may  be  extended. — 
Morris  v.  Ellis,  3  Ala.  560 ;  Campbell  v.  Spence,  4  ib.  543 ; 
Burke  v.  Jones  et  al.  13  ib.  167.  But  whether  the  act  of  1812 
does  create  a  lien  in  favor  of  judgments^  independent  of  the 
act  of  1807,  has  never  been  determined  by  this  court,  so  far  as 
I  have  been  able  to  discover,  and  the  question  for  the  first  time 
is  presented  for  adjudication. 

The  act  of  1807  does  not  in  express  words  give  to  judg- 
ments the  effect  of  creating  a  lien  on  land.  It  merely  gives 
the  judgment  creditor  the  right  to  sue  out  the  writ  of  elegit, 
by  which  a  moiety  of  the  lands  of  which  tbe  defendant  was 
seized  at  the  time  of  the  rendition  of  the  judgment  is  lia- 
ble to  be  extended  in  satisfaction  of  the  judgment.  This  right 
has  been  construed  into-  a  lien  on  the  land. — ^Morris  v.  EUis,  3 
Ala.  543.  If  the  right  to  extend  the  land  in  satisfaction  of  the 
judgment  is  correctly  construed  as  a  lien  upon  it^  I  ask,  why 
deny  the  lien  to  the  right  to  sell  absolutely?  We  perceive  no 
reason  why  we  should  hold  that  a  lien  is  created  by  one  sta- 
tute, but  not  by  the  other ;  both,  subject  lands  to  the  satisfac- 
tion of  judgments— the  act  of  1807,.  by  the  process  o{  elegit — 
the  act  of  1812,  by  a  common  fieri  facias.  In  Maryland,  there 
is  no  statute  declaring  that  judgments  shall  create  a  lien  on 
lands,  but  the  act  of  5th  George  IL,  subjecting  lands  to  sale 
in  payment  of  debts,  in  the  same  manner  as  chattels,  is  stiil 
in  force  in  that  Stale.    This  act  of  Parliament  lias  been  coi\- 


4 


JUNE  TERM,  1849.  647 

Forrest  &  Lyon  v.  Camp. 

strued  as  creating  a  lien  on  the  lands  of  the  defendant  from 
the  lime  of  the  rendition  of  the  judgment. — ^Tayloe  v.  Thomp- 
son, 5  Peters,  358,  and  cases  there  cited. 

We  think  both  the  acts  of  1807  and  1812,  before  re- 
fered  to,  should  be  construed  as  creating  a  lien  on  the  lands 
of  the  defendant  from  the  time  of  the  rendition  of  the  judg- 
ment, and  that  the  plaintiff  may  elect  to  enforce  or  execute  his 
lien,  either  under  the  one  or  the  other  of  those  acts.  As  we 
have  come  to  the  conclusion  that  all  judgments  and  decrees 
of  courts  of  record  create  a  lien  on  the  lands  of  the  party 
against  whom  they  are  rendered,  by  virtue  of  the  act  of  1812, 
there  can  be  no  doubt  but  that  a  judgment  for  costs  alone  will 
create  a  lien  on  the  land  of  the  party  against  whom  it  was 
rendered,  for  without  doubt,  under  this  act,  the  execution  for 
cost  may  go  against  the  goods  and  clmttels,  lands  and  tene- 
ments, in  the  same  manner  that  an  execution  may  issue  on 
any  other  judgment  or  decree,  and  such  a  judgment  must 
like  any  other  create  a  lien  on  the  laud  of  the  defendant  from 
the  time  of  its  rendition.  To  say  that  it  only  created  a  lien 
from  the  time  the  cost  was  taxed  by  the  clerk,  would  be  to 
deny  the  lien  to  the  judgment,  which  is  the  act  of  the  court, 
and  to  refer  it  to  the  ministerial  act  of  the  clerk.  The  statute 
that  creates  the  lien  does  not  justify  such  a  construction. 

2.  The  return  on  the  execution  was  not  essential  to  enable 
the  plaintiif  to  maintain  his  action;  all  that  is  necessary  to.  en- 
able a  purchaser  at  sheriff  sale  to  recover  in  ejectment  is  the 
judgment,  execution  and  sheriff's  deed.  He  cannot  be  affec- 
ted by  any  irregularities* of  the  sheriff,,  either  in  not  giving  the 
notice  required,  or  in  the  return  he  may  make  on  the  execu- 
ticwi. — ^Love  &  Williams  v.  Powell,^  5  Ala.  o8.  In  the  case  of 
Driver  v.  Spence,  1  Ala.  540,  the  purchaser  to  make  out  his 
title  offered  in  evidence  the  execution  under  which  the  land 
was  scM.  This  was  objected  to,  on  the  ground  that  the  levy 
endorsed  on  the  writ  did  not  correspond  with  the  land  de- 
scribed in  the  sheriff's  deed.  This  court  held,  that  the  objec- 
tion was  properly  overruled.  These  authorities  we  think  hold 
the  correct  rule.  The  title  of  a  purchaser  who  has  purchased 
under  a  valid  judgment  and  execution,  and  who  lias  paid  the 
purchase  money,  should  not  be  made  to  depend  on  the  return 
of  the  sherifli  or  whether  any  return  is  ever  made  on  the  writ 
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or  not. — Heath  v.  Black,  7  Blackford,  154 ;  Henly  v.  Branch 
Bank  of  Mobile,  at  this  term.  From  this  view,  it  follows  that 
it  was  unnecessary  to  read  the  endorsement  on  the  execution, 
showing  the  levy,  and  consequently  the  evidence  of  the  sheriff 
which  was  intended  to  explain  it,  was  immaterial  and  unne- 
cessary, for  it  could  not  affect  the  right  of  the  plaintiff  to  re- 
cover. He  acquired  no  aid  from  this  testimony  and  could  not 
be  injured  by  its  rejection.  We  could  not  therefore  reverse  the 
judgment  for  the  admission  of  this  evidence,  even  if  we  were 
to  hold  that  parol  proof  could  not  be  received  to  explain  or 
vary  the  legal  effect  of  a  sheriff's  return,  unless  upon  a  direct 
proceeding  for  the  purpose  of  amending  it. 

3.  But  there  can  be  no  doubt,  we  think,  that  the  court  erred 
in  rejecting  the  proof  offered  by  the  defendants,  tending  to 
show  that  the  sale  and  purchase  of  the  land  was  brought 
about  for  the  purpose  of  defrauding  the  creditors  of  Jonathan 
Steele,  and  was  intended  to  delay  and  hinder  them  in  the  col- 
lection of  their  debts.  All  the  authorities  agree,  that  a  deed 
procured  or  obtained  with  the  view  or  intent  to  delay,  hinder 
or  defraud  creditors  is  absolutely  void  against  those  who  are 
intended  to  be  injured  by  it.  That  the  deed  purports  to  be 
made  by  a  sherifi'  in  pursuance  of  a  sale  under  execution  can- 
not impart  to  it  vitality,  or  enable  the  fraudulent  grantee  to 
consumate  his  illegal  purpose.  Whether  the  deed  be  direct 
from  the  fraudulent  grantor  to  the  fraudulent  grantee,  or  whe- 
ther it  be  procured  by  means  of  a  sale  under  an  execution, 
,  when  once  the  fraud  is  established,  it  is  null  and  void,  and 
can  form  no  impediment  to  creditors  in  subjecting  the  land 
to  the  payment  of  their  debts. — Carter  v.  Castleberry,  5  Ala. 
277,  and  cases  there  cited ;  Duncan  &  wife  v.  Forsythe,  3 
Dana,  229.  The'  court  should  have  admitted  the  evidence 
lending  to  show  that  the  deed  obtained  at  the  sheriff's  sale 
was  fraudulent,  and  was  intended  to  hinder  and  delay  the 
creditors  of  Jonathan  Steele,  and  should  also  have  admitted 
the  evidence,  tending  to  show  that  the  deed  from  Badger  to 
the  plaintiff  was  without  consideration,  and  that  he  had  notice 
of  the  fraud,  for  if  he  is  not  a  purchaser  for  a  valuable  con- 
sideration and  without  notice  of  the  fraudulent  design  inten- 
ded to  be  consummated  by  procuring  the  deed  by  means  of 
the  sale  under  the  execution,  then  he  is  affected  with  the 
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fraud,  and  occupies  no  higher  ground  than  the  purchasers  at 
the  sheriff's  sale  would  were  they  the  plaintiffs.  This  error  must 
reverse  the  judgment,  and  as  the  question  whether  Badger, 
the  immediate  grantor  of  the  plaintiff,  was  a  competent  wit- 
ness to  prove  the  execution  of  the  deed  from  himself  to  the 
plaintiff,  can  be  avoided  upon  another  trial,  we  do  not  deem 
it  necessary  to  examine  it. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


GRAY  vs.  GRAY,  by  next  friend,  &c. 

1 .  An  execution  for  costs  cannot  issue  against  the  next  friend  of  the  com 
plainant  in  a  chancery  suit,  upon  the  return  of  "no  property"  on  an 
execution  against  the  defendant,  without  the  previous  order  of  the 
chancellor. 

2.  Does  the  statute  (Clay's  Dig.  316, }  23,)  authorising  the  clerks  of  the 
several  Circuit  and  County  Courts,  &c.,  upon  the  return  of  no  pro- 
perty on  an  execution  against  the  defendant,  to  issue  execution 
against  the  plaintiflf  for  the  costs,  &c.,  apply  to  Courts  of  Chancery?— - 

QlTERE. 

Appeal  from  the  Chancery  Court  of  Lowndes,  Tried  before 
the  Hon.  Jos.  W.  Lesesne,  chancellor. 

Stone  and  Judge,  for  plaintiff  in  error : 

This  case  turns  on  the  construction  of  the  statutes— Clay's 
Dig.  p.  316,  §  23,  and  p.  310,  §  25 — which  were  enacted  in 
1826  and  '7,  while  the  circuit  and  chancery  courts  were  one. 

The  statute  empowers  clerks  of  the  circuit  courts,  clerks  of  the 
county  courts  dnid  justices  of  the  peaceyrrhenewer  executions  are 
returned  "  no  property  found,"  to  issue  against  the  successful 
party  for  costs  caused  by  him.  Stronger  language  could  not 
well  be  employed  to  coavey  the  idea  that  all  executions  then 
issued  by  the  officers  enumerated  were  intended  to  be  em- 
braced. 

If  it  be  necessary,  this  construction  is  greatly  strengthened 
when  we  reflect  that  the  object  of  the  Legislature  must  have 
been,  to  hold  those  who  caused  litigation,  and  consequent  la- 
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bor  of  those  officers,  responsible  to  those  officers  for  the  costs. 
Mrs.  Gray  caused  the  litigation  here. 

The  procliein  amy  of  a  feme  covert  is  responsible  for  costs. 
Daniel's  Ch.  Pr.  42  and  96-7,  and  notes. 

BoLiNG,  for  defendant : 

The  common  law  does  not  authorise  the  issuance  of  an  ex- 
ecution against  the  plaintiff  when  one  against  the  defendant 
is  returned  no  property  found ;  but  if  it  did,  it  would  not  ap- 
ply to  a  case  of  this  kind,  where  the  chancellors  and  Supreme 
Court  have  a  discretion  in  apportioning  the  cost.  In  a  court 
of  law,  the  judgment  fixes  the  cost  on  the  unsuccessful  party. 
In  a  court  of  chancery  the  cost  may  be  decreed  against  the 
successful  party. 

The  statute  to  be  found  in  Clay's  Digest,  316,  §  23,  does 
not  apply  to  courts  of  chancery.  It  expressly  says  clerks  of 
the  circuit  and  county  courts  and  justices  of  the  peace;  although 
the  circuit  courts  then  had  chancery  jurisdiction,  yet  if  it  had 
been  intended  to  apply  to  chancery  causes,  the  word  com- 
plainant would  have  been  added  after  the  word  plaintiff,  and 
some  other  word,  such  as  master  in  equity,  would  also  have 
appeared  somewhere  in  the  statute.  There  being  nothing 
used  showing  the  statute  applies  to  chancery  cases,  and  that 
being  the  only  authority  for  such  a  practice,  the  order  of  the 
chancellor  must  be  right. 

PARSONS,  J. — This  is  an  appeal  from  the  Chancery  Court 
of  Lowndes  county.  It  appears  that  Mrs.  Gray,  by  her  next 
friend  John  M.  Cole,  filed  her  bill  in  chancery  for  a  divorce 
from  her  husband  Joshua  Gray.  The  chancellor  granted  the 
divorce,  with  costs  against  the  husband.  This  court  reversed 
the  decree  in  respect  of  the  divorce,  but  affirmed  it  as  to  the 
costs  of  the  Chancery  Court. — Gray  v.  Gray,  15  Ala.  Rep. 
779.  The  register  accordingly  issued  his  execution  against 
the  husband  for  the  costs,  which  was  returned  "  no  property 
found ;"  and  the  register  thereupon  issued  an  execution  against 
Mr.  Cole,  as  next  friend  of  the  complainant,  for  the  costs.  This 
last  execution  was  set  aside  by  the  chancellor,  under  an  im- 
pression that  the  register  was  not  authorised  to  issue  it  by 
the  circumstances  of  the  case,  as  just  stated ;  and  the  present 
appeal  is  from  the  order  setting  the  execution  aside. 
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The  question  depends  upon  the  statute  of  1826,  which  is  as 
follows :  "  The  clerks  of  the  several  circuit  and  county  courts , 
and  the  justices  of  the  peace  in  the  several  counties  in  this 
State,  are  hereby  authorised,  whenever  any  sheriff,  coroner 
or  constable,  shall  return  on  an  execution  directed  to  them, 
or  either  of  them,  that  the  defendant  in  said  execution  has  no 
property  in  his  county,  out  of  which  he  can  make  the  amount 
of  the  costs  due  on  said  execution,  forthwith  to  issue  execu- 
tion against  the  plaintiff  in  said  execution  for  the  costs  crea- 
ted by  the  plaintiff  in  obtaining  his  judgment  and  execution;  and 
no  costs  created  by  any  defendant  on  the  part  of  the  defendant 
shsdl  be  taxed  or  collected  in  said  execution. — Clay's  Digest, 
316,  §  23.  This  statute  introduces  a  new  practice  at  law,  if 
not  in  equity,  in  permitting  an  execution  in  certain  cases 
against  a  party,  without  any  judgment  against  that  party. 
We  do  not  decide  the  question,  whether  in  general,  this 
statute  applies  to  the  courts  of  chancery.  But  in  the 
present  case,  the  execution  issued  against  the  next  friend 
of  the  complainant,  and  there  is  no  decree  or  order  of 
the  chancellor  against  him  for  the  costs.  Now,  if  the  statute 
applies  to  chancery  cases  at  all,  there  is  a  reason  why  it  should 
not  apply  to  such  a  case  as  this ;  because,  if  the  wife  had  a 
separate  estate,  it  might  be  proper  to  order  the  costs  to  be 
paid  out  of  it,  and  thus  to  relieve  the  next  friend.  This  results 
from  the  principles  stated  by  Sir  Wm.  Scott,  in  D'Anquillar  v. 
D'Anquillar,  1  Hazzard's  Excl.  Rep.  787.  He  says,  "  in  gen- 
eral the  husband  is  is  bound  to  defray  the  wife's  costs,  other- 
wise the  wife  would  be  disarmed  and  denied  justice.  The 
husband  has,  by  the  law  of  this  country,  all  the  property,  and 
therefore  the  wife  must  have  the  means  of  self-defence  and  of 
subsistence  from  him ;  but  when  she  has  a  separate  fortune  the 
court  always  considers  whether  such  separate  means  are  suf- 
ficient for  self-defence  and  self-subsistence." — See  also  Wood 
V.  Wood,  2  Paige's  Rep.  108.  In  such  cases,  the  husband 
even  will  be  relieved  of  her  costs,  and  her  next  friend  much 
more  readily ;  for  we  could  easily  cite  authorities,  if  necessa- 
ry, to  show  that  the  courts  are  inclined,  whenever  they  can,  to 
favor  the  next  friends  of  infants  and  femes  covert,  where  they 
have  acted  in  good  faith.  It  is  possible,  at  lea^t,  in  any  case, 
that  a  feme  covert  may  have  a  separate  fortune.    It  is  proba- 
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ble,  under  our  recent  statutes,  that  this  will  be  so  generally 
true,  before  many  years,  as  to  change  the  presumption  of  law. 
It  may  soon  be  the  legal  presumption  in  this  State  that  every 
feme  covert  has  a  separate  estate.  Be  this  as  it  may,  they  are 
already  capable  of  holding  separate  fortunes,  and  if  it  had 
been  or  should  be  shown  in  the  present  case  that  Mrs.  Gray 
has  an  estate  of  her  own,  the  chancellor  would  take  the  ne- 
cessary measures  to  have  the  costs  paid  out  of  it.  For  this 
reason  we  think  that  the  statute  does  not  apply  to  this  case,, 
because  we  think  that  no  execution  for  the  costs  should  issue 
against  the  next  friend,  except  in  pursuance  of  an  order  or  de- 
cree of  the  chancellor.  In  such  case  the  statute  is  not  equiv- 
alent to  a  decree — whether  or  not  it  is  so  in  any  chancery 
case,  we  do  not  now  decide.  The  order  of  the  chancellor  set- 
ting aside  the  execution  is  therefore  affirmed. 


i 


WILLIS,  Adm'r,  vs,  WILLIS'  DISTRIBUTEES. 

1.  A  decree  of  the  Orphans'  Court,  rendered  on  the  day  that  the  admin- 
istrator presents  his  accounts  and  vouchers  for  settlement — without 
the  accounts  being  previously  examined,  audited,  stated,  and  reported 
by  the  judge  for  allowance  at  a  succeeding  term — without  the  appoint- 
ment of  guardians  ad  litem  for  the  infant  distributees — and  without  an 
order  as  to  the  person  or  persons  to  whom  the  balance  found  in  the 
administrator's  hands  is  to  be  paid — conforms  to  none  of  the  requisites 
essential  to  a  final  decree. 

2.  To  render  the  annual  settlements  of  an  administrator  prima  facie  evi- 
dence, so  as  to  dispense  with  further  proof  of  the  items  on  final  settle- 
ment, it  is  necessary  that  the  distributees  should  have  been  allowed  an 
opportunity  of  objecting  to  the  items,  and  contesting  their  correctness. 

3.  If  an  administrator  receives  as  assets  of  the  estate  a  note,  secured  by 
mortgage  on  property  more  than  sufficient  to  pay  it,  and  makes  no  ef- 
fort to  enforce  the  security,  he  is  chargeable  with  the  amount  of  the 
note,  notwithstanding  the  insolvency  of  thfe  maker,  unless  he  shows 
Fome  satisfactory  reason  foi  his  failure  to  do  so. 

4.  An  administrator,  who,  after  receiving  the  assets  of  the  estate,  is  su- 
perseded by  the  appointment  of  another,  and,  upon  the  resignation  of 
the  latter,  again  invested  with  the  trust,  is  liable  on  final  settlement  of 
the  administration  last  assumed  to  account  for  the  assets  received  on 
the  first,  and  not  delivered  by  him  to  the  intermediate  administratofi 
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Error  to  the  Orphans'  Court  of  Montgomery.  Tried  before 
the  Hon.  Thos.  S.  Mays,  Judge. 

Letters  of  administration  on  the  estate  of  Brittain  "Willis, 
deceased,  were  granted  to  the  plaintiff  in  error  in  January 
1837,  revoked  and  granted  to  Moses  McLemore  in  October 
1845,  and,  on  his  resignation  in  April  1846,  again  granted  to 
the  plaintiff.  The  plaintiff  in  error,  on  the  final  settlement  of 
his  last  administration,  offered  his  settlements  made  in  June 
and  October  1838,  February  1841,  and  January  1843,  as  prima 
fade  evidence  of  the  correctness  of  the  various  items  of  credit 
contained  in  them  respectively.  The  defendants  in  error  ob- 
jected to  them  as  insufficient  for  that  purpose,  they  not  having 
had  notice  of,  and  been  made  parties  to  those  settlements, — 
which  objection  the  court  sustained,  and,  the  plaintiff  failing 
to  adduce  other  proof  of  their  correctness,  disallowed  the  cre- 
dits. Among  these  credits,  was  one  of  $83  58,  it  being  the 
amount  of  a  note  of  one  John  Robinson,  and  which  had  been 
allowed  in  the  settlement  of  October  1838.  The  proof  was, 
that  at  the  time  of  the  original  grant  of  administration,  Robin- 
son was  insolvent,  and  has  so  contiued  ever  since,  but  that  he 
had  executed  to  the  intestate,  to  secure  the  payment  of  this 
note,  a  mortgage  on  a  tract  of  land  more  than  sufficient  in 
value  to  discharge  it,  which  mortgage  was  received  by  the 
plaintiff  with  the  iiote  soon  after  the  grant  of  administration 
to  him  in  1837.  The  mortgage  was  never  recorded,  but  its 
existence  was  notorious  in  the  neighborhood  of  the  land,  and 
it  remained  all  the  time  in  the  hands  of  the  plaintiff  without  an 
effort  to  enforce  it,  during  which  time  the  land  was  sold  by 
the  mortgagor  to  an  individual  living  near  it.  The  foregoing 
facts,  with  what  appears  in  the  opinion  of  the  court,  are  deemed 
sufficient  for  a  full  understanding  of  the  points  decided.  The 
ruling  of  the  court  and  its  decree  are  now  assigned  as  error^   ^ 

Thos.  Williams,  for  plaintiff  in  error : 

1.  The  final  settlement,  made  in  February  1841,  was  valid 
and  binding,  and  could  not  be  opened  or  reviewed,  altered  or 
amended. 

2.  The  accounts,  and  settlements  made  on  them  by  the  ad- 
ministrator, before  the  judge,  and  passed  on  by  him  in  June 
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1838,  October  1838,  February  1841,  and  June  1843,  were 
prima  facie  correct,  and  could  not  be  rejected  on  subsequent 
settlements,  but  upon  proof  by  the  heirs  of  the  incorrectness 
of  such  accounts. — Powell  v.  Powell,  10  Ala.  Rep.  910 ;  Wil- 
lis V.  The  Heirs  of  Willis,  9  ib.  330. 

3.  An  administrator  or  executor  is  not  liable  for  the  loss  of 
a  debt  upon  contract  with  the  testator  or  intestate,  unless  the 
executor  or  administrator  be  guilty  of  gross  negligence.  Or- 
dinary diligence  excuses  him.  Schultz  v.  Pulver  et  al.  11 
Wend.  361 ;  Truman  v.  Fairlie,  3  Mer.  42 ;  Tebbs  v.  Carpen- 
ter, 1  Mad.  298;  Thompson  v.  Brown,  4  Johns.  Ch.  619; 
Rowth  V.  Howell,  3  Ves.  5Qo. 

It  is  insisted,  that  if  there  be  any  want  of  conformity  to  law 
on  the  part  of  the  court,  it  ought  not  to  operate  against  the 
administrator.  All  he  could  do  was  to  attend  the  court  and 
vouch  his  accounts — the  judgment  entry  was  no  part  of  his 
duty. 

Elmore,  for  defendant : 

1.  When  annual  settlements  in  the  Orphans'  Court  are  so 
irregular  that  on  error  they  would  be  reversed,  they  are  not 
in  conformity  with  the  statute,  ai\d  are  not  prima  facie  evi- 
dence.—Clay's  Dig.  226,  §  27;  Dotvthitt's  Adm'r  v.  Douthitt, 
1  Ala.  Rep.  594 ;  Robinson  &  Wife  v.  Steele,  5  ib.  473 ;  Wil- 
lis' Adm'r  v.  Willis'  Heirs,  9  ib.  330;  Powell  v.  Powell,  10 
ib.  910. 

2.  And  the  settlement  in  February  1841  is  obnoxious  to 
the  same  objections,  as  not  being  in  conformity  with  law. — 
See  authorities  supra. 

3.  The  settlement  in  February  1841  is  not  final,  though 
purporting  to  be  such.  There  is  no  judgment  or  decree  on 
it ;  the  administrator  makes  subsequent  settlements  ;  he  sub- 
mits without  objection  to  file  his  accounts  in  this  case  for  a 
final  settlement,  and  thereby  waives  any  right  from  that  settle- 
ment, and  admits  it  is  not  final ;  the  records  show  it  in  fact  not 
to  be  final. — Dement  v.  Adm'rs  of  Boggess,  13  Ala.  140. 

4.  Though  the  settlements  are  regular,  the  court  on  final 
settlement  may  look  into  them  and  correct  errors  apparent  on 
their  face.  In  this  case,  the  previous  settlements  run  into  and 
make  part  of  the  subsequent  ones  ;  and  in  that  of  February 
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1841,  there  is  manifest  error  in  charging  the  estate  with  the 
board  of  the  children.— Willis  v.  Willis,  9  Ala.  Rep.  330,  and 
authorities  supra. 

5.  But  we  think  the  record  shows  this  to  be  a  settlement  of 
the  administration  de  bonis  non  ;  and  if  so,  he  had  no  right  to 
introduce  the  settlements  of  his  previous  administration  as  evi- 
dence for  him,  unless  the  distributees  had  offered  them  to  charge 
him. 

On  all  the  above  points  the  record  does  not  show  that  there 
is  any  error  or  injury  to  the  administrator. 

6.  His  negligence  about  the  note  of  Robinson  was  so  gross 
that  he  ought  to  have  been  charged  with  the  amount. 

CHILTON,  J. — It  is  contended  that  the  decree  rendered 
by  the  Orphans'  Court,  on  the  1st  of  February  1841,  is  final, 
and  that  it  is  conclusive  on  the  defendants  in  error.  If  this 
position  be  tenable,  then  the  court  erred  in  permitting  the  dis- 
tributees to  go  behind  that  settlement,  and  in  charging  the  ad- 
ministrator for  a  greater  sum  than  was  fixed  by  that  decree, 
up  to  that  tune. 

The  entry,  which  it  is  insisted  has  the  effect  of  a  final  decree, 
reads  as  follows:  "This  day  being  set  apart  for  the  final  set- 
tlement of  the  estate  of  Brittain  Willis,  deceased,  due  publica- 
tion thereof  having  been  made,  the  court  proceeded  to  exam- 
ine the  account  and  vouchers  of  Price  Willis,  administrator) 
which  were  found  correct,  and  there  is  in  the  hands  of  said 
administrator  the  sum  of  forty-one  81-100  dollars,  as  per  ac- 
count current,  which  was  examined,  approved,  and  ordered  to 
be  recorded."  Then  follows  the  account  of  the  administrator, 
by  which  he, charges  himself  with 

"Amount  due  on  last  settlement,        -        -        $1103  31 

Interest, 202  OP 

Making  total  amount,      .        -        -        -        $1305  31 

And  credits  himself  by  the  board  of 
seven  children  for  three  years,  at  $5 
per  month,      ....        $1260  00 

Expense  of  publication,        -        -  3  50 

Leaving  balance  due  by  administrator,      41  81 

1305  31" 

This  decree  (if  one  it  may  be  called)  does  not  possess  the  first 
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requisite  to  constitute  it  a  regular  final  one.  It  seems  to  have 
been  an  ex  parte  proceeding  by  the  administrator,  who  pro- 
duced his  account  on  the  day  of  settlement,  which  was  exam- 
ined, pronounced  by  the  judge  to  be  correct,  and  ordered  to 
be  recorded ;  whereas  the  statute  required  the  account  to  have 
been  exhibited  with  the  vouchers  to  the  Orphans'  Court,  upon 
the  application  of  the  administrator  for  final  settlement,  so  that 
the  judge  might  examine  and  audit  it,  and  after  having  it  pro- 
perly stated,  might  report  the  same  for  allowance  to  a  suc- 
ceeding term— (Clay's  Digest  226,  §  27.)  The  object  of  the 
law  in  requiring  the  account  and  vouchers  to  be  thus  pre- 
sented and  stated,  and  publication  to  be  made,  &c.,  is  to  give 
the  parties  an  opportunity  to  contest  it,  and  to  prepare  for  the 
contestation,  between  the  presentation  of  the  account  and  the 
time  set  for  final  settlement.  No  guardians  ad  litem  were  ap- 
pointed for  the  infant  distributees,  who  were  wholly  unrepre- 
sented, and  who  were  illegally  charged  with  $1260.  Aside, 
however,  from  these  irregularities,  the  act  of  1830  (Clay's  Dig. 
804,  §  42,)  declares  that  all  decrees  made  by  the  Orphans' 
Court  on  final  settlements  of  executors,  administrators,  &c., 
shall  have  the  force  and  effect  of  judgments  at  law,  and  exe- 
cutions may  issue  thereon  for  the  collection  of  the  several  dis- 
tributive amounts,  against  such  executor,  administrator,  &c., 
and  the  court  is  required  to  insert  in  the  final  decree  the 
amount  of  each  distributee's  share  (Digest,  305,  §  44.)  These 
essential  requisites  to  the  regularity  of  the  decree  are  wanting 
in  the  case  before  us.  But  it  cannot  he  final,  because  there  is 
not  any  order  that  the  administrator  pay  the  amount  in  his 
hands  to  any  one,  and  no  one  is  even  named  in  the  entry  who 
is  authorised  to  receive  it.  In  short,  there  is  no  sentence  or 
judgment  of  the  court  that  any  sum  should  be  paid  by  the  ad- 
ministrator or  recovered  by  the  distributees.  See,  as  to  the 
pre-requisites  to  a  final  decree,  Robison  &  Wife  et  al.  v.  Steele, 
adm'r,  5  Ala.  Rep.  473 ;  Horn  v.  Grayson,  7  Port.  Rep.  272 ; 
Douthitt,  adm'r,  v.  Douthitt,  1  Ala.  (N.  S.)  594;  Willis  v.  Wil- 
lis, 9  ib.  330;  Powell  v.  Ppwell,  10  ib.  910. 

2.  When  this  case  was  before  this  court  at  a  previous  term, 
(9  Ala.  Rep.  330,)  it  was  held  that  annual  settlements,  when 
made  in  conformity  to  law,  are  prima  facie  to  be  considered 
correct,  but  may  be  impeached  by  proof  showing  their  incor- 
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rectness.  But  it  was  added,  that  in  this  case  the  accounts  are 
upon  their  face  inadmissible,  and  such  as  the  County  Court 
had  pot  the  power  to  allow  upon  a  settlement  with  the  admin- 
istrator. This  remark  was  influenced  more  particularly,  if  not 
exclusively,  by  the  account  for  board,  &c.,  which  was  allowed 
the  administrator  against  the  infant  distributees.  So  far  as 
respects  the  charge  for  board,  &c.,  of  the  children  of  the  in- 
testate, the  case  is  concluded  by  the  previous  adjudication ; 
but  this  item  does  not  occur  in  any  of  the  annual  settlements 
made  previous  to  the  1st  of  February  1841.  Are  the  other 
entries  upon  this  record,  which  are  insisted  on  as  annual  set- 
tlements, such  as  to  afford  prima  facie  evidence  of  their  correct- 
ness, and  to  cast  upon  the  distributees  the  necessity  of  falsify- 
ing the  accounts  ?  At  first  we  were  inclined  to  think  they 
were,  but  subsequent  examination  has  satisfied  us  fully  that 
we  were  mistaken  in  that  impression.  In  the  first  place,  it 
does  not  directly  appear  that  the  court  allowed  the  accounts 
presented  by  the  administrator.  The  entry  merely  rqcites  that 
the  administrator  made  his  annual  settlement  as  per  account 
current,  examined,  and  ordered  to  be  recorded.  But  conced- 
ing that  this  criticism  on  the  language  employed  in  the  entry 
is  too  rigid,  and  that  we  will  infer  a  settlement  from  the  fact 
that  the  court  examined  the  account  and  ordered  it  to  be  re- 
corded, yet  the  settlement  was  not  in  accordance  with  the  re- 
quisitions of  law.  Not  that  it  is  wanting  in  conformity  in 
some  formal  or  unimportant  particulars,  but  in  matters  of  sub- 
stance, which  are  required  to  be  observed  for  the  protection 
of  those  whose  rights  are  to  be  affected  thereby.  I  have  ex- 
amined our  statutes  in  vain  to  find  a  law  authorising  such  an- 
nual settlements  to  be  made  without  notice  to  the  parties.  I 
can  find  no  warrant  for  such  ex  parte  proceeding,  and  the 
learned  counsel  for  the  plaintiff  in  error,  after  having  his  at- 
tention specially  called  to  this  point,  has  been  unable  to  find 
any — I  take  it  for  granted  that  none  exists.  The  act  of  1843, 
passed  since  these  alleged  settlements  were  made,  requires 
notice,  and  the  statutes  existing  previously,  whenever  settle- 
ments are  mentioned,  required  them  to  be  made  upon  notice. 
These  settlements,  if  such  they  were,  were  not  only  exparte 
and  without  notice,  but  they  were  made  at  the  same  time  the 
accounts  were  presented,  without  any  order  appointing  guar- 
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dians  ad  litem  for  the  infants  interested  as  distributees,  and  no 
publication  was  made  as  pointed  out  by  the  statute. — Clay's 
Digest,  226,  §  27.  They  are  then  wholly  informal  and  irreg- 
ular,  and  the  distributees  who  have  had  no  opportunity  what- 
ever of  contesting  the  correctness  of  the  accounts  thus  summa- 
rily presented  and  acted  on,  should  not  be  placed  in  any  worse 
condition  than  if  such  settlement  had  never  been  attempted. 
To  render  such  annual  settlements  prima  facie  evidence  of 
their  correctness,  and  to  dispense  with  further  proof  of  the 
items  therein  embraced  on  the  part  of  the  administrator,  they 
must  substantially  conform  to  the  requisitions  of  the  statute, 
at  all  events,  the  distributees  against  whom  the  record  of  them 
is  sought  to  be  used  as  evidence,  must  have  had  an  opportu- 
nity of  objecting  to  the  items  when  allowed,  and  contesting 
with  the  admintrator  their  justness. — See  Willis  v.  Willis,  sup. 
and  authorities  on  the  brief  of  the  defendant's  counsel.  But 
although  such  annual  settlements  may  be  regularly  made,  the 
court  may  examine  into  their  correctness  on  the  final  settle- 
ment and  rectify  any  mistakes  which  may  have  intervened. 
In  Savage  v.  Benham,  adm'r,  11  Ala.  Rep.  55,  this  court  held 
that  the  annual  settlements  of  executors,  &c.,  before  the  statute 
of  1843,  had  no  other  effect  than  to  furnish  the  means  of  ar- 
riving at  the  true  state  of  the  final  account,  and  the  preserva- 
tion of  evidence  in  favor  of  and  against  the  party  making  them. 
9  Ala.  Rep.  330;  ib.  615;  10  ib.  910  ;  5  ib.  473;  1  ib.  594. 
The  court  therefore  correctly  held,  these  entries  did  not  cast 
on  the  distributees  the  necessity  of  impugning  the  accounts 
in  order  to  compel  the  administrator  to  adduce  proof  in  sup- 
port of  them.  In  other  words  that  such  alleged  settlements 
were  not  prima  facie  evidence  of  the  correctness  of  the  vouch- 
ers, Sec.  embraced  in  them. 

3.  As  to  the  note  on  Robinson,  we  think  the  administrator 
was  properly  chargeable  with  it  under  the  proof  disclosed  in 
the  record.  It  appears  that  it  was  secured  by  mortgage,  and 
no  reason  is  shown  why  it  was  not  collected.  It  does  not  ap- 
pear ihat  the  administrator  made  any  effort  to  render  the  se- 
curity available.  The  bill  of  exceptions  must  be  construed 
most  strongly  against  him,  and  this  faUs  to  show  that  the  per- 
son who  purchased  the  land  from  the  mortgagor  had  not  no- 
tice of  the  mortgage,  in  which  event  he  would  hold  it  subject 
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to  the  incumbrance,  notwithstanding  it  had  not  been  recorded. 
If,  from  the  smaliness  of  the  demand,  and  difficulty  and  ex- 
pense of  foreclosure,  the  interest  of  the  estate  required  that  he 
should  not  have  engaged  in  litigation  respecting  the  note,  he 
should  have  shown  this.  But  he  neither  proves  this,  nor  any 
other  fact  which  shows  that  he  has  not  been  guilty  of  gross 
neglect  in  failing  to  collect  the  note,  and  therefore  should  have 
been  charged  with  it. 

4.  There  can,  we  think,  be  no  doubt  that  where  one  is  ap- 
pointed administrator  in  chief,  and  receives  the  assets  of  the 
estate  in  that  capacity,  and  after  having  been  removed,  and 
another  administrator  appointed,  is  upon  the  resignation  of  the 
intermediate  administrator,  again  appointed,  he  is  liable  on  the 
final  settlement  of  his  administration  last  assumed  to  account 
for  the  assets  received  by  him  under  his  first  appointment,  and 
which  he  had  never  delivered  over  to  the  intervening  admin- 
istrator de  bonis  non.  The  property  remaining  belonging  to 
the  estate  in  his  hands,  is  not  in  any  manner  changed  by  the 
administration  debonis  non,  it  still  remains  assets  in  his  hands, 
and  being  the  administrator,  he  is  bound  to  account  for  the 
same.  Whether  he  is  called  upon  to  do  so  as  administrator 
in  chief  or  debonis  non,  is  a  matter  of  no  importance. 

We  feel  no  doubt  as  to  the  correctness  of  the  ruling  of  the 
Orphans'  Court,  and  contrary  to  our  first  impression,  deter- 
mine that  the  decree  must  be  affirmed. 


WINDHAM  vs.  CLARKE  et  al. 

1.  When  a  claimant  has  appeared  and  proceeded  without  objection  to 
a  trial  of  the  right  of  property,  he  cannot  insist  for  the  first  time  in 
this  court  that  the  suit  was  discontinued  for  want  of  prosecution. 

2.  Either  party  in  a  claim  suit  has  the  right  before  trial  to  require  that 
the  issue  be  made  up,  but  if  they  go  to  trial  without  doing  so,  the  want 
of  an  issue  cannot  be  assigned  in  this  court  as  error. 

3.  Where  the  verdict  in  a  claim  suit  finds  the  issue  generally  in  favor  of 
the  plaintiff,  a  judgment  condemning  the  in/eres<  of  one  defendant  iri 
execution  only  is  variant  from  the  verdict  and  erroneous,  but  the  error 
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is  one  which  does  not  require  the  cause  to  be  remanded,  and  will  con- 
sequently be  here  corrected  at  the  cost  of  the  plaintifif  in  error. 

Error  to  the  Circuit  Court  of  Pickeos.  Tried  before  the 
Hon.  Samuel  Chapman. 

Peck,  for  plaintiff  in  error.  " 

HuNGTiNGTON,  for  defendant. 

D  ARGAN,  C.  J. — The  record  shows  that  an  execution  was 
issued  from  the  County  Court  of  Pickens,  on  the  2d  day  of 
February  1846,  in  favor  of  the  defendants  in  error  against 
James  F.  Tanner  and  Elizabeth  Tanner,  which  was  levied 
on  the  5th  day  of  June  thereafter,  on  certain  slaves,  as  the  pro- 
perty of  the  defendants.  On  the  24th  of  June,  the  plaintiff  in 
error  claimed  the  slaves  levied  on,  as  his  own,  and  made 
the  usual  affidavit  in  order  to  try  the  right  of  property.  No- 
thing more  appears  to  have  been  done  in  reference  to  the 
claim  until  the  October  term  of  the  Circuit  Court  1848.  At 
this  term  we  find  the  following  entry :  "  This  day  came  the 
\parties  by  their  attornies,  and  thereupon  came  a  jury,  &c., 
who  being  elected,  tried  and  sworn  well  and  truly  to  try  the 
issue  joined,  upon  their  oaths  do  say,  we  the  jury  find  the  is- 
sue in  favor  of  the  plaintiffs  in  execution."  The  verdict  then 
ascertains  the  value  of  each  ^ave  separately,  upon  which  the 
court  rendered  judgment,  that  the  interest  of  Elizath  Tanner 
in  said  slaves  be  subject  to  be  sold  under  said  execution. 

It  is  contended  by  the  plaintiff  in  error  that  the  cause  was 
discontinued,  and  that  the  court  should  not  have  proceeded  to 
try  the  right  of  property.  It  is  true  that  the  record  does  not 
inform  us  when  the  claim  was  returned  to  the  Circuit  Court 
for  trial ;  but  admitting  that  the  claim  was  never  returned  until 
the  term  at  which  it  was  tried,  yet  as  the  claimant  then  ap- 
peared and  made  no  objection  to  a  trial,  he  cannot  be  heard 
in  this  court  for  the  first  time,  alleging  that  the  suit  founded 
on  the  claim  was  discontinued  for  want  of  prosecution.  When 
parties  appear  and  go  to  trial  on  the  merits  of  the  cause  with- 
out any  objection,  they  must  be  considered  as  having  waived 
the  right,  if  any  they  liad,  to  have  the  suit  discontinued.  We 
however,  do  not  decide  that  the  plaintiff  in  error  was  entitled 
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to  move  the  court  for  a  discontinuance — however  that  may  be 
it  is  too  late  to  claim  that  right  after  he  has  submitted  to  a 
trial  in  the  court  below  without  objection. 

2.  Nor  can  the  plaintiff  complain  that  it  does  not  appear 
that  an  issue  in  writing  was  made  up  before  the  trial.  In  the 
case  of  Dent  v.  Smith,  decided  at  the  last  term,  we  held  that 
either  the  plaintiff  in  execution  or  the  claimant  had  the  right 
before  the  trial  to  insist  that  the  issue  be  made  up,  but  if  thia 
was  not  done,  and  the  parties  went  to  trial  as  if  it  had  been^ 
neither  party  can  assign  for  error  in  this  court  that  the  parties  i 
proceeded  to  trial  without  an  issue  joined. 

3.  The  judgment,  however,  does  not  correspond  with  the 
verdict.  The  verdict  condemns  the  slaves  to  the  satisfaction: 
of  the  execution,  but  the  judgment  is  that  the  interest  of  Eli- 
zabeth Tanner  in  said  slaves  be  subjected  to  be  sold  under 
said  execution.  The  judgment  is  erroneous  in  this  respect- 
it  should  have  been  a  judgment  condemning  the  slaves  to  the 
satisfaction  of  the  execution,  and  not  a  condemnation  of  the 
interest  of  Elizabeth  Tanner,  who  was  not,  so  far  as  we  are 
informed  by  the  record,  a  party  to  that  issue.  This  error, 
however,  is  not  such  as  requires  the  cause  to  be  remanded, 
but  the  proper  judgment  must  be  here  rendered,  at  the  cost  of 
the  plaintiff  in  error,  condemning  the  slaves  to  the  satisfaction 
of  the  plaintiff's  execution. 


ALEXANDER  vs.  THE  STATE. 

1.  An  indictment  against  the  overseer  of  a  road,  which  describes  It  as  "  a 
public  road  of  the  second  grade,  beginning  at  and  leading  from  the 
twenty-third  mile  post  to  the  county  line,"  is  sufficiently  certain. 

2.  Any  description  in  an  order  of  the  commissioners'  court,  appointing  an 
overseer,  by  which  the  road  can  be  ascertained,  is  sufficient ;  and  such 
order  is  not  void,  or  inadmissible  in  evidence,  because  it  designates  the 
road  by  a  name  different  firom  that  by  which  it  is  known  in  the  neigh- 
borhood. 

Error  to  the  Circuit  Court  of  Benton.    Tried  before  the 
Hon.  Thos.  A.  Walker. 
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J.  B.  Martin,  for  plaintiff  in  error: 

1.  The  demurrer  should  have  been  sustained  to  both  of  the 
counts  in  the  indictment  for  their  uncertainly  in  the  descrip- 
tion of  the  road,  for  not  keeping  which  in  repair,  &c.  he  was 
indicted.  Such  certainty  should  be  observed  in  the  descrip- 
tion of  oifences  as,  Ist.  To  secure  the  defendant  against  the 
possibility  of  being  put  upon  his  trial  for  a  different  offence : 
2d.  That  a  conviction  or  acquittal  wiU  secure  the  defendant 
against  a  second  prosecution  for  the  same  offence :  3d.  That 
the  defendant  may  know  the  specific  offence  with  which  he  is 
charged  (in  this  case,  the  particular  road  which  he  as  overseer 
is  charged  with  having  failed  to  keep  in  repair,  &c.)  that  he 
may  come  prepared  for  his  defence :  4th.  To  enable  the  court 
when  the  defendant  is  convictedyXo  determine  whether  the  facts 
charged  are  sufficient  to  support  the  conviction. — Wharton's 
Crim.  Law,  196 ;  1  Chittty's  Criminal  Law,  196  ;  1  Richard- 
son, 179. 

2.  The  second  charge  asked  should  have  been  given.  We 
cannot  shut  our  eyes  to  the  fact  that  there  must  have  been 
many  roads  in  the  same  county,  identical  in  the  general  and 
uncertain  description  in  the  indictment  of  the  road  in  question, 
and  especially  when  it  is  in  proof  that  the  road  upon  which 
defendant  was  alleged  to  be  the  overseer  never  was  known 
by  the  name  or  description  given  it  in  the  indictment.  The 
charge  was  correct  and  should  have  been  given. — See  Beene  v. 
Phillips,  at  the  present  term,  and  authorities  there  cited. 

Attorxey  General: 

1.  The  charge  asked  by  the  plaintiff  in  wror,  required  the 
court  below  to  assume  the  functions  of  the  jury  and  say  that 
certain  facts  "did  notprove'^  certain  things,  which  was  proper- 
ly refused. 

2.  The  court  committed  no  error  in  overruling  the  demur- 
rer to  the  indictment.  The  only  question  raised  was  as  to  the 
description  of  the  road.  It  was  sufficient  in  the  indictment  to 
follow  the  name  by  which  it  was  designated  by  the  commis- 
sioners' court,  which  was  "  a  road  commencing  at  the  twenty- 
third  mile  post  and  leadiny  to  the  county  line"  which  will  ap- 
pear by  the  order  of  the  commissioners'  court  appointing  the 
plaintiff  in  error  the  overseer,  and   the  notice  served  on  him 
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by  the  sheriff  and  witness  Wheeler,  that  he  worked  that  road. 
This  added  to  the  fact  that  the  road  was  out  of  order  for  more 
than  ten  days  at  one  time  was  sufficient. 

3.  The  fact  that  this  road  was  known  by  the  name  of  the 
Jacksonville  road  in  the  neighborhood  where  it  lay  will  not 
alter  the  case.  A  road,  like  a  person,  may  have  two  names , 
and  an  indictment  by  either  will  be  good. 

PARSONS,  J.— The  plaintiff  in  error  was  indicted  «  as 
overseer  of  a  public  road  of  the  second  grade,  beginning  at 
and  leading  from  the  twenty-third  mile  post  to  the  county  line," 
within  the  county  of  Benton.  The  indictment  has  two  counts 
describing  the  road  substantially  in  the  same  language ;  and 
there  was  a  general  demurrer  to  each  of  the  counts,  which 
was  overruled.  It  is  now  contended  for  theplaintiff  in  error 
that  this  description  is  defective  and  uncertain,  and  that  the 
demurrers  should  have  been  sustained.  It  is  true,  that  there 
may  have  been  different  roads  of  the  same  grade,  leading  from 
the  twenty-third  mile  post  to  the  county  line ;  but  it  is  alleged 
in  the  indictment  that  the  plaintiff  in  error  was  the  overseer 
of  the  piece  of  road  now  in  question.  As  the  burthen  of  proof 
lay  upon  the  State,  it  is  clear  that  the  solicitor  had  not  the 
power  to  shift  his  cheirge  at  the  time  of  trial  to  any  other  piece 
of  road  which  might  admit  of  the  like  description,  because  it 
would  be  necessary  to  connect  the  overseer  with  it  by  proof.- 
The  offence  is  of  the  lowest  grade,  and  the  utmost  certainty 
is  not  required. 

There  were  several  exceptions  to  the  ruling  of  the  court  be- 
low, as  appears  by  the  bill  of  exceptions,  the  second  of  which 
is  now  insisted  on  as  error.  This  supposed  error  was  in  ad- 
mitting as  evidence  the  order  of  the  commissioners'  court  of 
roads  and  revenue,  by  which  the  plaintiff  in  error  was  appoin- 
ted "  overseer  of  the  road  from  the  twenty-third  mile  post  to. 
the  county  line,  second  grade."  This  is  insisted  on  the  more 
as  error,  because  it  was  proved  that  this  piece  of  road  was  not 
known  in  the  neighborhood  by  that  name  or  designation,  but 
that  the  same  was  known  as  the  road  from  Jacksonville  to 
Cedar  Town,  Georgia.  The  description  ol  the  road  in  the 
order  is  not  void,  because  it  does  not  conform  to  the  neigh- 
borhood name  or  designation,  nor  is  \^e  indictment  variant 
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from  the  order.    Any  description  in  the  order  by  which  it 
could  be  ascertained  was  sufficient.    We  have  examined  the 
whole  record  and  can  discover  no  error. 
Let  the  judgment  be  affirmed. 


BOLING  vs,  WRIGHT  et  al. 

1.  B.,  the  owner  of  a  slave,  gave  permission  to  W.  to  whip  him  when- 
ever he  should  find  him  on  his  premises,  and  to  use  such  means  as 
were  necessary  and  proper  to  keep  him  away.  W.  caught  the  slave 
on  his  premises,  and  whipped  him,  and,  having  found  him  there  again, 
about  three  years  afterwards,  inflicted  on  him  a  whipping  of  much 
greater  severity :  Held — 1st.  That  in  an  action  of  trespass  for  the 
second,  evidence  of  the  first  whipping  is  admissible  in  mitigation  of 
damages.  2d.  That  if  the  plaintiff  desired  to  restrict  its  influence 
upon  the  jury,  he  should  have  asked  appropriate  charges  of  the  court 
limiting  its  legal  effect. 

Error  to  the  Circuit  Cotirt  of  Butler.  Tried  before  the 
Hon.  Nathan  Cook. 

Tms  was  an  action  of  trespass  vi  et  armis  by  the  plaintiff 
against  the  defendants  in  error  for  an  assault  and  battery 
committed  by  them  on  the  person  of  a  slave,  the  property  of 
the  plaintiff.  Pleas — not  guilty,  and  that  they  whipped  the 
slave  by  permission  of  the  plaintiff,  which  is  the  trespass  com- 
plained of.  The  case  having  been  made  out  on  the  part  of 
the  plaintiff,  Wright,  one  of  the  defendants,  introduced  evi- 
dence tending  to  show  that  on  the  night  of  the  alleged  trespass 
the  slave  was  run  from  his  premises,  and  that  the  plaintiff  had 
authorised  him  to  whip  said  slave  should  he  thereafter  be 
found  there,  and  to  use  such  means  as  were  necessary  and 
proper  to  keep  him  away.  The  defendants  then  offered  to 
prove  that  about  three  years  before,  but  since  the  authority 
above  spoken  of  was  given  by  the  plaintiff,  the  same  defend- 
ant caught  the  slave  on  his  premises  and  gave  him  eighty 
lashes.  This  evidence  was  offered  for  the  purpose  of  showing 
the  necessity  for  a  severer  whipping  than  that  then  inflicted. 
It  having  been  made  to  appear  that  the  whipping  now  com- 
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plained  of  was  unusually  severe  and  such  as  to  incapacitate 
the  slave  for  labor  for  the  space  of  two  weeks,  the  plaintiiF  ob- 
jected to  this  evidence,  but  the  court  overruled  the  objection 
and  suffered  it  to  go  to  the  jury.  The  ruling  of  the  court  is 
the  error  now  assigned. 

Judge  &  Stone,  for  plaintiff  in  error : 

1.  It  was  improper  to  allow  one  whipping  to  be  given  in  ev- 
idence in  mitigation  of  another.  The  evidence  of  the  conduct 
of  the  negro  on  one  occasion,  years  before  the  institution  of  the 
suit,  was  irrelevant,  and  therefore  illegal.  It  was  allowed  to 
be  introduced  in  mitigation,  and  was  calculated  to  mislead  the 

jury- 

Watts  &  Jackson,  for  defendants  in  error : 

1.  The  evidence  admitted  was  clearly  admissible  in  mitigd' 
(ion  of  damages,  and  if  admissible  for  any  purpose,  it  was  no 
error  to  receive  it— whether  it  would  justify,  is  not  presented 
on  the  record  properly.  If  plaintiff  had  intended  to  make 
that  point,  he  should  have  asked  the  court  to  charge  on  it. 

CHILTON,  J. — The  general  rule  as  applicable  to  the  ad- 
mission of  evidence  in  actions  of  this  sort  is,  that  the  defendant 
may  give  in  evidence  any  circumstances  connected  with  the 
transaction,  for  which  the  suit  is  instituted,  in  mitigation  of 
the  injury  done  by  the  trespass,  if  the  matter  set  up  does  not 
amount  to  a  complete  justification. — 2  Greenl.  Ev.  §s  272, 274. 
So  in  Wills  V.  Head,  4  C.  &  P.  568,  (S.  C.  19  Eng.  Com. 
Law  Rep.  531)  it  was  held,  that  where  the  owner  of  sheep 
shot  a  dog,  which  had  worried  them,  not  however  in  the  field 
where  the  sheep  were  worried,  but  some  distance  from  it, 
though  the  shooting  was  not  justifiable,  yet  the  habits  of  the 
dog  should  be  received  in  evidence  in  mitigation  of  damages. 
Upon  the  same  principle,  in  actions  for  malicious  prosecutions, 
circumstances  of  suspicion  connected  with  the  notorious  bad 
character  of  the  plaintiff  have  generally  been  allowed  in  miti- 
gation of  damages.— 2  Green).  Ev.  §  458 ;  2  Phil.  Ev.  258. 
The  courts  have  constantly  felt  the  difficulty  of  laying  down 
any  general  rule  upon  this  subject,  and  the  evidence  offered 
must,  in  a  great  meeisure,  depend  for  its  legality  on  the  nature 
of  the  offence  charged,  and  the  pecyiliar  circurn§tance»  att^nd- 
47 
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ing  it.  The  most  that  could  be  said  is,  that  the  circumstai\ces 
offered  in  mitigation  must  not  be  so  remote  as  that  by  just 
inference  they  may  not  be  supposed  to  have  connection  with 
the  act  complained  of,  as  explanatory  of  its  character,  or  of 
the  motives  and  intention  of  the  defendant  in  its  commission. 

In  the  case  before  us,  the  defendants  insisted  that  they  had 
permission  of  the  plaintiff,  who  was  the  owner  of  the  slave," 
to  whip  hira,  if  found  upon  their  premises,  and  to  use  such 
means  as  were  necessary  to  prevent  his  going  upon  their 
premises.  After  this  permission  they  did  whip  him,  giving 
him  eighty  lashes,  and  this  whipping  ihey  proposed  to  show 
was  not  sufficient  to  prevent  the  repetition  of  his  offence,  and 
rendered  it  necessary,  under  the  license  they  had,  to  use  more 
severity  than  before.  In  this  view,  we  feel  no  hesitation  in 
saying  the  evidence  was  proper  in  mitigation,  and  if  the  plain- 
tiff below  desired  to  restrict  its  influence  upon  the  jury,  he 
should  not  have  moved  its  entire  exclusion,  but'  should  have 
asked  appropriate  charges  of  the  court  limiting  its  legal  effect. 

Let  the  judgment  be  affirmed. 


,  HICKMAN  vs.  THOMAS. 

1.  IL,  an  inn-keeper,  furnishes  G.,  who  is  not  his  guest,  but  a  mail  con- 
tractor, with  stables  and  provender  for  his  horses  for  more  than  two 
years,  during  which  time  they  are  under  the  care  of,  and  fed  by  the 
servants  of  G.,  and  regularly  used  by  him  in  running  his  stages  to  and 
from  the  stables  of  H.  Held — That  H.  has  no  implied  lien  on  the 
hordes  for  the  debt  thus  contracted  by  G. 

Error  to  the  Circuit  Court  of  Jefferson.  Tried  before  the 
Hon.  John  D.  Phelan. 

Thomas,  the  defendant  in  error,  claiming  under  a  deed  of 
trust,  executed  on  the  25th  October  1848,  by  William  H. 
Orimes,  brought  an  action  of  detinue  against  the  plaintiff  in 
error  to  recover  eight  horses.  The  plaintiff  in  error,  who  was 
the  defendant  below,  rested  his  defence  upon  the  assertion  of 


JUNE  TERM,  1849.         667 

Hickman  v.  Thomas. 

a  lien  on  the  horses,  the  foundation  of  which  will  be  sufficient- 
ly understood  by  reference  to  the  facts  noticed  in  the  opinion 
of  the  court. 

Ernest,  for  plaintiff'  in  error ; 

1.  The  first  question  raised  by  the  record  is  the  extent  of 
a  landlord's  lien.  The  evidence  tends  to  show  that  it  was 
on  the  faith  of  that  lien  that  plaintiff  fed  the  horses.  The  tem- 
porary use  of  the  horses  amounts  to  nothing  if  the  landlord 
recovers  them  peaceably  and  enforces  his  lien. 

2.  The  second  question  is  that  of  a  pledge  raised  by  the 
evidence  of  the  confession  of  Grime's^  clearly  showing  that 
Grimes  had  pledged  the  horses  for  their  feed. 

Wm.  S.  Mudd,  for  defendant  in  error : 

1.  To  constitute  a  pledge  for  the  security  of  a  debt  or  other 
engagement,  it  is  necessary  that  the  thing  should  be  actually  de- 
livered the  pledgee,  and  that  he  should  retain  the  possession  of  it. 
If  the  pledgee  has  not  the  actual  possession,  or  if  he  delivers 
it  back  to  the  pledgor,,  his  title  terminates. — Story  on  Bailm. 
202,  §  299. 

The  only  legal  way  in  which  property  can  be  made  a  se- 
curity for  the  payment  of  a  debt  when  the  possession  remains 
with  the  debtor,  is  by  deed  of  trust  or  mortgage,  duly  recor- 
ded as  the  statute  requires. 

But  what  proof  is  there  of  a  pledge  in  this  case  ?  The  only 
evidence  on  that  point  is,  "that  Grimes  stated  to  two  witnesses 
that  Hickman  need  not  be  uneasy  about  his  money,  as  he  had 
a  lien  on  the  horses,"  &c.  Does  a  statement  like  this  estab- 
lish a  pledge  ?  May  it  not  be  as  reasonably  supposed  that 
Grimes  refered  to  some  other  kind  of  lica  as  to  that  of  a 
pledge? 

2.  To  create  the  lien  of  an  inn  keeper,  ii  is  necessary,  1st : 
that  the  relation  of  guest  should  exist,,  that  is  to  say,  the  per- 
son must  be  a  traveller  or  way-faring  man. — Story  on  Bailm. 
311,  §  477.  2d.  The  inti  keeper  must  have  the  possession  of 
the  property  and  the  possession  must  be  continuous. 

The  proof  shows  that  (Jrimes  did  not  sustain  the  relation  of 
guest  to  Hickman,  during  the  time  the  latter  furnished  feed 
for  the  horses  of  the  former.     If  Hickmaii  had  refused  to  feed 
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the  horses  under  the  circumstances,  would  he  have  incurred 
any  liability  to  Grimes,  by  virtue  of  his  obligation  as  an 
inn  keeper  ?  If  he  wrould  not,  then  he  ought  not  to  be 
invested  v^ith  any  of  the  peculiar  privileges  of  an  inn 
keeper.  An  inn  keeper  is  only  bound  to  take  in  all  trav- 
ellers and  way-faring  persons,  and  to  accommodate  them, 
their  horses  and  attendants,  if  he  can  do  so,  for  a  reasonable 
compensation. — Story  on  Balm.  310  &  311,  §  475  and  476* 
Hickman  might  then  have  well  refused  to  feed  the  horses  of 
Grimes,  which  he  was  using  in  the  transportation  of  the  maiL 

3.  Possession  is  not  only  essential  to  the  creation,  but  also 
to  the  continuance  of  the  lien,  and  when  the  party  voluntarily 
parts  with  the  possession  of  the  property  upon  which  the  lien 
has  attached,  he  is  divested  of  his  lien. — 2  Kent's  Com.  638. 
This  rule  is  laid  down  as  applicable  to  factors,  but  it  applies 
equally  to  inn  keepers. 

It  does  not  in  fact  appear  from  the  proof  that  Hickman  ever 
had  the  possession  of  the  horses  before  the  death  of  Grimes. 
He  furnished  a  stable  and  feed  for  them  it  is  true,  but  the  dri- 
ver, who  was  employed  by  Grimes,  fed,  watered  and  attended 
them,  and  at  all  times  had  the  control  of  them.  If,  however, 
it  be  admitted  that  Hickman  did  at  one  time  have  possession, 
it  is  shown  that  he  daily  parted  with  the  possession  voluntari- 
ly. If  Grimes  had  made  an  absolute  sale  of  the  horses  when 
they  were  away  from  Hickman's  stable,  under  the  circum- 
stances disclosed  in  the  bill  of  exceptions,  will  it  be  seriously 
contended  by  any  one,  that  Hickman  could  have  sued  the 
purchaser  and  have  recovered  under  his  pretended  lien  as 
inn  keeper  ?  If  he  could  not  recover  in  a  case  like  the  one 
supposed,  neither  can  he  recover  in  the  one  at  bar. 

DARGAN,  C.  J. — 'The  first  question  to  be  ascertained  is 
whether  Hickman,  the  defendant  below,  had  a  lien  on  the 
horses  to  pay  for  their  feed  ?  If  he  had  not,  it  is  immaterial 
to  enquire  whether  the  deed  of  trust  from  Grimes  to  the  plain- 
tiff was  duly  recorded  or  not,  for  the  deed  as  between  Grimes 
and  Thomas  the  plaintiff  is  valid,  and  if  the  defendant  had  no 
lien  on  the  horses  he  cannot  resist  a  recovery. 

The  defendant  is  an  inn  keeper  at  Elyton,  Grimes  was  a 
mail  contractor,  and  carried  the  mail  by  stage  coaches  from 
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Tuscaloosa  to  the  Blue  Pond,  about  one  hundred  and  forty 
miles.  The  horses  were  used  by  Grimes  in  running  the  stage 
from  Elyton  to  another  stand  on  the  route  and  back.  They 
were  under  the  care  of  and  fed  by  drivers  in  the  employment 
of  Grimes,  but  the  defendant  furnished  stables  and  provender 
for  them  for  more  than  two  years,  for  which  Grimes  is  indeb- 
ted to  him  over  four  hundred  dollars,  and  to  secure  this  sum, 
he  locked  up  the  horses,  asserting  a  lien  on  them,  and  refused 
to  deliver  them  on  the  demand  of  the  plaintiff. 

We  do  not  think  that  the  defendant  can  claim  a  lien  on  the 
horses  growing  out  of  his  character  as  an  inn  keeper,  for 
Grimes,  the  original  owner  and  who  owes  the  debt,  was  not 
the  guest  of  the  defendant,  and  all  the  authorities  agree  in  this? 
that  to  entitle  an  inn  keeper  to  assert  a  lien  on  goods  in  his 
possession  to  secure  a  debt  due  to  him  from  the  owner,  he 
must  show  that  the  owner  was  his  guest,  and  as  such  became 
indebted  to  him.  The  law  will  then  imply  a  lien  in  favor  of 
the  inn  keeper,  by  which  he  may  hold  the  goods  of  his  guest, 
committed  to  his  custody,  until  the  charges  and  expenses  in- 
curred at  the  inn  are  paid. — Grinnell  v.  Cooli,  3  Hill,  485,  and 
the  cases  there  cited. 

The  claim  or  debt  due  from  Grimes  to  the  defendant  re- 
sembles a  debt  due  to  an  agister  of  cattle,  or  a  livery  stable 
keeper,  from  a  customer,  who  is  not  required  to  pay  what  may 
be  due  for  their  keep,  on  every  occasion  that  he  may  take 
possession  of  the  horses  or  cattle  for  the  purpose  of  using  or 
employing  them;  and  the  law  is  well  settled  that  neither  the 
agister  of  cattle,  nor  the  livery  stable  keeper,  under  such  cir- 
cumstances, can  assert  a  lien  on  the  cattle  or  horses  to  pay  for 
their  keep,  unless  by  virtue  of  an  express  contract. — Cross  on 
Lien,  214,  222;  5  Mees.  &  Welsh.  341. 

The  case  of  Grinnell  v.  Cook,  before  refered  to,  very  much 
resembles  the  case  under  consideration.  In  that  case,  Tyler, 
the  owner  of  the  horses,  resided  in  the  same  village  with  Grin- 
nell, the  inn  keeper,  but  was  not  his  guest.  The  horses  were 
sent  by  Tyler  to  the  stables  of  Grinnell,  who  fed  them  lor 
some  time,  but  they  were  used  by  Tyler  and  his  servants. 
Cook  a  constable,  levied  an  execution  on  them  as  the  proper- 
ty of  Tyler,  and  the  question  arose  whether  Grinnell  had  a 
lien  on  the  horses  to  pay  the  amount  due  liim  for  their  keep. 
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The  court  decided  against  the  lien  of  the  inn  keeper.  This 
authority  is  directly  in  point,  and  conclusive  to  show  that  the 
defendant  has  no  lien  on  the  horses.  To  my  mind  there  is 
also  another  reason  why  the  law  will  not  imply  a  lien  in  favor 
of  the  defendant.  A  lien  in  favor  of  an  inn  keeper  or  a  trades- 
man consists  in  his  right  to  retain  the  possession  of  the  chat- 
tel in  opposition  to  the  title  of  the  owner  until  some  charge 
respecting  it  is  paid,  and  if  the  possession  is  voluntarily  sur- 
rendered to  the  owner,  the  lien  is  at  an  end — Beraw  v.  Waters, 
3  C.  &  Payne,  520 ;  8  Mod.  172;  Jackson  v.  Cummins,  5  Mees. 
&  Welsh.  342.  In  this  case,  the  horses  were  always  in  the 
possession  of  Grimes,  and  were  regularly  used  by  him  until 
the  defendant  locked  them  up  to  secure  a  debt,  some  of  which 
had  been  contracted  for  more  than  two  years.  They  were 
therefore  not  in  the  possession  of  the  defendant  when  the  debt 
was  contracted.  This  within  itself  would  negative  the  exis- 
tence of  a  lien  by  implication  of  law. 

The  judgment  of  the  Circuit  Court  upon  the  facts  agreed 
was  in  conformity  with  law,  and  must  be  affirmed. 


TUCKER  vs.  THE  STATE. 

1.  On  the  trial  of  a  criminal  prosecution  against  a  clerk  of  the  Circuit 
•    Court  forcollecting,  under  judgment  in  favor  ol' the  State,  and  refusing 

to  pay  over  to  the  county  treasurer  money  to  which  he  is  ^entitled, 
within  three  days  after  demand,  proof  that  the  collection  was  made  m 
county  claims  will  not  support  the  indictment. 

2.  The  collection  by  the  deputy  of  money,  which  the  clerk  of  the  court 
is  authorised  to  receive,  is  in  legal  contemplation  a  collection  by  the 
cierk  himself,  and  he  is  liable  accordingly. 

Error  to  the  Circuit  Court  of  Coffee.     Tried  before  the 
Hon.  Samuel  Chapman. 

F.  S.  Jackson,  for  plaintiff  in  error. 

B.\LDWiN,  Attorney  General,  for  the  State : 

1.  The  principal  clerk  was  authorised  by  statute  to  receive 
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the  sum  of  money  mentioned  in  the  indictment. — Clay's  Dig. 
147,  §  24;  Murray  v.  Charles,  5  Ala.  Rep.  678. 

2.  The  principal  clerk  is  bound  by  the  acts  of  his  deputy  in 
the  ordinary  course  of  his  business,  and  payment  to  his  deputy 
is  a  payment  to  him  of  the  amount  of  a  judgment. — Weddes  v. 
J.  W.  &  S.  EsdeU,  2  McLean,  366;  Stuart  v.  Madison,  1 
Call,  417. 

3.  In  the  absence  of  principal  the  deputy  is  authorised  to  re- 
ceive money  and  transact  business,  &c. — Clay's  Dig.  146,  §  19 ; 
Kemp  &  Buckly  v.  Porter,  7  Ala.  Rep.  138. 

4.  County  claims,  such  as  witness'  certificates,  may  be  re- 
ceived in  payment  of  fines  and  forfeitures. — Clay's  D.  600,  §  7. 

5.  The  paying  ofFof  fines  and  forfeitures  with  any  county 
claim  causes  the  county  claims  to  be  considered  as,  and  to 
assume  the  office  of  money,  within  the  meaning  of  the  7th  cij. 
9th  sec.  of  the  Penal  Code. 

PARSONS,  J. — This  cause  comes  up  on  a  bill  of  excep- 
tions, according  to  the  statute.  The  writ  of  error  is  waived 
by  consent  of  the  Attorney  General  and  of  the  counsel  of  the 
plaintiff  in  error — no  writ  of  error  having,  in  fact,  issued,  as 
we  suppose.  As  the  case  is  a  misdemeanor,  we  are  willing 
to  decide  it,  under  the  circumstances,  without  the  writ  of  error. 

It  appears  by  the  transcript  that  the  plaintiff"  in  error  was  in- 
dicted as  clerk  of  the  Circuit  Court  of  Coffee  county,  for  this, 
that  he  collected  certain  money  in  his  official  capacity,  in  a 
case  of  the  State  against  certain  persons  named  in  the  indict- 
ment, which  he  failed  and  refused  to  pay  within  three  days 
after  demand,  to  the  county  treasurer,  who  was  entitled  to  it. 
It  appears  by  the  bill  of  exceptions  that  this  clerk,  by  his  de- 
puty, collected  the  amount  in  question  in  county  claims,  with 
the  exception  of  two  dollars  in  money,  but  there  was  no  proof 
that  any  of  this  had  gone  into  the  hands  of  the  plaintiff  in  er- 
ror. The  court  charged  the  jury  that  a  payment  in  county 
claims  was  a  payment  in  money  under  the  statute.  This  was 
erroneous.  If  a  public  officer  must  receive  claims  of  this  kind, 
they  are  not,  therefore,  money ;  they  retain  their  identity,  and 
he  is  not  liable  to  pay  out  money  in  their  stead.  He  was  in- 
dicted for  having  collected  and  refused  to  pay  money,  to  which 
the  treasurer  was  entitled.     He  could  not  be  convicted  under 


672  ALABAMA. 


McLean  v.  The  State. 


this  indictment  for  having  collected  and  refused  to  pay  over 
county  claims,  such  as  witnesses'  certificates :  the  proof  must 
agree  with  the  allegation.  The  judgment  must  be  reversed 
for  the  error  of  this  part  of  the  charge,  but  the  cause  will  be 
remanded,  as  it  appears  that  the  clerk  by  his  deputy  did  re- 
ceive some  money. — See  Clay's  Dig.  147,  §  24,  and  ch.  7,  §  9^ 
of  the  Penal  Code.  The  offence  created  by  the  last  cited  act 
is  a  misdemeanor.  If  the  clerk's  deputy  collected  the  money, 
a  was  a  collection  in  legal  estimation  by  the  clerk  himself,  and 
he  is  liable  accordingly. 

It  is  not  necessary  to  decide  whether  a  clerk  is  authorised 
to  receive  county  claims  in  lieu  of  money,  in  such  cases.  That 
question  cannot  arise  upon  the  present  indictment. 


McLEAN  vs.  THE  STATE. 

1.  In  criminal,  as  well  as  in  civil  cases,  il  is  within  the  discretion  of  the 
court,  on  the  application  of  either  party,  to  require  the  witnesses  to  be  ex- 
amined oat  of  the  hearing  of  each  other,  and  its  ruling  in  that  respect  can- 
not be  assigned  as  error. 

2.  On  the  trial  of  an  indictment  for  murder,  the  declarations  of  the  deceased, 
touching  the  homicide,  although  he  does  not  state  at  the  time  that  he  is 
conscious  of  impending  death,  if  made  under  such  circumstances  as  in 
the  ju'lgment  of  the  court  will  reasonably  warrant  such  an  inference,  are 
admissible  in  evidence  as  dying  declarations. 

3.  Where  the  deceased,  being  asked  "who  shot  him,"  replied,  "the  pri- 
soner," the  declaration  is  complete,  and  cannot  be  rejected,  because,  from 
weakness  and  exhaustion,  he  was  unable  to  answer  another  question,  pro- 
pounded to  him  immediately  afterwards. 

4.  Dying  declarations  are  admissible  in  evidence,  wherever  their  subject 
matter  has  reference  to  facts  and  circumstances,  which  would  constitute 
a  part  of  the  res  gesta. 

5.  Where  a  witness,  being  asked  by  the  prisoner's  counsel  why  she  put  a 
particular  question  to  the  deceased  just  before  his  death,  answered  that 
she  did  so  "  in  consequence  of  what  the  prisoner  had  told  her  some  two 
hours  previous,"  this  will  not  authorise  the  prisoner  to  give  in  evidence 
his  conversation  with  the  witness  at  the  time  referred  to. 

6.  The  prisoner  and  the  deceased  having  had  a  difficulty  the  evening  before 
the  homicide,  the  prisoner  threatened  that  between  the  setting  of  the  sua 
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on  that  evening  and  its  rising  on  the  next  day,  he  would  kill  the  deceased  : 
On  the  next  morning,  the  sun  having  just  risen,  the  prisoner,  armed  with 
a  gun,  was  on  the  road  that  led  to  the  house  of  the  deceased,  and  imme- 
diately before  he  shot  the  deceased,  had  a  conversation  with  a  witness, 
who  was  examined  upon  the  trial :  Held — That  if  the  witness,  without 
objection  on  the  part  of  the  prosecution,  is  permitted  to  state  that  the  pri- 
,  soner  in  that  conversation  spoke  of  the  difficulty  of  the  evening  before,  the 
door  is  opened  for  the  admission  of  the  entire  conversation,  and  it  is  error 
to  exclude  it,  so  long  as  the  other  portion  is  suffered  to  remain  before  the 
jury. 

7.  A  witness,  who  is  not  a  medical  man,  is  incompetent  to  express  an  opin- 
ion aa  to  the  particular  species  of  fits  with  which  any  one  is  afflicted. 

8.  Where  insanity  is  set  up  as  a  defence  to  an  indictment  for  murder,  the 
subsequent  as  well  as  previous  acts  and  declarations  of  the  prisoner  are 
admissible  in  evidence  to  show  his  true  mental  condition  at  the  moment  of 
the  homicide. 

Error  to  the  Circuit  Court  of  Russell.  Tried  before  the 
Hon.  J.  J.  "Woodward. 

The  plaintiff  in  error  was  indicted  for  the  murder  of 
one  Mavin  Whatley.  After  the  jury  was  impannelled, 
the  counsel  of  the  prisoner  asked  that  the  witnesses  on  the 
part  of  the  State  be  put  under  the  rule,  which  was  accordingly 
done.  The  State's  counsel  then  made  a  similar  motion  as  res- 
pects the  witnesses  for  the  prisoner,  which  the  court  granted 
in  opposition  to  the  objection  of  the  prisoner's  counsel.  Va- 
rious objections  were  taken  on  the  trial  to  the  admission  and 
exclusion  of  testimony,  all  of  which,  with  the  facts  upon  which 
they  were  severally  predicated,  will  be  found  sufficiently  set 
out  in  the  opinion  of  the  court  to  render  the  points  decided 
perfectly  intelligible. 

Belser  &  Harris,  for  plaintiff  in  error. 

Attorney  Gteneral,  for  the  State. 

CHILTON,  J. — There  was  no  error  in  ordering  that  the 
witnesses  should  be  examined  out  of  the  hearing  of  each  other. 
It  was  a  matter  discretionary  with  the  court,  and  cannot  avail 
the  prisoner  on  error.  It  is  the  uniform  practice  in  civil  cases 
for  the  court  upon  the  application  of  the  counsel  of  either  party 
to  pass  such  order,  and  the  rule  is  the  same,  both  in  civil  and 
criminal  cases.— 1  Greenl.  Ev.  §  432  (3d  ed.)  note  1  to  pages 
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58-584,  where  the  authorities  are  cited.  The  error  first  as- 
signed must  therefore  be  disallowed. 

.  2.  The  2d,  3d,  4th  and  6th  assignments,  which  relate  to  the 
inadmissibility  of  the  dying  declarations  of  the  deceased  as 
evidence,  may  be  considered  in  connection.  It  is  insisted  that 
as  the  deceased  had  not,  at  the  time  he  made  the  declarations 
proved  by  the  witness  Wade,  and  which  were  made  some 
three  hours  before  his  death,  given  any  evidence  by  his  decla- 
rations that  he  was  aware  of  the  near  approach  of  his  disso- 
lution, the  evidence  should  have  been  excluded.  The  law  cer- 
tainly requires  that  to  render  dying  declarations  admissible, 
they  must  be  made  under  a  sense  of  impending  death ;  for  it 
is  this  sense  of  his  danger  that  gives  to  the  declaration  a  sanc- 
tion considered  equivalent  to  an  oalh.  But  in  order  to  show 
that  the  party  was  sensible  of  his  danger,  it  is  not  indispensa- 
ble that  he  should  state  it  at  the  time  he  makes  the  declara- 
tions, or  at  any  time.  "  It  is  enough,"  says  Mr.  Greenleaf, 
"  that  it  satisfactorily  appears,  in  any  mode,  that  they  were 
made  under  that  sanction,  whether  it  be  directly  proved  by  the 
express  language  of  the  declarant,  or  be  infered  from  his  evi- 
dent danger,  or  the  opinions  of  his  medical  or  other  attend- 
ants, stated  to  him,  or  from  his  conduct,  or  other  circumstances 
of  the  case,  all  of  which  are  resorted  to  in  order  to  ascertain 
the  state  of  the  declarant's  mind." — 1  Greenl.  Ev.  §  158.  So 
in  Anthony  v. The  State,  Meigs'  Rep.  265,  it  was  held,  "If  the 
dying  person  declare  that  he  knows  his  danger,  or  it  is  reason- 
ably to  he  infered  from  the  wound  or  his  state  of  illness^  that  he 
w^as  sensible  of  his  danger,  the  declarations  are  good  evi- 
dence."—! East.  PL  Cr.  354,  Tinckler's  case ;  ib.  357-8,  John's 
case;  6  Car.  &  P.  386;  ib.  631 ;  7  ib.  187;  Wharton's  Amer. 
Crim.  Law,  179-80;  Anthony  v.  The  State,  1  Humph.  265; 
Dunn  V.  The  State,  2  Pike,  229;  1  Phil.  Ev.,  C.  &  H.  notes, 
from  page  606  to  612,  where  the  authorities  are  collected ; 
Chitty's  Crim.  Law,  569-70 ;  Roscoe's  Cr.  Ev.  25.  The  cir- 
cumstances  under  which  the  declarations  are  made  must  be 
shown  to  the  judge,  who  is  to  determine  upon  the  admissi- 
bility of  the  evidence. — 1  Greenl.  Ev.  §  160,  and  authorities 
in  note  4,  page  257  (3d  ed.);  1  Leach,  504;  Chitty's  Cr.  Law, 
570 ;  Wharton's  C.  L.  183 ;  1  Stark.  Rep.  532 ;  3  C.  &  P.  629. 
We  think,  under  the  rule  of  law  as  above  laid  down,  and  which 


JUNE  TERM,  1849. 675 

McLean  v.  The  State. 

is  fully  sustained  by  authority,  the  facts  and  circumstances 
shown  by  the  proof,  as  set  out  in  the  bill  of  exceptions,  justi- 
fied the  court  in  admitting  the  declarations  of  the  deceased. — 
It  is  needless  to  refer  to  these  facts  further  than  to  state,  that 
the  deceased  had  just  been  shot  down,  having  received  sixty 
small  shot  in  his  body,  penetrating  a  vital  part,  the  right  breast : 
that  considerable  blood  flowed  externally,  as  well  as  into  his 
chest,  passing  thence  into  his  mouth :  that  he  did  not  speak 
from  the  time  he  was  shot  down  until  taken  to  the  house,  and 
his  wounds  dressed :  and  that  he  was  in  extreme  agony  and 
suffering.  It  further  appears,  that  in  a  very  short  time  after 
he  made  the  declarations  to  the  witness.  Wade,  he  stated  to 
another  witness,  Mrs.  Graves,  that  he  must  die,  which  was  re- 
peated. Under  such  circumstances,  if  the  deceased  was  sen- 
sible of  anything,  he  must  have  been  aware  that  death  was  im- 
mediately to  follow,  and  was  inevitable. 

3.  It  is,  however,  objected  to  the  declarations  proved  by 
Mrs.  Graves,  that  they  tire  imperfect  and  were  not  completed 
by  the  deceased,  and  that  not  having  answered  all  he  intended 
answering,  what  he  did  say  should  be  excluded.  It  appears 
that  this  witness,  a  short  time  before  the  death  of  the  deceased, 
and  after  he  stated  that  he  was  going  to  die,  asked  him  who 
shot  him — he  replied,  the  prisoner.  She  then  asked  him  the 
cause  of  it,  but  from  weakness  and  exhaustion,  the  deceased 
could  not  and  did  not  answer  her  question,  but  shook  his  head. 
It  is  said  to  be  no  objection  to  such  declarations,  that  they 
were  made  in  answer  to  leading  questions ;  but  that  the  state- 
ment, whatever  it  may  be,  must  be  complete  in  itself;  for  if 
incomplete — if  it  appear  that  the  dying  man  intended  to  con- 
nect his  statements  with  qualifications  and  explanations,which 
from  any  cause  he  was  prevented  from  making — the  declara- 
tions, so  remaining  incomplete  and  unexplained,  should  be 
excluded  from  the  jury. — 1  Greenl.  Ev.  §  159,  p.  257;  Com 
monwealth  v.  Vass,  3  Leigh's  Rep.  786 ;  Rex  v.  Fagent,  7  C 
&  P.  238.  The  declaration,  however,  in  this  case,  was  com 
plete,  and  it  is  not  shown  that  he  intended  or  desired  to  con 
nect  it  with  any  other  fact  or  circumstance,  explanatory  of  it 
He  simply  stated  that  the  prisoner  shot  him,  without  attempt 
ing  to  explain  the  circumstances  attending  it. 

4.  It  appears  that  this  same  witness,  Mrs.  (jrraves,  asked  the 
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deceased,  some  five  minutes  before  his  death, "  whether  or  not 
he  had  forbid  the  prisoner  walking  the  road  that  morning,  im- 
mediately preceding  the  time  that  prisoner  shot  him," — he  an- 
swered, "  he  did  not."  It  is  insisted  by  the  counsel,  that  this 
answer,  relating  to  a  fact  distinct  from  the  killing,  or  shooting, 
was  improperly  received  as  evidence.  The  law  is  well  set- 
tled, that  dying  declarations  are  not  to  be  received  as  evidence, 
except  in  cases  where  the  death  is  the  subject  of  the  charge, 
and  the  circumstances  of  the  death  the  subject  of  such  decla- 
rations.—! Greenl.  Ev.  §  156;  1  Chitty's  Cr.  Law,  569;  2  B. 
&  C.  605-8 ;  Wharton's  Cr.  Law,  181.  The  question  pro- 
pounded by  the  wimess  to  the  deceased  involved  a  statement 
supposed  to  have  been  made  by  him  to  the  prisoner  mwe- 
dicUely  preceding  the  shooting,  and  which  would  thus  have 
constituted  part  of  the  res  gestce — a  circumstance  in  the  unfor- 
tunate and  fatal  occurrence  tending  to  explain  it.  It  had  re- 
ference to,  and  was  immediately  connected  with  the  circum- 
stances of  the  death,  and  in  this  light  was  properly  permitted 
to  be  given  in  evidence. 

5.  There  was  certainly  no  error  in  refusing  to  permit  the 
conversation  had  between  the  prisoner  and  IVIrs.  Graves,  after 
the  shooting,  and  in  consequence  of  which  this  witness  pro- 
pounded to  the  deceased  the  question  above  alluded  to,  to  go 
to  the  jury.  The  witness  had  not  detailed  any  part  of  the 
conversation,  which  would  require  that  the  whole  should  be 
made  evidence.  She  was  merely  asked  by  the  prisoner's 
counsel,  "  why  it  was  that  she  had  put  such  a  question  to  the 
deceased  five  minutes  before  his  death,"  and  in  response  to 
this  enquiry,  stated  that  she  had  asked  the  question  in  conse- 
quence of  what  the  prisoner  had  told  her  some  two  hours  pre- 
viously. We  know  of  no  rule  of  law  which  would  permit  a 
party  thus  to  make  evidence  for  himself  by  proving  his  own 
declarations,  as  original  evidence,  constituting  no  part  of  the 
res  gestts.  Had  the  State  given  in  evidence  a  part  of  his  con- 
versation, then  the  defendant  would  have  been  entitled  to  have 
proved  the  whole  of  the  conversation  had  at  the  same  time  in 
reference  to  the  same  subject-matter, — 1  Greenl.  Ev.  §  201. 
But  such  was  not  the  case  before  the  court  No  part  of  what 
the  prisoner  had  stated  to  the  witness  was  deposed  to  by  her, 
and  it  was,  as  we  have  said,  merely  alluded  to  at  the  request 
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of  the  prisoner  as  a  reason  for  propounding  the  question  by 
the  witness.  This  view  disposes  of  the  5th  assignment  of  error. 
6.  It  appears  that  upon  the  examination  of  one  Edwards  as 
a  witness  on  the  part  of  the  prisoner,  he  stated  that  on  the 
morning  before  the  shooting,  he  had  left  the  house  of  the  pri- 
soner in  company  with  him,  and  as  they  were  travelling  in 
the  direction  of  the  house  of  the  deceased,  "  the  prisoner  men- 
tioned to  him  the  fuss  which  had  occurred  the  day  before," 
and  the  counsel  desired  the  witness  to  detail  the  whole  con- 
versation had  at  that  time  in  regard  to  the  difficuhy.  This  the 
court  refused,  and  decided  that  no  portion  of  the  declarations 
of  the  prisoner  had  gone  to  the  jury,  so  as  to  render  the  con- 
versation sought  be  elicited  legitimate,  and  refused  to  exclude 
that  portion  of  the  conversation  relating  to  the  difficulty.  The 
decision  of  the  court  upon  this  point  constitutes  the  7th  as- 
assignment  of  error.  Had  the  counsel  for  the  prosecution  re- 
mained silent  and  permitted  the  witness  without  objection  to 
detail  a  portion  of  the  conversation,  such  portion  as  he  deemed 
made  against  the  prisoner,  we  do  not  think  it  would  have 
been  permissible  for  him  to  have  cut  short  the  examination 
at  this  point,  and  to  have  availed  himself  of  such  partial  state- 
ment as  evidence  against  the  deceased.  It  is  manifest  that  in 
this  way  great  injustice  might  result  from  garbled  statements 
deposed  to  by  witnesses,  VFhich,  when  explained  by  the  re- 
maining portion  of  the  conversation,  would  become  harmless. 
It  is  the  right  of  the  counsel  for  the  State,  to  object  and  arrest 
the  witness  in  his  evidence  as  to  the  declarations  of  the  pris- 
oner, which  are  not  evidence  when  offered  by  himself,  but  in 
euch  case,  it  would  be  the  duty  of  the  court  to  see  that  injus- 
tice was  not  done  by  permitting  a  partial  or  imperfect  account 
of  such  declarations  to  be  retained  as  evidence  to  the  preju- 
dice of  the  party  offering  them.  If  the  prosecution  insisted 
upon  the  portion  already  detailed,  he  thereby  makes  the  evi- 
dence his  own,  and  justifies  the  court  in  permitting  the 
whole  of  the  conversation  to  be  proved.  On  the  other 
hand,  it  is  his  clear  right  to  move  their  total  exclusion. — 
In  this  case  however,  it  is  insisted  by  the  counsel  for  the  State 
that  no  declarations  in  respect  of  the  difficulty  had  been  provi 
ed,  and  that  the  prisoner  merely  mentioned  the  "  fuss" — that 
is,  the  conversation  turned  upon  that  subject,  but  what  was 
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said  upon  it  was  not  staled.  Hence  he  insists  that  the  State 
had  the  right  to  retain  the  evidence,  that  he  mentioned  the 
difficuhy  without  opening  a  door  for  the  proof  as  to  the  man- 
ner in  which  he  made  allusion  to  it.  Taken  in  connection 
with  the  other  testimony  and  the  situation  and  conduct  of  the 
prisoner  at  the  time  he  made  mention  of  the  difficuhy,  it  can- 
not be  denied  but  that  the  bare  mention  of  the  subject  was  a 
strong  circumstance  in  the  cause.  The  evening  before  the 
deceased  was  shot,  he  and  the  prisoner  having  had  a  difficul- 
ty^ the  prisoner  made  a  threat  that  between  the  setting  of  the 
sun  on  that  evening  and  its  rising  on  the  next  day,  he  would 
kill  the  deeased.  On  the  next  morning,  the  sun  having  just 
risen,  lie  was  on  the  road  which  led  to  the  house  of  the  de- 
ceased, armed  with  his  gun.  Just  before  the  shooting,  and 
as  the  witness  left  the  prisoner,  he  mentioned  the  ditficuhy 
which  had  taken  place  the  day  before.  What  is  the  effect  of 
this  declaration?  Its  obvious  tendency  was  to  induce  in  the 
minds  of  the  jury  the  belief  that  the  prisoner  remembered  the 
threat  that  he  had  made — ihat  it  was  in  his  mind,  and  consti- 
tuted the  object  of  his  visit.  It  is  thus  connected  with  the  fact 
of  his  going  in  the  direction  of  the  residence  of  the  deceased, 
and  with  the  firing  of  the  gun,  which  took  place  in  a  few 
minutes  afterwards.  As  the  declaration  or  statement  of  the 
prisoner,  "  mentioning  the  fuss,"  unexplained,  was  calculated 
to  operate  to  hb  prejudice,  we  think  it  should  have  been  ex- 
cluded irom  the  jury,  or  the  entire  statement  or  conversation 
upon  that  subject  had  at  the  same  time  should  have  been  sub- 
mitted to  them. — 2  Phil.  Ev.  C.  &  H.  notes^223  to  230;  Greenl. 
Ev.  §  201,  202.  If  mentioning  the  difficuhy  was  considered 
by  the  prosecution  as  proper  evidence  for  the  jury  against 
the  prisoner,  it  was  the  right  of  the  latter  to  show  how  it  was 
mentioned,  as  explanatory  of  the  circumstance  arrayed  against 
him,  and  what  language  the  prisoner  used  in  mentioning  it. 
This  position  is  so  obvious  as  to  require  no  argument  to  sus- 
tain it.— 9  Yerg.  Rep.  280, 281 ;  5  Mod.  Rep.  165.  The  court 
did  not  err  in  refusing  to  permit  the  accused,  after  the  Stale 
had  given  in  evidence  his  declarations,  proving  threats  against 
the  deceased,  to  prove  that  in  a  subsequent  conversation  at  a 
different  time,  not  had  with  the  deceased,  or  in  his  presence, 
but  with  a  third  party,  he  retracted  the  threats.     The  aiigw- 
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ance  of  such  declarations  violates  the  rule  above  alluded  to, 
that  the  party's  own  declarations,  not  forming  part  of  the  res 
gestcB,  and  no  part  of  which  has  been  insisted  on  by  the  oppo- 
site side  as  evidence,  cannot  be  allowed  to  be  proved  in  his 
favor. — Bradford  v.  Bush,  10  Ala.  Rep.  386.  We  might  here 
close  this  opinion,  but  as  there  are  other  questions  presented 
by  the  record  before  us,  and  which  will  doubtless  arise  upon 
another  trial,  it  becomes  our  duty  to  settle  the  law  in  respect 
of  them. 

7.  The  plea  of  insanity  was  insisted  on  for  the  prisoner  in 
the  court  below.  In  support  of  this  defence,  he  proved  that 
in  1825,  he  was  a  healthy  man,  and  then  resided  in  Washing- 
ton county  in  the  State  of  Georgia ;  that  in  1829  he  became 
paralis^ed,  losing  the  use  of  one  half  of  his  person;  that  he  re- 
mained in  this  condition  under  medical  treatment  for  about 
eight  months,  and  slowly  recovered  ;  that  about  the  year  1830, 
he  became  very  intemperate  in  the  use  of  ardent  spirits ;  that 
in  1835,  he  was  accidentally  shot  through,  and  was  again 
prostrate  from  this  cause  a  number  of  months ;  that  from  these 
combined  causes,  his  conversation  became  incoherent,  his 
countenance  changed,  and  his  conduct  was  accompanied  with 
restlessness,  and  extraordinary  attitudes  and  motions — with 
attempts  to  spit  without  expectoration,  and  with  uncommon 
groans,  hollowing,  and  night  mare ;  that  he  also  expressed 
a  belief  that  the  deceased  was  about  bringing  a  lewd  woman 
from  Columbus,  in  the  State  of  Georgia,  into  the  neighborhood. 
It  was  further  proved,  that  a  few  years  before  the  killing  took 
place,  the  prisoner  had  been  afllicted  with  fits,  and  that  a 
week  preceding  the  killing,  he  had  several  more  in  the  pres- 
ence of  one  Edwards,  who  was  introduced  as  a  witness  and 
testified  as  to  the  manner  in  which  they  affected  the  prisoner. 
The  prisoner's  counsel  desired  this  witness  to  state  what  kind 
of  fits  they  w'ere  which  the  prisoner  had,  and  the  witness  not 
being  a  medical  man,  the  court  refused  to  allow  him  to  an- 
swer the  question.  We  suppose  the  counsel  desired  the  wit- 
ness to  give  a  name  to  them,  as  the  peculiar  manner  in  which 
they  afiecled  the  prisoner  was  allowed  to  be  proved.  This  the 
witness  was  incompetent  to  do.  There  was  nothing  peculiar- 
ly within  the  knowledge  of  the  witness  which  enabled  him  to 
arrive  at  a  mpre  correct  conclosion  than  the  jury  a&  to  the  pa- 
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Ihology  of  the  disease.  Whether  it  was  delirium  tremens,  in- 
duced by  the  excessive  use  of  intoxicating  liquors,  or  the  re- 
sult of  the  suspension  of  the  cerebral  functions,  usually,  I  be- 
lieve, denominated  apoplexy,  or  were  epileptic  in  their  char- 
acter, are  inquiries  which,  so  far  as  they  were  important,  could 
as  well  have  been  determined  by  the  jury  as  the  witness,  and 
were  for  this  reason  properly  excluded.  Such  evidence  does 
not  come  within  any  of  the  exceptions  to  the  general  rule, 
that  opinions  of  witnesses,  not  experts,  are  not  to  be  received 
as  evidence. 

As  to  what  shall  constitute  evidence  of  insanity  ai  the  time 
(of  the  commission  of  the  offence,  is  often  a  delicate  and  per- 
plexing question.  In  this  case,  there  was  some  evidence  ad- 
duced Ye/»<Zmo-  to  show  that  the  party  at  the  time  he  killed  the 
deceased  was  laboring  under  mental  aberation,  and  the  ques- 
tion was  presented  in  the  court  below  whether  the  acts  and 
declarations  of  the  prisoner  on  the  day  after  the  killing  took 
place,  evincing  insanity  at  the  time  of  the  homicide,  could  be 
given  in  evidence.  The  court  ruled  that  neither  the  prison- 
er's acts  nor  declarations,  after  the  alleged  offence  was  com- 
mitted, could  be  received  as  evidence  of  insanity  al  the  time 
the  act  was  done.  In  this  view  we  think  the  judge  clearly 
mistook  the  law.  Insanity,  or  a  diseased  state  of  the  mind, 
must  be  proved  to  the  jury,  like  other  diseases,  or  facts,  and  it 
is  laid  down  generally,  that  evidence  of  the  state  of  his  mind, 
both  before  and  after  the  act  done,  is  admissible. — 2  Greenl. 
Ev.  §  371.  In  Grant  v.  Thompson,  4  Conn.  Rep.  203,  208, 
it  is  stated  as  the  invariable  practice  to  go  into  a  connected 
history  of  the  supposed  lunatic's  mind,  both  before,  at,  and  af- 
ter the  act,  for  which  he  is  sought  to  be  charged,  in  order  to 
arrive  at  his  precise  mental  condition  at  the  moment. — See 
also  Dickinson  v.  Barber,  9  Mass.  Rep.  225 ;  Kinnie  v.  Kinnie, 
9  Conn.  Rep.  102.  A  diseased  mind,  like  a  diseased  body, 
must  be  judged  of  from  its  symptoms.  In  the  language  of 
a  modern  writer  upon  the  subject,  "  the  malady  assumes  so 
many  forms  and  exhibits  itself  in  such  Protean  shapes,  that  it 
is  out  of  our  power  to  give  any  thing  bearing  the  semblance  of  a 
correct  definition  of  the  disorder,"— -Winslow  on  Ins.  69 — yet 
it  has  its  peculiar  characteristics  and  symptoms  from  which  we 
are  to  determine  its  existence  and  the  nature  and  extent  of  it. 


JUNE  TERM,  1849. 681 

McLean  v.  The  State. 
These,  in  the  nature  of  things,  must  consist  of  the  acts  and  de- 
clarations of  the  party,  coupled  with  his  appearance,  and  phy- 
sical condition.  Proof  that  a  man  is  deranged  to-day  is  not 
conclusive  that  he  was  in  the  same  condition  yesterday.  The 
force  of  such  testimony  depends  much  upon  the  causes  which 
produced  the  disease,  and  its  nature  and  character,  as  well  as 
the  proximity  of  the  diseased  mental  status  to  the  act  with 
which  it  is  sought  to  be  connected.  The  jury,  however,  are 
the  appropriate  judges  of  the  weight  which  should  be  attach- 
ed to  such  evidence.  But  it  is  said  that  although  the  authorities 
are  numerous  applying  this  rule  in  civil  cases — for  example 
to  the  acts  and  declarations  of  testators  after  making  their 
wills,  proving  insanity  at  the  time  of  executing  them,  also 
to  the  subsequent  unsoundness  of  property  warranted,  so  near 
the  time  of  sale  as  to  furnish  a  reasonable  presumption  as  to 
its  condition  when  sold,  yet  such  proof  must  be  confined  to 
civil  cases.  That  the  ease  with  which  insanity  may  be  sim- 
ulated, and  the  difficulty  of  detection,  is  a  sufficient  reason  for 
not  applying  it  to  criminal  cases.  This  proves  too  much^  for 
the  same  reasoning  would  exclude  all  evidence  of  insanity  in 
criminal  cases,  since  the  prisoner  could  as  well  feign  himself 
insane  before,  or  at  the  time  of  the  commission  of  the  offence, 
as  afterwards.  We  know  of  no  such  distinction,  and  are  un- 
willing to  make  it.  True,  we  are  refered  to  one  decision  by 
the  Attorney  General,  which  holds  that  a  prisoner  may  not 
prove  his  subsequent  acts  and  declarations  indicating  insanity 
made  after  the  homicide  was  committed  by  him. — State  v.  Scott, 
1  Hawks  Rep.  24.  But  this  case  stands  alone  so  far  as  ray 
examination  has  enabled  me  to  discover,  and  is  unsupported 
either  by  authority  or  satisfactory  reasoning: — Indeed  Judge 
Henderson,  who  delivered  the  opinion,  expressed  in  no  equiv- 
ocal terms  his  disapprobation  of  it,  and  the  same  court  in  Nor* 
wood  V.  Morrow,  el  al,  4  Dev.  &  Batt.  442-451,  delivered  an 
able  opinion,  holding  the  doctrine  as  we  have  above  stated  it, 
against  which,  they  say,  they  are  not  aware  of  ^ny  thing,  un- 
less it  be  the  case  of  the  State  v.  Scott,  supra,  with  the  reason- 
ing of  which  they  own  they  are  not  satisfied.  Our  conclu- 
sion is,  that  the  risk  of  deception,  which  such  evidence  affords, 
while  it  furnishes  a  strong  reason  for  narrowly  scanning  the 
proof,  and  for  attaching  to  it  less  weight,  is  still  no  reason  for 
48 
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its  exclusion.  Less  injury,  however,  may  be  apprehended 
from  it  than  the  Attorney  General  supposes,  since  "  the  jury 
are  to  determine  what  weight  is  due  to  it,  and  in  all  such  cases 
they  should  be  told  that  every  man  is  to  be  presumed  sane, 
and  to  possess  a  sufficient  degree  of  reason  to  be  responsible 
for  his  crimes,  until  the  contrary  be  proved  to  their  satisfaction; 
and  that  to  establish  a  defence  on  the  ground  of  insanity,  it 
must  be  clearly  proved,  that  at  the  time  of  committing  the  act, 
the  party  accused  was  laboring  under  such  a  defect  of  reason 
from  disease  of  the  mind,  as  not  to  know  the  nature  and  qual- 
ity of  the  act  he  was  doing,  or  if  he  did  know  it,  that  he  did 
not  know  he  was  doing  wrong." — 2  Greenl.  Ev.  §  373 ;  State 
V.  Brinyea,  5  Ala.  Rep.  241. 

Let  the  judgment  be  reversed,  and  the  proper  order  entered 
remanding  the  cause,  and  for  the  safe  custody  of  the  prisoner 
until  discharged  or  otherwise  disposed  of  according  to  law. 


ELDRIDGE  vs.  SPENCE  et  als. 

1.  If  a  sheriff  seize  two  slaves  under  execution  and  deliver  them  to  his 
overseer,  who,  without  securing  or  confining  them,  attempts  to  carry 
them  tp  the  county  jail  for  safe  keeping,  and  in  doing  so,  one  of  them 
escape,  the  sheriff  is  liable  to  the  plaintiff  to  the  extent  of  its  value. 

2.  Where  a  sheriff,  by  suffering  a  slave  seized  under  execution  to  escape, 
has  incurred  a  liability  to  ttie  plaintiff,  a  subsequent  levy  of  the  execu- 
tion on  other  property,  which  fails  to  yield  enough  for  its  satisfaction, 
will  not  exempt  him  from  the  liability. 

Error  to  the  Circuit  Court  of  Talladega.  Tried  before  the 
Hon.  Thos.  A.  Walker. 

This  was  a  rule  against  the  sheriff,  Solomon  Spence,  for 
failing  to  make  the  money  on  an  execution  placed  in  his  hands 
in  favor  of  the  plaintiff  in  error  against  one  Wm.  H.  Moore. 
By  the  bill  of  exceptions  the  following  facts  are  made  to  ap- 
pear: Spence  on  the  2d  day  of  August  1842,  by  direction  of 
the  plaintiff,  levied  on  and  took  into  his  possession,  three 
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slaves,  as  the  property  of  said  Moore,  and  delivered  two  of 
them  to  Wilson,  the  overseer  on  his  plantation,  to  be  carried 
to  and  lodged  in  the  jail  of  Talladega  county.  The  overseer 
was  not  accompanied  by  the  sheriff,  nor  were  the  slaves  in 
any  manner  confined,  they  being  on  foot,  and  the  overseer  on 
horseback.  When  they  reached  the  jail,  and  whilst  the  over- 
seer was  dismounting,  one  of  the  slaves  ran  off.  The  over- 
seer pursued  him  on  foot  until  he  was  out  of  breath,  but  did 
not  succeed  in  retaking  him.  After  the  escape  of  this  slave 
the  sheriff  afterwards  levied  the  execution  on  two  other  slaves 
that  he  had  previously  seized  under  an  execution  in  favor  of  the 
Br.  Bank  at  Montgomery  and  sold  them,  but  they  did  not  bring 
an  amount  sufficient  to  satisfy  the  plaintiff's  execution,  and  the 
other  executions  in  the  sheriff^'s  hands.  The  court  gave  four 
charges  to  the  jury,  the  third  and  fourth  of  which  are  all  that 
are  necessary  to  be  noticed.  3d.  That  if  they  believed  from 
the  evidence  that  the  overseer  was  a  trusty  man  and  had  used 
due  diligence  to  prevent  the  escape,  then  the  sheriff  was  not  lia- 
ble: 4th,  that  if  after  the  first  levy  and  escape  of  one  of  the  slaves, 
the  sheriff  levied  on  other  property  which  was  sufficient  under 
all  the  circumstances  to  satisfy  the  plaintiff's  demand,  and  in 
consequence  of  the  sale  being  forbidden,  when  the  property 
was  offered,  without  the  fault  of  the  sheriff,  it  sold  for  less 
than  its  value,  the  sheriff  was  not  liable. 

To  the  charges  of  the  court  the  plaintiff  excepted  and  now 
assigns  them  as  error. 

White  &  Parsons,  for  the  plaintiff: 

1.  When  property  is  once  seized  by  the  sheriff  he  has  a  special 
property  in  it,  and  he  had  a  right  to  sue  for  it  or  retake  it  under 
the  execution,  and  is  answerable  to  the  plaintiff  for  the  value. 
Watson's  Sheriff,  191 ;  Easley  v.  Walker,  10  Ala.  Rep.  671. 
Having  levied  upon  property  sufficient  to  satisfy  the  execu- 
tion, the  sheriff  is  bound  to  keep  it  safely,  and  if  rescued  he 
is  liable  to  the  plaintiff  for  its  value. — Sly  v.  Finch,  Cro.  Jac. 
514 ;  Webb  v.  Bumpass,  9  Porter,  201;  Sewall  v.  Mattoon,  9 
Mass.  Rep.. 535;  Leavitt  v.  Smith,  7  Ala.  Rep.  183.  Sheriff 
levying  upon  goods  is  bound  for  their  value,  and  it  is  no  ex- 
cuse that  they  are  rescued  out  of  his  hands — Clerk  v.  Withers, 
2  Raymond's  Rep.  1072;  Mildraay  v.  Smith,  Saund.  Rep.  voL 
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3,  684,  case  57 ;  Wadsworth  v.  Parsons,  6  Ohio,  449  ;  Com. 
Digest,  lit.  Res.  d.  7,  mar.  278,  vol.  7;  Bacon's  Ab.  Rescue,  E. 
vol.  8,  589. 

2.  What  was  due  diligence,  the  facts  being  found,  wras  a 
question  of  law  and  should  not  have  been  left  to  the  jury. 

3.  The  second  levy  was  illegal,  and  of  course  could  bind 
no  one  not  participating  in  it. — Cutter  v.  Calver,  3  Cow.  30 ; 
Arnold  v.  Fuller,  1  Ham.  458 ;  Mickles  v.  Haskin,  11  Wend. 
125;  Campbell  v.  Spence  and  others,  4  Ala.  Rep.  543. 

Rice  &  Morgan,  for  defendants : 

1.  If  "  diie  diligence^'  was  used,  to  collect  the  plaintiff's  mo- 
ney, and  the  sheriff  acted  without  fault  in  the  matter,  he  could 
not  be  lawfully  or  justly  required  to  do  more. 

2.  If  '^due  dilig-enc^'  was  used  it  makes  no  difference  in 
law  whether  due  diligence  was  used  by  the  sheriff  in  person 
or  by  a  person  selected  by  him  to  act  in  the  premises. 
Walker  v.  Easley,  10  Ala.  Rep.  671;  Governor  v.  Gibson, 
14  Ala.  Rep. 

3.  The  first  three  charges  refer  the  question  of  due  dili- 
gence to  the  jury  distinctly,  and  the  fourth  charge  refers  to  the 
jury  to  determine  the  sufficiency  of  the  last  levy,  and  whether  the 
omission  to  make  the  money  was  without  fault  on  the  part  of 
the  sheriff — it  is  in  strict  conformity  to  the  decisions  of  ♦his 
court. — Governor  v.  Powell,  9  Ala,  36  and  83. 

4.  There  were  two  levies ;  the  one  made  after  the  escape 
was  ofi  property  sufficient  to  satisfy  the  debt,  which  was  sold, 
but  in  consequeuce  of  objections  made  at  the  time  of  the  sale, 
it  failed  to  bring  enough,  although  it  was  worth  enough. 

DARGAN,  C.  J. — The  defendant,  Spence,  as  sheriff,  levied 
on  three  slaves,  the  property  of  the  defendant  in  execution, 
and  delivered  two  of  them  to  his  overseer  to  be  carried  to  the 
county  jail  for  safe  keeping.  The  slaves  were  not  in  any 
manner  confined,  and  one  of  them  escaped  and  has  never 
been  retaken.  The  overseer  endeavored  to  prevent  his  escape 
and  ran  after  him  until  overcome  with  fatigue.  Upon  this 
evidence  the  court  instructed  the  jury,  that  if  they  believed 
from  the  evidence,  that  the  overseer  was  a  trusty  man,  and 
had  used  due  diligence  to  prevent  the  escape,  then  the  sheriff 
was  not  liable. 
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A  sheriff  is  certainly  not  an  insurer  of  the  goods  seized  by 
him  on  legal  process,  whether  final  or  mesne,  and  if  they  are 
lost  or  destroyed  without  neglect  on  his  part,  he  cannot  be 
held  responsible  for  their  value;  as  if  a  chattel  die,  or  goods 
be  burnt  without  his  neglect  or  fault,  he  cannot  be  held  liable 
for  them. — Jenner  v.  Joliffe,  G  Johns.  12  ;  Brownery  v.  Han- 
ferd,  5  Hill,  588 ;  Bridges  v.  Perry,  14  Verm.  262.  But  if  the 
sheriff  does  not  use  due  diligence  to  secure  the  goods  and  pre- 
serve them  from  waste  or  destruction,  he  must  be  held  liable 
for  their  value.  If  he  levy  on  slaves  or  cattle  and  suffer  them 
to  remain  in  such  a  condition  that  they  may  escape  from  him, 
if  they  will,  when  he  had  the  power  so  to  secure  or  confine 
them  that  they  could  not  make  their  escape,  he  must  be  held 
liable,  for  the  escape  was  owing  to  his  neglect.  He  had  the 
power  to  secure  them  so  that  they  could  not  escape,  but  he 
omitted  to  do  so;  this  omission  is  neglect,  for  which  he  is  re- 
sponsible. Guided  by  these  rules,  we  are  clearly  of  the  opin- 
ion that  the  sheriff  is  liable  for  the  escape  of  the  slave.  He 
places  two  under  the  charge  of  the  overseer,  to  be  conveyed 
to  the  county  jail — they  were  not  confined  in  any  manner,  but 
could  escape  if  they  thought  proper,  and  one  did  escape.  The 
sheriff  must  therefore  be  held  liable  for  his  value,  for  he  could 
have  so  secured  him  as  to  prevent  his  escape.  If  the  sheriff 
thought  it  necessary  to  confine  two  of  the  slaves  in  jail  for 
safe  keeping,  we  think  he  was  guilty  of  neglect  in  sending 
them  under  the  control  of  one  man,  they  not  being  in  any 
manner  confined  or  restrained  of  their  liberty.  But  there  is 
still  another  reason  why  he  should  be  held  liable.  The  levy 
gave  him  a  special  property  in  the  slaves,  and  vested  title  in 
him,  subject,  however,  to  be  defeated  upon  the  payment  of 
the  money  due  on  the  execution.  He  may  yet  reclaim  the 
slave,  if  he  can  be  found,  but  there  is  no  evidence  whatever 
that  any  effort  has  ever  been  made  to  regain  the  possession  of 
him.  lathe  absencp  of  all  proof  that  the  sheriff  has  used  any 
effort  to  recover  possession  of  the  slave  since  his  escape,  we 
are  forced  to  the  conclusion,  that  he  has  been  guilty  of  neglect. 
Ordinary  diligence  required  him  soon  after  the  slave  had  es- 
caped, to  use  all  reasonable  efforts  to  retake  him,  and  certain- 
ly he  must  be  held  liable  for  the  want  of  ordinary  care.  As 
the  evidence  cannot  excuse  the  sheriff,  the  court  should  have 


686  ALABAMA. 


Warren,  ex'r,  v.  Rist,  adm'r. 


instructed  the  jury,  that  he  was  liable  for  the  value  of  the  slave, 
for  taking  every  fact  to  be  true  that  the  testimony  tends  to 
prove,  and  still  they  aftbrd  the  sheriff  no  protection  against 
the  demand  of  the  plaintiff.  Nor  can  he  claim  to  be  exemp- 
ted from  liability  because  he  afterwards  made  a  further  levy 
on  two  slaves  that  he  had  previously  levied  on  by  virtue  of 
an  execution  in  favor  of  the  Branch  Bank  at  Montgomery. 
These  two  slaves  did  not  yield  more  than  enough  to  pay  the 
debt  due  the  Bank.  The  plaintift''s  debt  therefore  remains 
unsatisfied,  without  any  fault  of  his,  and  he  is  entitled  to  the 
value  of  the  slave  that  escaped  from  the  sheriff  in  satisfaction 
of  it. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 


Chilton,  J.,  not  sitting. 


WARREN,  Ex'r,  vs.  RIST,  Adm'r. 

1.  Where  a  scire  facias  to  revive  a  judgment  recites  that  B.  W.  in  his 
life  time, "under  the  style  and  description  of  B.  W.,  administrator  of 
all  and  singular  the  goods  and  chattels,  rights  and  credits  of  E.  J.  C, 
deceased,"  recoverd  a  judgment,  &c.,  it  cannot  be  intended  that  the 
judgment  was  recovered  by  him  as  administrator,  but  the  words 
"style,"  &c.  must  be  regarded  as  descriptive  merely. 

2.  Under  the  act  of  1821,  (Clay's  Dig.  227, }  30,)  the  administrator  de 
bonis  non  of  an  estate  is  the  proper  person  to  revive  and  enforce  a 
judgment  belonging  to  the  estate,  and  recovered  in  the  name  of  the 
deceased  administrator  in  cnief. 

Error  to  the  Circuit  Court  of  Barbour.  Tried  before  the 
Hon.  Geo.  Goldthwate. 

BuFORD,  for  plaintiff. 

Sayre,  for  defendant : 

1.  The  only  question  presented  on  the  record,  is  as  to  the 
right  of  the  executrix  of  an  administrator  to  revive  by  sci.fa. 
a  judgment  obtained  by  the  testator  in  his  representative  char- 
acter. 
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2.  The  executor  of  an  administrator  does  not  represent  the 
first  intestate— 2  Sand.  720,  note  ;  2  Tidds  Pr.  1118;  2Blac. 
Com.  506;  Dunham  v.  Grant,  12  Ala.  105;  7  ib.  478;  6  ib. 
579 ;  the  demurrer  was  therefore  properly  sustained. 

PARSONS,  J. — The  plaintiff  in  error,  as  executrix  of  Bur- 
ris  Warren  deceased,  brought  her  sci.fa.  in  the  Circuit  Court 
of  Barbour,  to  revive  a  judgment  which  her  testator  had  re- 
covered against  Edward  Warren,  who  died  pending 'the  suit, 
and  it  was  revived  against  his  administrator  Calvin  Rist.  The 
sci.fa.  recites  that  Burris  Warren,  in  his  life  time,  in  his  ac- 
tion of  assumpsit,  "  under  the  style  and  description  of  Burris 
Warren,  administrator  of  all  and  singular  the  goods  and  chat- 
tels, rights  and  credits  of  Edwin  J.  Cole  deceased,"  recovered 
a  judgment  against  said  Edward  Warren,  &c.  The  defen- 
dant below  demurred  to  the  sci.fa.  and  the  demurrer  Avas  sus- 
tained. It  was  sustained,  as  we  infer,  upon  the  ground  that 
the  representative  of  Burris  Warren  deceased  could  not  pro- 
ceed to  revive  a  judgment,  which  he,  Burris  Warren,  had  re- 
covered as  an  administrator.  But  we  think  it  does  not  le- 
gally appear  by  the  set.  fa.  that  the  judgment  was  recovered 
by  him  as  administrator.  The  sci.  fa.  states  that  he  brought 
the  suit  by  the  style  and  description,  &c.,  but  this,  according 
to  the  authorities,  was  merely  a  description  of  the  person. 
King  &  Clark  v.  Griffin,  6  Ala.  Rep.  387 ;  1  Chit.  PL  253.  If 
in  truth  he  recovered  the  judgment  as  administrator,  and  if  it 
continued  to  be  assets  of  the  estate  of  his  intestate,  that  fact 
should  have  been  pleaded.  In  this  mode,  the  question  could 
have  been  tried. — Dunham  v.  Grant  12  Ala.  105;  Harbin  v. 
Levi,  6  Ala.  390.  The  judgment  must  be  reversed  upon  this 
ground,  but  it  is  probable  that  the  question  will  arise  in  the 
further  progress  of  the  cause  in  the  Circuit  Court,  which  was 
doubtless  the  real  ground  of  sustaining  the  demurrer.  If  it 
should  be  pleaded  that  Burris  Warren  recovered  the  judgment 
as  administrator,  &c.,  that  will  present  the  question  whether 
the  debt  due  to  his  intestate's  estate  and  the  right  to  control  it 
belongs  to  the  personal  representative  of  the  first  administra- 
tor, or  to  the  administrator  de  bonis  non  of  his  intestate,  Mr. 
Cole,  if  either.  This  precise  question  is  now  for  the  first  time, 
so  far  as  we  are  aware,  to  be  settled  in  this  court.     It  appears 


688  ALABAMA. 


Warren,  ex'r,  v.  Rist,  adm'r. 


that  at  common  law  an  administrator  de  bonis  non  could  not 
have  a  scire  facias  upon  a  judgment  obtained  by  the  original 
executor  or  administrator,  for  he  comes  paramount  the  judg- 
ment and  is  no  party  thereto. — 1  Williams  on  Ex.  583;  Snape 
V.  Norgate,  Crown  Cases,  167.  But  this  was  altered  in  En- 
gland by  statute,  and  we  think  it  is  altered  here  by  our  statute 
of  1821,  which  says : — "  Where  any  suit  may  have  been  com- 
menced on  behalf  of,  or  against  any  personal  representative, 
or  representatives  of  any  testator  or  intestate,  the  same  may 
be  prosecuted  by  or  against  any  person  or  persons  who  may 
afterwards  succeed  to  the  administration  or  executorship ;  such 
person  or  persons  may,  at  any  time,  be  made  parties  on  mo- 
tion, and  the  same  shall  proceed  in  the  same  manner,  and 
judgment  therein  be  in  all  respects  as  effectual  as  if  the  same 
were  prosecuted  by  or  against  the  parties  originally  named. 
Wiiere  any  personal  representative  or  guardian  shall  be  dis- 
placed, all  moneys  due  to  him  or  her  in  such  right,  by  execu- 
tion or  otherwise,  shall  be  paid  to  his  or  her  successor." 
Clay's  Digest,  227,  4  30.  If  this  statute  were  taken  literally 
it  would  not  extend  to  the  case  of  a  judgment  recovered  in  the 
life  time  of  the  first  representative,  and  the  last  part  of  it  seems 
to  make  a  distinction  between  deceased  and  delinquent  re- 
presentatives. This  distinction  is  frequently  made  by  our 
statutes,  and  has  led  to  decisions  which  require  some  scrutiny 
to  be  distinguished  from  the  present,  which  is  the  case  of  a 
deceased  administrator,  who  may  have  been  in  no  fault.  But 
before  we  come  to  the  distinction  suggested  in  the  above  cited 
act,  we  find  language  so  general  as  certainly  to  include  the 
successor  of  a  deceased  administrator,  and  this  leaves  but  the 
single  question,  whether  the  act  extends  in  such  case  to  a  suit 
after  judgment  in  favor  of  the  first  administrator.  Without 
going  further,  we  can  perceive  in  the  above  recited  act  a  pur- 
pose to  pass  the  choses  in  action  of  a  representative,  as  such, 
to  his  successors,  and  this  is  so  in  all  cases.  If  we  carry  out 
this  design  of  the  Legislature,  we  must  construe  this  statute 
more  with  a  view  to  its  object  than  to  its  letter.  The  Legis- 
lature was  aware,  that  at  the  common  law,  a  judgment  re- 
covered by  an  administrator  could  not  be  enforced  by  an  ad- 
ministrator de  bonis  non  of  the  same  estate.  They  were  also 
aware  of  the  English  statute,  which  enabled  the  administra- 
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tor  de  bonis  non  to  do  this.  They  were  aware  too  of  the  loss 
and  inconvenience  which  the  English  statute  prevented ;  and 
we  think  our  Legislature  intended  to  produce  the  change 
which  was  accomplished  by  the  English  statute,  although  the 
language  adopted  is  far  less  clear.  We  conclude,  therefore, 
that  an  administrator  de  bonis  Tioti  may  become  a  party  to  the 
proceedings  in  such  cases,  as  well  after  as  before  judgment, 
in  the  manner  prescribed  by  the  act. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


EVANS  vs.   FEARNE,  CRENSHAW  &  CO. 

1.  A  simple  power  from  a  principal  to  his  attorney,  authorising  liim  to 
confess  judgment  in  favor  of  a  third  person,  which  is  unsupported  by 
a  consideration  and  is  not  given  as  a  security  for  a  iebt,  or  to  render 
a  security  effectual,  until  executed,  is  revocable  at  the  pleasure  of  the 
principal. 

Error  to  the  Circuit  Court  of  Morgan.     Tried  before  the 
Hon.  Sidney  C.  Posey. 

The  plaintiff  in  error  executed  a  power  of  attorney,  of  which 
the  following  is  a  copy :  "  Know  all  men  by  these  presents, 
that  I,  Nathaniel  Evans,  of  the  county  of  Morgan  and  State  of 
Alabama,  do  hereby  constitute  and  appoint  Benjamin  A.  Phil- 
pot  or  Thomas  Price,  they  or  either  of  them,  my  true  and  law- 
ful attorney  or  attorneys,  for  me  and  in  my  name  to  confess 
judgment,  at  the  April  term  1849  of  the  Circuit  Court  of  Mor- 
gan county,  for  the  sum  of  thirteen  hundred  and  twenty-five 
46-100  dollars  on  a  note,  dated  December  30th,  1847,  and  due 
one  day  after  date,  and  payable  to  Fearne,  Crenshaw  &  Co., 
and  credited  by  payment  oh  the  —  of  July  1848  with 
^280  18,  which  amount  appears  in  the' copy  of  said  note,  the 
orighiul  being  lost,  sworn  to  by  J.  J.  Donnegan — the  said 
judgment  to  be  confessed  in  favor  of  said  Fearne,  Crenshaw 
&  Co.  Hereby  ratifying  all  that  my  said  attorney  or  attorneys 
may  do  in  my  name  in  the  premises.     In  testimony  whereof, 
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1  have  hereunto  set  my  hand  and  seal,  this  6th  October  1848. 
— ^Nathaniel.  Evans."  The  matters  set  out  in  the  bill  of  ex- 
ceptions appear  in  the  opinion  of  the  court. 

Wm.  Cooper,  for  plaintiff  in  error. 

Edwin  R.  Wallace,  for  defendants : 

1.  A  power  of  attorney  is  not  revocable  when  it  constitutes 
part  of  a  security  for  money,  or  is  necessary  to  give  effect  to 
such  security,  or  when  it  is  given  for  a  valuable  consideration. 

2  Kent's  Com.  505-7, 1st  edit.,  and  references ;  Tidd's  Prac- 
tice, 495. 

2.  If  a  power  of  attorney  is  revocable  at  all,  for  alleged  er- 
ror, the  result  would  be,  as  in  this  case,  that  for  a  supposed  tri- 
fling error,  the  whole  debt  would  be  postponed. 

3.  If  an  error  can  be  noticed  at  all,  it  should  be  an  error 
dearly  ascertained  and  established  by  proof.  In  this  case,  the 
amount  is  vague,  and  no  proof  is  offered. 

4.  Continuances  are  in  the  discretion  of  the  court  below, 
and  will  not  be  reviewed. 

CHILTON,  J. — The  plaintiff  in  error  having  executed  to 
Philpot  and  Price  a  power  of  attorney  to  confess  judgment  at 
the  April  term  of  the  Morgan  Circuit  Court,  in  favor  of  Fearne, 
Crenshaw  &  Co.,  for  the  sum  of  ^1325  46,  on  a  note  dated 
December  30th,  1847,  appeared  in  court,  when  the  judgment 
was  about  being  confessed,  and  resisted  its  confession.  He 
also  introduced  his  written  revocation  of  the  power  under  his 
seal,  which  had  been  previously  shown  to  his  said  attornies, 
and  notice  of  which  they  had  acknowledged.  He  further 
made  an  affidavit,  the  substance  of  which  is,  that  in  making 
the  settlement  so  as  to  arrive  at  the  amount  due  Fearne,  Cren- 
shaw &  Co.,  and  for  which  he  had  given  the  note  speci- 
fied in  the  power  of  attorney,  a  mistake  had  intervened 
for  above  the  sum  of  one  hundred  dollars  to  his  prejudice,  and 
he  thereupon  prayed  a  continuance  of  the  cause.  The  court 
refused  to  continue  the  case,  or  to  consider  the  power  of  the 
said  agents  revoked,  but  permitted  the  judgment  to  be  con- 
fessed by  them  for  the  sum  of  $1089  64,  balance  due  on  said 
note  in  the  power  of  attortiey  named,  besides  the  further  sum  of 
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sixty-eight  79-100  dollars  damages  by  way  of  interest,  and  the 
costs, — which  judgment  was  rendered  in  favor  of  Thomas 
Fearne,  Ashley  Crenshaw,  James  J.  Donnegan,  and  William 
P.  Atwood,  merchants  and  partners,  trading  under  the  firm 
name  of  Fearne,  Crenshaw  &  Co. 

The  general  rule  is,  that  the  principal  may  annul  or  revoke 
the  authority  of  his  agent  at  pleasure.  This  of  course  is  not 
gainsaid,  but  it  is  insisted  that  the  power  of  attorney  under 
and  by  virtue  of  which  this  judgment  was  confessed  forms  an 
exception  to  the  rule,  and  that  it  was  given  as  a  security  for 
money,  or  rather,  is  coupled  with  an  interest,  which  renders  it 
irrevocable.  Did  the  instrument  come  within  the  category 
supposed,  then  it  is  clear  it  would  not  be  revocable,  but  we 
cannot  perceive  how  it  can,  unaided  by  extrinsic  proof,  be 
considered  as  coupled  with  an  interest,  or  as  a  security  for 
money.  The  authorities  to  which  we  are  cited  by  the  counsel 
for  the  defendants  in  error  show  that  a  warrant  of  aUorney  to 
confess  a  judgment  is  not  revocable,  and  in  such  case,  it  is 
said,  the  court  will  grant  leave  to  enter  up  the  judgment, 
though  the  party  does  revoke  it,  (Bacon's  Abr.,  Attorney,  E. ; 
Odes  V.  Woodward,  2  Lord  Raym.  849 ;  Tidd's  Pr.  495);  and 
were  the  instrument  under  which  this  judgment  Avas  confessed 
a  warrant  of  attorney,  then  we  should  hold  it  not  revocable. 
But  it  is  not,  in  the  sense  in  which  such  instruments  are  irrevo- 
cable. A  warrant  of  attorney,  strictly  so  called,  "  is  an  instru- 
ment in  writing,  addressed  to  one  or  more  attornies,  therein 
named,  authorising  them  generally  to  appear  in  any  court,  or 
in  some  particular  court,  on  behalf  of  the  person  giving  it,  and 
to  confess  judgment  in  favor  of  some  particular  person  therein 
named,  in  an  action  of  debt,  and  usually  containing  a  stipula- 
tion not  to  bring  any  writ  of  error,  or  file  any  bill  in  equity, 
so  as  to  delay  him.  This  general  authority  is  usually  qualified 
by  reciting  a  bond,  which  commonly  accompanies  it,  &c. ;  and 
such  instrument  is  given  to  the  creditor  as  a  security,  and  con- 
sequently is  not  revocable. — Bouv.  Law  Die,  War.  of  Atto. 

The  power  of  attorney  before  us  is  but  a  simple  authority 
conferred  by  the  plaintiff  in  error  upon  Philpot  and  Price  to 
confess  judgment,  and  before  they  exercised  it,  the  party  re- 
voked the  power.  It  is  not  shovvn  that  it  was  executed  upon 
any  consideration,  or  that  it  was  given  as  security  for  any  de- 
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mand,  or  to  render  a  security  effectual,  and  we  think  falls  un- 
der the  general  rule  of  revocable  powers.  Walsh  v.  Whit- 
corab,  2  Esp.  Rep.  565,  is  an  instance  of  the  execution  of  a 
power  as  part  of  a  security.  Walsh  had  assigned  all  his  ef- 
fects to  one  Barker,  to  whom  amongst  others  he  was  indebted, 
and  executed  to  him  a  power  of  attorney  to  collect  the  debts 
for  the  benefit  of  the  creditors,  with  the  power  to  appoint  a 
substitute  to  act  in  his  stead.  He  did  appoint  one,  to  whom. 
Whitcomb  paid  the  demand  which  he  owed  Walsh,  and 
which  passed  by  the  assignment.  Subsequently,  however,  to 
the  assignment,  but  before  the  payment,  Walsh  appointed  one 
Hindley  his  agent  to  collect  these  claims,  who  demanded  pay- 
ment of  Whitcomb  of  the  same  demand  he  had  paid  to  the 
substitute  of  the  agent  Barker.  Lord  Kenyon  said,  ''There  is 
a  difference  in  cases  of  powers  of  attorney.  In  general,  they 
are  revocable  from  their  nature,  but  there  are  these  exceptions : 
Where  a  power  of  attorney  is  part  of  a  security  for  money, 
there  it  is  not  revocable;  where  a  power  of  attorney  was  made 
to  levy  a  fine  as  part  of  a  security,  it  was  held  not  to  be  revo- 
cable ;  the  principle  is  applicable  to  every  case  where  a  power 
of  attorney  is  necessary  to  effctuate  any  security — such  is  not 
revocable." — 2  Kent's  Com.  643-4  (marg.  page.)  So  it  seems 
that  to  fall  within  any  exception  to  the  general  rule,  the  power 
must  constitute  part  of  a  security  for  money,  or  must  be  neces- 
sary to  give  effect  to  such  security,  or  must  have  been  given 
for  a  valuable  consideration.  The  ground  of  this  rule,  which 
governs  the  exceptions,  is,  that  a  party  ought  not  to  be  allowed 
to  violate  his  solemn  engagement,  or  to  render  ineffectual  a 
security  he  had  created,  for-  that  would  enable  him  by  his 
wrongful  act  to  perpetrate  a  fraud  on  innocent  persons,  who 
have  relied  with  implicit  confidence  upon  him,  which  would 
be  against  the  clearest  principles  of  equity  and  justice. — Story 
on  Agency,  §  477. 

In  this  case,  however,  as  we  before  remarked,  there  is  no 
consideration — no  delay  of  suit  contracted  for  upon  the  origi- 
nal demand.  It  is  not  even  shown  that  the  creditor  is  placed 
in  any  worse  condition  in  consequence  of  relying  upon  the 
authority  thus  confered.  It  is  but  a  simple  power  to  two  per- 
sons to  confess  judgment  in  favor  of  a  third,  disconnected  from 
all  negotiation  between  the  debtor  and  creditor,  and  not  shown 
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to  have  been  supported  by  any  consideration.  Our  conclu- 
sion is,  that  it  famished  no  warrant  for  the  judgment  ren- 
dered by  the  court  below,  and  it  must  therefore  be  reversed. 

Parsons,  J.,  not  sitting. 


JENKINS'  DISTRIBUTEES  vs.  JENKINS'  ADM'RS. 

1.  Where,  on  the  application  of  an  administrator  for  final  settlement,  the 
court  orders  publication  "  for  three  consecutive  times,"  &c.,  and  the 
decree  recites  that  it  was  so  made,  it  cannot  be  intended  that  publica- 
tion was  made  for  three  consecutive  weeks,  as  required  by  the  statute, 
and  the  decree  is  consequently  erroneous. 

2.  A  guardian  ad  litem  for  infant  distributees  should  be  appointed  a  suf- 
ficient length  of  time  before  the  day  of  final  settlement  to  enable  him 
to  examine  the  accounts  filed  by  the  administrator;  and  the  record 
.should  not  only  show  the  appointment,  bui  his  acceptance  of  the  trust, 
— otherwise  the  decree  will  be  reversed. 

Error  to  the  Orphans'  Court  of  Benton.  Tried  before  the 
Hon.  Jas.  L.  Lewis,  Judge. 

This  was  a  proceeding  for  the  final  settlement  by  the  de- 
fendants in  error  of  their  administration  of  the  estate  of  Owen 
Jenkins,  deceased.  At  the  time  the  order  of  publication  was 
passed,  James  Crow  was  appointed.guardian  ad  lUem  for  the 
infant  distributees,  but  it  does  not  appear  that  he  was  notified 
of  the  appointment  or  ever  accepted  it,  and  on  the  day  of  the 
final  settlement  another  appears  to  have  been  appointed  in  his 
stead.  The  remaining  facts  necessary  to  a  full  understanding 
of  the  case  will  be  found  incorporated  in  the  opinion  of  the 
Court. 

Rice,  for  plaintiffs  in  error,  cited  The  Legatees  of  Horn  v. 
Grayson,  7  Port.  270 ;  Douthitt  v.  Douthitt,  1  Ala.  Rep.  594 ; 
Taylor  &  Wife  v.  Reese,  4  ib.  121. 

J.  B.  Martin,  for  the  defendants. 
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D  ARGAN,  C.  J. — There  are  many  objections  made  to  the 
regularity  of  this  decree,  but  we  shall  examine  only  two. — 
The  first  is,  whether  the  publication  that  was  ordered  and 
shown  to  have  been  made  was  sufficient.  The  act  of  1843, 
under  which  the  proceedings  were  had,  makes  it  the  duty  of 
the  Orphans'  Court,  when  an  executor,  administrator  or  guar- 
dian files  his  accounts  for  settlement,  to  order  publication  to  be 
made  for  at  least  forty  days,  either  by  posting  up  written  no- 
tices at  the  door  of  the  court-house  and  at  three  or  more  other 
public  places  in  the  county,  or  by  advertisement  for  three  con- 
secutive weeks  in  some  newspaper,  as  the  judge  shall  direct. 
— Clay's  Dig.  229.  On  the  day  the  accounts  were  filed  in 
this  case  and  application  for  a  final  settlement  was  made,  the 
judge  made  an  order,  "that  the  first  Friday  in  July  then  next 
be  set  for  hearing  the  application,  examining  the  accounts, 
and  making  the  final  settlement,  and  that  publication  be  made 
in  the  Jacksonville  Republican  for  three  consecutive  times,  and 
at  least  forty  days  previous  to  the  day  appointed  for  the  j&nal 
settlement."  The  recitals  in  the  final  decree  show  that  notice 
had  been  given  in  the  Jacksonville  Republican  for  three  conse- 
ciUive  times,  at  least  forty  days  previous  to  the  day  of  settle- 
ment. The  notice  required  by  the  order  and  the  notice  given 
was  publication  in  the  Jacksonville  Republican  for  three  con- 
secutive times;  but  the  notice  required  by  the  statute  to  be 
given,  when  it  is  published  in  a  newspaper,  is  publication  far 
three  consecutive  weeks.  We  cannot  hold  this  to  be  a  legal  no- 
tice. We  cannot  say  that  publication  for  three  consecutive  times 
means  publication  for  three  consecutive  weeks.  If  we  could 
presume  that  the  Jacksonville  Republican  means  a  newspaper 
by  that  name,  we  know  not  how  often  it  is  published,  nor  do 
we  know  whether  publication  was  made  for  three  consecutive 
weeks  from  the  language  employed  to  describe  the  publication 
that  was  given.  As  the  record  does  not  inform  us  whether 
the  notice  to  the  parties  in  interest  was  given  in  the  manner 
directed  by  the  act,  we  are  compelled  to  hold  the  decree  erro- 
neous.— Willis,  adm'r,  v.  Willis'  Distributees,  decided  at  the 
present  term. 

By  the  act  before  referred  to,  it  is  made  the  duty  of  the  Or- 
phans' Court  to  appoint  guardians  ad  litem,  if  there  be  minor 
distributees,  in  order  to  protect  their  rights.     Wlien  the  guar- 
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dians  shall  be  appointed,  however,  is  not  prescribed  by  the 
statute.  We  think  the  correct  practice  would  be  to  appoint 
the  guardian  ad  litem  a  sufficient  time  before  the  day  of  final 
settlement  to  enable  him  to  examine  into  the  accounts  filed  by 
the  administrator.  As  the  act  was  passed  by  the  Legislature, 
no  doubt,  under  the  impression  that  the  interests  of  the  minors 
required  that  some  one  should  be  appointed  to  supervise  on 
their  part  the  accounts  of  the  administrator,  the  courts  should 
not  adopt  a  practice  that  would  render  the  act  nugatory.  To 
appoint  a  guardian  ad  litem,  therefore,  on  the  day  of  the  final 
settlement,  and  then  require  him  to  proceed  immediately  with 
it,  would  be  improper.  Perhaps  it  would  be  the  better  prac- 
tice to  appoint  the  guardian  ad  litem  at  the  time  of  ordering 
publication  to  be  made.  It  must,  however,  be  left  to  the  dis- 
cretion and  judgment  of  the  Orphans'  Court,  when  the  ap- 
pointment shall  be  made  and  who  shall  be  appointed  guardian 
ad  litem,  but  that  discretion  should  be  so  exercised  as  to  afford 
all  the  protection  to  the  interest  of  the  minors  designed  to  be 
given  by  the  act.  The  appointment  of  Crow  as  guardian  in 
this  case  was  certainly  made  in  due  time,  but  whether  he  ever 
accepted  the  trust,  assented  to  the  appointment,  or  was  even 
notified  of  it,  is  not  shown  by  the  record.  The  record  should 
not  only  show  the  appointment  of  a  guardian  ad  litem,  but  also 
that  he  accepted  the  office.  If  we  could  not  gather  from  the 
record  that  the  guardian  accepted  the  office,  or  undertook  to 
perform  the  duties  incident  to  the  appointment,  we  should  feel 
it  our  duty  to  reverse  the  decree. — Daniel  v.  Hannagan,  5  J. 
J.  Marshall,  49. 
The  decree  must  be  reversed,  and  the  cause  remanded. 


JONES,  Garnishee,  vs.  HOWELL. 

The  answer  of  a  garnishee,  found  in  the  transcript  and  identified  by 
the  minute  entry,  naust  be  regarded  as  a  part  of  the  record. 
Where  a  garnishee  denies  that  he  is  indebted  to  or  has  in  his  hands 
any  effects  of  the  debtor,  and  his  answer  is  not  controverted,  he  is  enti- 
tled to  a  discharge,  and  cannot  be  held  to  answer  further  for  a  proba- 
ble future  indebtedness. 
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Error  to  the  Circuit  Court  of  Butler, 

The  defendant  in  error,  Samuel  A.  Howell,  having  a  judg- 
ment against  one  Cunningham,  sued  out  a  summons  of  gar- 
nishment against  the  plaintiff  in  error,  as  administrator  of 
Samuel  Howell,  deceased.  The  facts  will  be  found  suffi- 
ciently set  out  in  the  opinion  of  the  court, 

'  J.  D.  F.  Williams,  for  plaintiff  in  error: 

1.  The  judgment  nisi  in  this  case  was  improperly  rendered 
by  the  court  below,  as  appears  by  the  record,  because  the  gar- 
nishee had  answered  in  writing,  and  as  no  objection  had  been 
made,  the  presumption  was  that  all  objection  to  it  was  waived* 
If  the  objection  was  not  waived,  the  answer  would  not  have 
been  filed  under  the  order  of  the  court. 

2.  The  case  as  presented  by  the  answer  (which  not  being 
contested  must  be  taken  as  true,)  is  one  over  Avhich  a  court 
of  law  has  no  jurisdiction. — ]Mock  v.  King,  15  Ala.  Rep. 

Judge  &  Stone,  for  defendant  in  error  : 

1.  On  the  coming  in  of  the  answer  of  the  garnishee,  the 
cause  was  continued  for  "fmiher  answer. ^^  Subsequently,  a 
judgment  nisi  was  rendered,  garnishee  being  in  default — a 
scire  facias  was  issued  and  executed,  and  the  judgment  nisi 
made  final.  The  cause  then  stands  in  a  legal  aspect,  as  though 
no  answer  was  ever  made  or  filed,  and  the  judgment  final  was 
rendered  not  on  the  ansiuer,  but  for  tJie  ivant  of  an  ansioer 
The  answer  then  cannot  be  looked  to  in  this  court,  and  the 
judgment  below  must  be  affirmed.  The  further  answer,  had 
it  been  made,  might  have  shewn  a  state  of  facts  which  would 
have  authorized  the  judgment  rendered. 

PARSONS,  J. — The  garnishee  answered  in  writing,  and 
it  is  clear  from  the  minute  entry,  that  the  answer  at  length 
was  made  part  of  the  record.  It  can,  therefore,  be  regarded 
as  such. — Gaines  v.  Bierne,  3  Ala.  Rep.  114;  Fortune  v.  The 
State  Bank,  4  Ala.  Rep.  385.  The  truth  of  the  answer  was 
not  denied,  but  it  was  treated  by  the  plaintiff  in  the  garnish- 
ment as  a  true  answer.  The  garnishment  is  sued  out  against 
Jones,  the  plaintiff  in  error,  as  the  administrator  of  Samuel 
Howell,  deceased,  suggesting  that  the  plaintiff  in  error,  as  such 
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administrator,  was  indebted  to  Cunningham,  the  defendant  in 
a  judgment,  or  had  effects  of  his  in  his  hands.  The  allegation 
is  denied  by  the  answer,  but  it  admits  that  Cunningham's  wife 
is  one  of  several  distributees  of  the  estate  of  said  Howell,  and 
admits  that  there  were  lands  belonging  to  the  estate,  and  that 
it  had  about  five  thousand  dollars  in  notes  given  for  the  sale 
of  property,  in  the  hands  of  the  plaintiff  in  error,  as  adminis- 
trator, but  that  this  was  the  whole  of  the  estate.  The 
answer  further  states  that  the  time  allowed  for  the  presenta- 
tion of  claims  against  the  estate  had  not  elapsed,  and  that  there 
had  been  no  settlement  of  the  estate  by  the  Orphans'  Court, 
and  of  course  no  decree  ascertaining  the  distributive  share  of 
Cunningham's  wife. 

The  court  below  refused  to  discharge  the  garnishee  upon 
this  answer,  but  continued  the  cause  for  further  answer,  be- 
cause the  answer  showed  "probable  future  indebtedness." 
And  the  court  finally,  on  sci.  fa.,  rendered  judgment  against 
the  garnishee  for  failing  to  answer  concerning  the  probable 
future  indebtedness. 

In  Mock  V.  King,  15  Ala.  Rep.  66,  it  was  held,  that  the  un- 
divided interest  of  a  distributee  of  an  estate,  in  the  hands  of 
an  administrator,  is  not  subject  to  the  process  of  garnishment. 
Hence,  according  to  the  state  of  facts  as  shown  by  the  answer, 
and  which  was  not  controverted  by  the  plaintiff  in  the  gar- 
nishment, the  garnishee  ought  to  have  been  discharged.  But 
he  was  required  to  answer  further  as  to  probable  future  indebt- 
edness. This  clearly  related  to  the  matters  stated  in  the  an- 
swer, and  the  order  was  made,  probably,  under  an  impres- 
sion that  the  money  owing  by  the  notes  would  be  coUe'Cted, 
and  that  there  would  be  a  final  settlement  and  decree  of  dis- 
tribution, whereby  the  wife  of  the  defendant  in  the  judgment 
might  become  entitled  to  a  distributive  share  of  the  es- 
tate. As  the  answer  was  taken  as  true,  according  to 
the  existing  condition  of  the  estate,  no  better  result  could 
have  come  from  a  further  answer  as  to  probable  future 
indebtedness  to  arise  out  of  the  existing  state  of  things. 
Now,  if  the  further  answer  had  been  made  and  had  ad- 
mitted future  indebtedness  in  this  way,  that  could  not  have 
been  subjected  under  the  present  garnishment.  The  Branch 
Bank  at  Mobile  v.  Poe,l  Ala.  Rep.  (N.  S.)  396;  Hazard  v. 
49 
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Franklin,  2  ib.  349.  A  garnishment  is  in  the  nature  of  a  suit 
and  the  statute  prescribes  a  time  for  the  garnishee  to  answer, 
with  which  the  plaintiff  in  error  complied.  If  it  were  conced- 
ed (rather  contrary  to  the  last  rnentioned  cases)  that  the  gar- 
nishee must  discover  his  indebtedness  to  the  time  of  his  an- 
swer, it  does  not  follow,  that  having  duly  and  fully  answered,  he 
can  be  held  to  answer  further  for  a  probable  future  indebtedness. 
That  is  certainly  beyond  the  letter  and  spirit  of  the  statute, 
and  for  this  error  the  judgment  must  be  reversed,  and  the  gar- 
nishee discharged.  It  is  not  necessary  to  enquire  whether  or 
not  the  distributive  share  of  the  wife  of  the  defendant  in  the 
judgment  could  be  taken  from  her  for  his  debts  in  such  a  case. 
Let  the  plaintiff  in  error  recover  of  the  defendant  the  costs  of 
this  court  and  of  the  court  below. 


LOCKE  vs.   GARRETT. 

1.  Trover  lies  against  an  executor  for  a  conversion  by  the  testator  in  his 
life-time. 

2.  L.,  as  sheriff,  seized  the  property  of  G.,  and,  refusing  to  surrender  it 
on  demand,  sold  it  under  executions  against  H.,  and,  by  direction  of 
H.,  paid  over  the  surplus,  left  from  the  sale  after  satisfying  the  execu- 
tions, to  G.  as  his  agent:  Held — That  in  an  actiou  of  trover  by  G. 
against  the  executor  of  L.,  the  surplus,  thus  paid  over,  cannot  be  al- 
lowed to  go  in  reduction  of  damages. 

Error  to  the  Circuit  Court  of  Greene.  Tried  before  the 
Hon.  Geo.  D.  Shortridge. 

Tms  was  an  action  of  trover  by  the  defendant  against  the 
plaintiff  in  error,  as  executor  of  James  C.  Locke  deceased,  for 
the  conversion  by  the  latter  in  his  life  time,  he  being  the  she- 
riff of  Greene  county,  of  certain  slaves,  the  property  of  the 
said  defendant  in  error.  The  faet§  are  suilicjeutly  detailed  in 
the  opinion  of  the  court. 

J.  B.  Clarke,  for  plaintiff  in  error : 

1.  That  the  action  of  trover  is  an  equitable  action,  in  which 
justice  can  be  administered  according  to  the  principles  of 
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equity. — McGowan  v.  Young,  2  Stew.  &  Por.  171 ;  Baldwin 
V.  Porter,  12  Conn.  Rep.  473 ;  same  case,  Sedgwick  on  Dam. 
519,  and  2  U.  S.  D.  10,  §  211. 

2.  A  sale  by  a  sheriff  confers  no  title  to  the  property  sold 
where  the  defendant  in  execution  had  no  title. — 8  Ohio  Rep. 
369 ;  7  Eng.  Com.  L.  Rep.  272. 

3.  "Where  there  is  a  sale  by  the  sheriff  of  the  property  of 
one,  under  an  execution  against  another  fpr  the  debt  of  the 
latter,  and  a  surplus  left  in  the  hands  of  the  sheriff,  such  sur- 
plus does  not  belong  to  the  defendant  in  execution,  but  to  the 
owner  of  the  property. — Taylor  v.  Williams,  1  Ired.  L.  Rep. 
249;  Wheeler  &  McCurdy  v.  Kennedy,  1  Ala.  Rep.N.S.292; 
Douglass  V.  Wallace,  11  Ohio  Rep.  42;  Watson  on  Sheriffs, 
83 ;  7  vol.  Law  Lib. 

4.  And  should  such  owner  voluntarily  surrender  such  sur- 
plus money  to  the  defendant  in  execution,  he  the  defendant 
disclaiming  all  title  to  the  property  from  the  sale  of  which 
such  surplus  accrued,  the  owner  cannot  be  permitted  to 
recover  for  such  surplus  in  action  against  the  sheriff. 

5.  A  man  cannot  be  principal  and  agent  at  the  same  time, 
nor,  as  agent  for  another,  become  the  purchaser  of  his  own 
goods  for  such  other;  consequently  when  as  agent  of  a  de- 
fendant in  execution,  he  receives  a  surplus  of  the  sheriff  over 
satisfying  an  execution  produced  by  the  sale  of  his  own  pro- 
perty by  such  sheriff,  he  holds  such  surplus  not  as  agent  for 
the  defendant  in  execution,  but  as  his  own  money. 

6.  And  should  he  place  himself  in  the  relation  of  agent  to 
the  defendant  in  execution  in  regard  to  such  surplus,  and  it 
be  decided  that  by  such  act  he  could  not  question  the  right  of 
his  principal,  it  would  be  his  own  folly,  and  a  waiver  of  all 
right  to  recover  therefor  of  the  sheriff. 

Erwin,  contra. 

CHILTON,  J. — 1.  The  statme  declares  that  the  action  of 
trover  shall  survive  for  and  against  executors  and  administra- 
tors.— Clay's  Dig.  313 ;  Nettles,  adra'r  v.  Bamett,  8  Porter's 
Rep.  181 ;  1  U.  S.  Dig.  63.  We  think  the  action  maintaina- 
ble against  the  executor.  But  this  point  is  not  urged  by  the 
counsel  for  the  plaintiff  in  error.    At  the  common  law  we 
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concede  the  action  would  not  lie  against  an  executor  for  a 
conversion  by  his  testator. — 2  Saund.  PI.  886. 

2.  It  appears  that  the  sheriff  seized  and  sold  the  property  of 
the  defendant  in  error,  who  was  the  plaintiff  below,  upon  an 
execution  against  one  James  S.  Hemphill;  that  he  was  in- 
formed in  writing  by  Hemphill,  that  the  slaves  did  not  belo  ng 
to  him,  but  was  requested  to  sell  them,  and  to  pay  the  over- 
plus, after  satisfying  the  executions  in  his  hands  against  Hemp- 
hill, to  the  plaintiff,  Garrett,  whom  he  authorised  to  receive 
and  receipt  for  the  same  as  his  agent.  There  remained  after 
satisfying  the  executions  against  Hemphill,  the  sum  of  $440  67. 
For  this  sum  the  defendant  below,  who  was  the  executor  of 
the  sheriff,  produced  and  read  the  receipt  of  said  Hemphill, 
signed  by  William  Garrett,  the  plaintiff,  said  receipt  reciting 
that  it  was  the  balance  of  the  money  upon  the  sale  of  the 
slaves  now  sued  for,  which  were  sold  as  the  property  of  said 
Hemphill. 

The  court  was  asked  by  the  counsel  for  the  defendant  to 
charge  the  jury,  that  the  measure  of  damages  was  not  the  val- 
ue of  the  slaves,  but  the  price  for  which  they  were  sold  at  the 
sheriff's  sale,  and  compensation  for  their  use  while  in  the  pos- 
session of  the  sheriff,  deducting  the  surplus  paid  over  to  the 
plaintiff  under  the  foregoing  receipt,  which  charge  the  court 
refused  to  give  so  far  as  the  surplus  was  concerned,  but  ruled 
that  the  defendant,  in  the  estimating  of  the  damages,  had  no 
right  to  have  the  surplus  deducted,  provided  the  jury  should 
believe  that  he  received  the  same  merely  in  the  capacity  of 
agent  for  Hemphill.  The  defendant  then  asked  the  court  to 
charge,  that  the  plaintiff  could  not  have  been  the  agent  of  the 
defendant  in  execution  to  receive  the  surplus  of  the  proceeds 
of  the  sale  of  his,  the  plaintiff's  own  property.  This  charge 
being  refused,  the  plaintiff  in  error  presents  them  now  for  our 
consideration. 

It  appears  that  Garrett  demanded  the  property  of  the  sheriff 
before  he  made  the  sale,  and  at  the  time  of  sale,  forbid  his  sel- 
ling, claiming  it  as  his  own.  The  bill  of  exceptions  does  not 
inform  us  whether  Garrett,  the  plaintiff,  ever  paid  over  to 
Hemphill  the  money  so  paid  him,  as  the  surplus  arising  upon 
the  sale,  but  the  jury  have  affirmed  by  their  verdict,  that  the 
agency  did  in  fact  exist,  and  that  he  received  it  in  that  capa- 
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city.    We  would  then  intend,  if  necessary  to  support  the  judg- 
ment, that  it  was  paid  over. 

Conceding  that  the  action  of  trover  is  an  equitable  action, 
and  that  the  equities  of  the  parties  may  be  investigated  and 
determined  in  it,  we. do  not  think  that  the  plaintiff  in  error  has 
shown  any  equitable  right  to  lessen  the  recovery  of  the  plain- 
tiff by  the  amount  of  the  surplus  which  was  paid  him  as  agent 
of  Hemphill.  In  what  does  this  equity  consist?  He  seized 
upon  the  property,  being  advised  in  writing  by  the  defendant 
in  the  execution,  that  it  was  not  his :  It  is  demanded  of  him 
by  the  true  owner,  but  he  refuses  to  surrender  it,  and  then 
with  a  full  knowledge  of  its  situation  proceeds,  in  defiance  of 
the  rights  of  the  plaintiff,  to  niake  a  sale.  The  surplus  was 
not  paid  to  the  plaintiff  by  the  sheriff  at  the  plaintiff's  solicita- 
tion, but  by  virtue  of  instructions  from  the  defendant  in  exe- 
cution to  pay  the  same  to  him,  as  agent  of  said  defendant. 
This  operated  then  a  payment  to  the  defendant,  Hemphill, 
whose  receipt  by  his  authorised  agent  the  sheriff  held.  How 
then  can  he,  or  his  executor,  be  heard  1o  say  that  the  plaintiff 
could  not  become  an  agent,  since  he  fully  recognised  his 
agency,  and  made  the  payment  to  him  as  such,  according  to 
the  written  order  of  Hemphill?  Bat  we  think  it  very  clear 
after  the  plaintiff  had  demanded  his  property,  and  the  sheriff 
refused  to  give  it  up,  his  right  of  action  immediately  accrued 
for  the  conversion.  He  was  not  bound  to  protect  the  sheriff 
in  retaining  money,  which  the  sheriff  paid  him  for  another, 
with  a  full  knowledge  of  the  facts  under  which  such  payment 
was  made,  nor  can  the  sheriff,  upon  any  recognized  principle 
of  equity,  cast  upon  the  plaintiff,  to  whom  he  paid  as  agent, 
the  burden  of  litigating  with  his  principal  the  right  to  the 
money,  merely  for  his  (the  sherifTs)  indemnity. 

In  this  case,  the  plaintiff  chose  to  rely  upon  the  sheriff's  lia- 
bility to  him  for  the  conversion  of  the  slaves  sued  for,  which 
conversion  was  complete  upon  the  refusal  of  the  sheriff  to 
give  them  up  to  him  on  his  demand.  He  might  well  then 
have  done  as  he  did,  rely  upon  this  right  of  action  for  his  indem- 
nity, and  treat  the  property  as  the  sheriff's.  On  the  other 
hand,  he  could  have  elected  to  pursue  the  property  and  sue 
the  purchaser,  had  a  third  person  purchased,  in  detinue  or 
trover,  or  after  the  sale  and  receipt  of  the  money  by  the  sherifl. 
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have  brought  his  action  of  assumpsit,  for  money  had  and  re- 
ceived, and  have  recovered  the  price — ahhough  he  might  have 
recovered  the  surplus,  he  w^as  not  bound  to  do  so,  neither  was 
he  bound  to  hold  on  to  it  and  thus  violate  the  trust  in  virtue 
of  which  he  received  it  by  a  refusal  to  pay  it  over.  We  think 
his  original  right  of  action  remained  wholly  unimpaired  by 
his  subsequent  conduct,  and  that  the  ruling  of  the  Circuit 
Court  was  strictly  correct. 

Let  the  judgment  i^e  affirmed. 


CRUTCHFIELD  vs.  WOOD. 

1.  If  a  collector,  before  demand  or  notice,  pays  over  to  ths  treasurer 
taxes,  received  bj  him  under  color,  but  without  authority  of  law,  such 
payment  will  discbarge  him  from  all  liability  to  the  party  by  whom  they 
were  paid. 

Error  to  the  Circuit  Court  of  Benton.  Tried  before  the 
Hon.  J.  J.  Woodward. 

Tms  was  an  action  of  assumpsit  by  the  plaintiff  against  the 
defendant  in  €rror  to  recover  from  him  a  sura  of  money,  which 
the  defendant,  as  tax  collector  of  Benton  county,  had  in  the 
years  1846  and  1847,  collected  from  him,  without  authority 
of  law.  By  the  bill  of  exceptions  it  appears,  that  the  plaintitf 
was  a  non-resident,  owning  slaves  in  this  Stale,  and  that  the 
defendant  collected  as  a  tax  upon  these  slaves  an  excess  of 
$43  25  in  1846,  and  of  ^42  45  in  1847,  over  and  above  the 
legal  assessment.  It  appears  further  that  the  defendant  paid 
over  the  entire  tax  collected  in  1846,  including  the  excess,  to 
the  treasurer  of  the  State,  without  demand,  or  notice  from  the 
plaintiff  not  to  do  so,  but  that  he  received  notice  before  he 
paid  over  that  of  1847.  The  court  charged  the  jury  that  un- 
der the  proof,  they  could  only  find  for  the  plaintiff  the  amount 
of  the  excessive  tax  collected  by  the  defendant  in  1847,  with 
interest,  and  that  they  must  find  for  the  defendant  as  to  the 
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excessive  tax  collected  in  1846.     To  this  charge  the  plaintiff 
excepted  and  now  assigns  it  as  error. 

Rice  &  Morgan,  for  plaintiff  in  error: 

1.  Wiley  V.  Parmer,  14  Ala.  Rep.  627,  seems  to  be  conclu- 
sive of  this  case.    ;  .  ^/  . 

2.  Where  a  person  has  paid  money  merely  to  avoid  a  dis- 
tress, e.  g-.  tinder  any  sort  of  legal  compulsion,  or  compulsion 
under  color  of  legal  right,  and  the  agent  has  received  it  under 
the  color  of  process  by  an  excess  of  authority,  it  may  be  re- 
covered back,  though  the  agent  has  paid  it  over,  and  no  notice 
has  been  given  him  to  retain  it. — See  Livermore  on  Agency, 
2d  vol.  263 ;  Snowden  v.  Davis,  1  Taunton,  359 ;  Stevens  v. 
Goodell,  3  Mete.  Rep.  34.  Such  a  case  is  distinguishable 
from  a  case  where  there  is  no  excessive  assumption  of  au- 
thority and  the  payment  is  made  voluntarily,  or  in  mistake  of 
law  or  fact. 

J.  B.  Martin,  for  the  defendant :  *  . 

1.  The  general  principle  governing  the  personal  responsi- 
bility of  agents  for  private  persons  to  third  parties  is,  that  if  the 
agent  contracted  as  such,  believing  that  he  had  authority,  and 
credit  was  given  to  his  principal  alone,  he,  (the  agent)  is  not 
responsible.— Story  on  Ag.  255;  Paley  on  Ag.  368,  369; 
Kent's  Com.  629,  630;  15  Johns.  1 ;  13  ib.  58;  11  Mass.  97 ; 
16  J.  B.  D.  561 ;  Upchurch  v.  Norsworthy,  adm'r,  15  Ala. 
Rep.  705. 

2.  As  to  cases  where  money  has  been  paid  over  before  no- 
tice.—See  Story  Ag.  303-4 ;  Paley  on  Ag.  388-9 ;  1  Wend. 
173. 

3.  But  a  more  liberal  principle  even  than  this  is  settled  as 
to  public  agents,  being  required  in  justice  to  them,  and  by 
public  policy.  The  present  is  a  case  of  a  purely  voluntary 
payment,  without  objection,  or  protest  at  the  time,  or  subse- 
quent notice  that  the  money  so  paid  would  be  reclaimed,  until 
after  the  money  was  paid  over  to  the  State  and  the  defendant 
left  without  indemnity.  It  is  not  pretended  that  there  was 
any  compulsion,  fraud  or  deceit.  The  law  under  which  the 
money  was  paid  was  open  to  both  parties,  and  it  was  the 
equal  right  of  both  to  pass  upon  its  validity.     Thus,  under  a 
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muitial  mistake  as  to  the  right  to  collect,  and  the  duty,  the 
money  was  paid  over  to  defendant  in  error,  and  by  him  paid 
over  to  the  State.  Under  such  a  state  of  facts  there  can  be 
no  recovery.  Story  on  Ag.  306-7-8-9-11 ;  Nelson  &  Elliott 
V.  Swartout,  10  Peters  137 ;  Enloe  v.  Hall,  1  Humphreys  303; 
Gray  v.  Otis,  11  Verm.  628 ;  9  Mass.  272 ;  Hodgson  v.  Dex- 
ter, 1  Cranch,  345 ;  1  Mass.  208. 

4.  The  plaintiff,  it  is  true,  has  a  remedy,  but  it  is  against 
the  State,  and  not  against  her  agent,  who  has  in  good  faith  and 
without  objection  or  resistance  on  the  part  of  the  plaintiff,  paid 
over  to  the  State. 

DARGAN,  C.  J.— The  rule  of  law  is  too  well  settled  to 
admit  of  controversy,  that  if  an  agent  receive  money  to  which 
his  principal  is  not  entitled,  yet  if  the  agent  pays  it  over  be- 
fore demand  is  made,  or  notice  given  to  him  not  to  pay  it  to 
his  principal,  such  payment  will  discharge  the  agent  from  all 
liability. — Norsworthy  v.  Upchurch,  15  Ala.  Rep.  705 ;  Thomp- 
son V.  Stickney,  6  Ala.  Rep.  579 ;  7  Johns.  179 ;  7  Cowen, 
475 ;  Story  on  Ag.  §  301,  and  cases  there  cited.  Nor  is  the 
rule  varied  because  the  defendant  is  a  public  officer,  for  al- 
though money  illegdly  obtained  by  public  officers  under  co- 
lor of  law  may  be  recovered  back  from  them,  if  notice  be  giv- 
en at  the  time  of  payment,  or  before  it  is  actually  paid  over 
to  the  government  by  the  officer,  that  the  party  paying  it  will 
claim  it  back  of  him,  still  if  no  such  claim  or  notice  be  given 
to  the  officer,  until  he  has  actually  paid  over  the  money  to  the 
government,  the  agent  receiving  it  cannot  be  held  liable  to 
the  party  who  paid  it  to  him. — Story  on  Ag.  §  307. 

The  ruling  of  the  Circuit  Court  was  in  conformity  with 
law  and  the  judgment  is  therefore  affirmed. 
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PRUITT  vs.  THE  JUDGE  OF  THE  CO.  COURT,  &c. 

1.  Where  the  defendant  in  a  bastardy  proceeding  appears  before  the 
County  Court,  pleads  guilty  to  the  accusation,  and  acknowledges  him- 
self to  be  the  father  of  the  child,  and,  in  pursuance  of  the  judgment 
rendered,  executes  a  bond,  which  recites  that  the  mother  is  a  single 
woman,  and  was  delivered  of  the  child  in  the  county  wherein  the  pro- 
ceedings were  had,  the  jurisdiction  of  the  court  is  sufficiently  shown, 
and  it  is  then  too  late  to  object  to  defects  in  the  original  complaint,  or 
in  the  process  of  the  juetlce  of  the  peace. 

2.  The  correct  construction  of  the  bastardy  act  is  not  that  the  father 
shall  be  compelled  to  support  the  child  until  it  arrives  at  the  age  of 
ten  years,  but  for  ten  years  from  the  judgment  of  condemnation. 

Error  to  the  Circuit  Court  of  Barbour.  Tried  before  the 
Hon.  Geo.  Goldthwaite. 

-  This  was  a  proceeding  by  supersedeas  to  arrest  and  quash 
an  execution,  issued  against  the  plaintiff  in  error  on  a  bond 
executed  by  him  in  conformity  to  a  judgment  of  condemnation 
rendered  against  him  under  the  bastardy  act.  The  facts  on 
which  the  supersedeas  was  sued  out  and  the  grounds  on  which 
the  motion  to  quash  was  made  are  sufficiently  set  out  in  the 
opinion  for  a  full  understanding  of  the  points  decided.  The 
Circuit  Court  refused  to  quash  the  execution,  and  dismissed 
the  supersedeas,  and  this  is  now  assigned  as  error. 

Cochran  &  Sayre,  for  plaintiff  in  error. 

Barry,  for  defendant. 

PARSONS,  J. — The  Circuit  Court  dismissed  the  superse- 
deas, refused  to  quash  the  execution,  and  gave  judgment 
against  the  plaintiff  in  error  for  the  costs,  and  these  decisions 
of  the  court  are  now  assigned  for  error.  The  plaintiff  had 
been  condemned  under  the  bastardy  act  to  pay  fifty  dollars  a 
year  for  ten  years  for  the  support  of  the  child,  and  had  given 
bond  and  sureties,  payable  to  the  judge  of  the  County  Court. 
The  condemnation  was  rendered  on  the  9lh  August  1842,  and 
the  bond  executed  on  the  same  day.  It  appears  by  the  judg- 
ment of  condemnation,  that  the  child  wa% then  about  six  years 
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old ;  that  the  mother,  according  to  her  complaint,  was  deliv- 
ered in  Barbour  county ;  and  that  at  the  lime  of  trial  the  plain- 
tiff'in  error  confessed  said  accusation  and  confessed  himself 
to  be  the  father  of  the  child.  It  also  appears  by  a  statement 
in  the  bond,  that  the  mother  of  the  child  was  a  single  woman, 
and  that  the  child  was  born  in  Barbour  county.  The  execu- 
tion in  question  was  issued  in  October  1847,  for  one  of  the 
annual  payments  of  fifty  dollars  secured  by  the  bond.  The 
plaintiff  in  error,  by  his  petition,  procured  a  supersedeas  to 
arrest  the  execution,  to  the  end  that  he  could  have  it  quashed ; 
and  afterwards  this  proceeding  was  transfered  to  the  Circuit 
Court  of  Barbour,  by  reason  of  the  fact  that  the  County  Court 
Judge  had  been  of  counsel  ir^  the  cause,  in  which  it  was  dis- 
posed of  as  already  mentioned. 

It  is  now  contended  that  the  County  Court  had  no  jurisdic- 
tion of  the  complaint,  because  it  appeared  by  the  mother's  com- 
plaint before  the  justice  that  the  child  was  born  in  Fayette 
county,  and  because,  as  is  alleged,  it  does  not  appear  that  the 
mother  was  a  single  woman.  The  enactment  is,  that  any  sm- 
gle  woman  pregnant  or  delivered,  &c.  may  complain  to  any 
justice  of  the  peace  of  the  county  where  she  may  be  so  preg- 
nant or  delivered.  The  complaint  was  made  in  this  case  in 
Barbour  county.  The  justice  bound  the  plaintiif  in  error  to 
appear  and  answer  at  the  County  Court  of  that  county.  The 
bond  of  the  plaintiff  to  appear  and  answer  contains  a  recital 
that  the  mother  was  pregnant  of  the  child  in  Barbour  county; 
and  his  bond  to  pay  the  condemnation  money  states  that  she 
was  a  single  woman,  and  that  she  was  delivered  of  the  child 
in  Barbour  county.  The  statute  declares  this  bond  to  have 
the  force,  validity  and  effect  of  a  judgment,  and  that  executions 
may  issue  thereupon.  The  complaint  before  the  justice  is  not 
required  to  be  in  writing,  but  when  the  accused  appears  be- 
fore the  justice,  the  latter  is  to  examine  the  female,  in  the  pre- 
sence of  the  accused,  touching  the  charge ;  and  if  sufficient 
cause  be  shown,  the  justice  is  to  bind  the  accused  to  appear 
at  the  County  Court. — Clay's  Dig.  133.  The  questions  whether 
she  was  a  single  woman,  (as  none  else  are  within  the  statute,) 
and  whether  she  made  her  complaint  in  the  proper  county, 
were  both  involved  in  this  examination.  Further — an  issue 
is  to  be  made  up  arjid  tried  in  the  County  Court, "  whether  the 
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reputed  father  is  the  real  father  of  the  child  or  not."  It  will 
not  be  contended  that  the  accused  can  now  take  advantage  of 
any  defect  in  the  prpcess  issued  by  the  justice.  If  it  should 
be  contended  that  the  complaint  before  the  justice  ought,  by 
construction,  to  have  been  in  writing,  still  it  cannot  be  said 
that  it  was  to  form  a  part  of  the  issue  to  be  tried  in  court.  In 
this  respect  it  differs  from  certain  statutory  proceedings  by  no- 
tice, which  is  to  take  the  place  of  a  declaration,  and  from  the 
complaint  in  a  forcible  entry  and  detainer.  Indeed,  the  female 
is  not  a  party  to  the  cause — she  is  merely  the  informer  or  wit- 
ness, and  she  recovers  nothing.  We  think  the  questions,  whe- 
ther or  not  she  was  a  single  woman,  and  whether  or 
not  tlie  complaint  was  made  in  the  proper  county,  may 
have  been  put  in  issue  on  the  trial  in  the  County  Court.  Look- 
ing rather  to  the  intention  than  to  the  language  of  the  act,  we 
think  this  is  a  fair  conclusion.  It  was  not  the  intention  of  the 
act  that  the  party  complained  against  should  be  concluded 
upon  these  questions,  either  by  the  mother's  complaint  or  by 
the  examination  before  the  justice  of  the  peace,  and  still  less 
by  the  justice's  warrant.  If  not,  it  was  intended  that  these 
facts  might  be  tried  in  court.  Assuming  this  to  be  so,  the 
question  is  similar  to  the  case  of  an  indictment  for  a  misde- 
meanor, after  judgment.  There,  it  is  too  late  to  object  to  the 
form  of  the  original  coraplaiht,  or  to  the  process  of  the  justice. 
We  do  not  mean  to  say  that,  in  general,  jurisdiction  in  the  pre- 
sent class  of  cases  will  be  presumed  after  judgment,  unless  it 
legally  appears  that  the  mother  was  a  single  woman,  and  that 
she  complained  in  the  proper  county.  Had  there  been  an 
issue,  these  facts  might  have  been  within  it ;  that  would  have 
settled  the  question.  But  in  this  case  the  accused  confessed 
his  guilt,  and  executed  the  bond,  which  may  not  only  be  con- 
sidered as  the  admission  of  the  accused,  and  as  part  of  the 
judgment  according  to  the  statute,  but  as  the  judgment  itself, 
containing  these  admissions.  And  thus  the  jurisdiction  ap- 
pears. It  will  be  perceived  by  the  counsel  of  the  plaintiff  in 
error,  that  the  authorities  they  have  cited  are  not  in  conflict 
with  the  view  we  have  taken.  As  this  is  obvious,  we  do  not 
examine  those  authorities  particularly  in  this  opinion.  We 
therefore  have  no  difficulty  in  arriving  at  the  conclusion,  that 
the  judgment  is  not  void,  and  this  without  th^  necessity  of  con- 
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struing,  aa  it  respects  its  application  to  this  kind  of  a  case,  an- 
other of  our  statutes,  which  says  that  "judgment  on  confession 
shall  amount  to  a  release  of  errors." — Clay's  Dig.  321,  §  51. 

The  plaintiff's  counsel  limit  the  construction  of  the  bastardy 
act,  so  as  to  read  that  the  father  shall  be  compelled  to  support 
the  child  only  till  it  arrives  at  the  age  of  ten  years ;  and  in  the 
next  place,  they  infer  that  the  execution  in  question  was  for  a 
yearly  payment  which  became  due  after  the  child  had  attair^ed 
the  age  of  ten  years,  and  therefore  improperly  issued.  We  do 
not  find  this  limitation  in  the  act,  and  we  cannot  put  such  a 
construction  upon  it. 

Lastly — we  do  not  enquire  whether  the  act  limiting  writs 
of  error  to  three  years  applies  to  cases  like  the  present ;  be- 
cause, if  the  judgment  is  not  void,  its  errors  cannot  be  looked 
to  in  support  of  a  motion  to  quash  the  execution. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 


SHAW  ET  AL.  VS.   THE  BR.  BANK  AT  DECATUR. 

1.  S.,  the  endorser  on  a  protested  bill  of  exchange,  held  by  the  Branch 
Bank  at  Decatur,  procured  a  discount  of  his  note  with  a  view  of  pay- 
ing the  bill,  but  having  given  no  direction  as  to  the  application  of  the 
proceeds,  they  were  placed  to  his  credit  on  the  books  of  the  Bank,  and 
some  time  afterwards  applied  by  the  cashier  to  the  payment  of  the 
note,  which  was  thereupon  cancelled  and  delivered  over  to  S.  Held — 
That,  in  the  absence  of  other  proof,  the  note  must  be  considered  as 
extinguished,  and  no  action  can  be  maintained  upon  it  by  the  Bank. 

Error  to  the  Circuit  Court  of  Morgan.  Tried  before  the 
Hon.  Sidney  C.  Posey. 

Tms  was  an  action  of  assumpsit  by  the  defendant  against  the 
plaintiffs  in  error  on  a  promissory  note  for  $1120  33,  dated 
the  21sl  October  1840,  and  payable  six  months  after  date. 
By  the  bill  of  exceptions  it  is  shown,  that  one  Hampton,  as 
the  agent  of  the  defendant  Ephraim  Shaw,  took  said  note  at 
the  date  of  its  execution,  together  with  a  bill  of  exchange  for 
$243,  to  the  branch  of  the  Bank  of  the  State  of  Alabama  at 
Decatur,  for  the  purpose  of  paying  with  them  a  bill  of  ex- 
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change  for  ^1200,  held  by  said  Bank,  which  was  drawn  by 
one  A.  T.  Shaw  on  Kirkraan,  Abernathy  &  Hanna  of  New 
Orleans,  and  endorsed  by  the  said  defendant,  Ephraim  Shaw, 
dated  November  13,  1839,  at  six  months  after  date,  and  which 
had  been  protested  for  non-acceptance,  but  the  said  bill  of  ex- 
change was  not  taken  up  by  him ;  that  the  said  note  was  dis- 
counted by  the  Bank,  and  after  the  proceeds  had  remained  for 
some  time  to  the  credit  of  the  defendant  Shaw  on  the  books 
of  the  Bank — Compton,  the  cashier,  applied  the  proceeds  to 
the  payment  of  the  note  itself,  and  put  upon  the  note  the 
mark  of  cancellation ;  that  said  note  was  subsequently  deliv- 
ered up  to  said  defendant ;  and  that  a  suit  was  instituted  on 
said  bill  of  exchange  for  $1200  against  said  defendant,  return- 
able to  the  fall  term  1842,  of  the  Circuit  Court  of  Morgan,  on 
the  trial  of  which,  the  said  Hcimpton  having  been  summoned 
as  a  witness  by  the  defendant,  to  prove  payment  thereof  by 
the  discount  of  the  note  now  sued  on  and  the  $243  bill  of  ex- 
change, the  said  Bank  took  a  non-suit,  on  the  case  being  cal- 
led and  without  its  going  to  the  jury.  These  facts  embrace 
all  the  evidence.  The  counsel  for  the  defendant  asked  three 
charges,  the  third  of  which  was  that  although  the  note  was 
given  by  Shaw  for  the  purpose  of  paying  the  bill,  the  jury 
must  find  from  the  evidence  that  it  was  so  accepted  by  the 
Bank ;  and  if  they  should  find  that  the  proceeds  were  applied 
to  the  payment  of  the  note  itself,  and  not  the  bill,  that  it  was 
evidence  that  the  Bank  did  not  so  accept  it.  This  charge  the 
court  refused  to  give,  whereupon  the  defendant  excepted  and 
now  assigns  it  as  error. 

L.  P.  Walker,  for  plaintiffs  in  error : 

1.  There  is  no  doubt  that  the  plaintiff  in  error  had  the  right 
to  appropriate  the  proceeds  of  the  note  sued  on  as  he  chose ; 
but  in  order  to  do  this,  his  intention  as  to  the  particular  appropri- 
ation desired  must  have  been  signified  to  the  Bank  at  the 
time  of  the  discount.  A  mere  uncommunkaied  intention  to 
have  the  proceeds  applied  in  payment  of  the  bill  for  $1200  is 
altogether  ineffectual.  And  in  that  case,  the  right  to  appro- 
priate the  proceeds  belonged  to  the  Bank,  which  could  make 
the  application  either  simultaneously  with  the  discount  of  the 
note,  or  al  any  time  aflenoards. — 8  Greenl.  Ev.  §p  529-30,  2d 
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edit:  1  Am.  Lead.  Ca.  142, 144-^6-7  ;  12  Ala.  Rep.  275  ;  15 
Wend.  19  The  evidence  in  the  cause  shows  that  the  note 
sued  on  was  carried  to  the  Bank  for  the  purpose  of  paying  the 
bill  for  $1200.  But  it  does  not  show  that  this  purpose  was 
communicated  to  the  Bank,  and  the  presumption  is,  that  it  was 
not;  otherwise,  the  bill  for  $1200  would  have  been  taken  up 
by  the  plaintiff  in  error,  and  the  note  now  sued  on  would  not 
afterwards  have  been  cancelled  and  delivered  to  him. 

'2.  The  doctrine  is  clear,  that  if  a  creditor  has  once  made 
the  appropriation,  whether  by  verbal  direction  or  rendering' 
an  account,  or  by  conduct  inducing  a  reliance  on  a  particular 
appropriation,  or  bringing  suit  in  a  way  which  declares  the 
application,  he  is  hound  by  «Y,and  cannot  afterwards  change  it. 
1  Am.  L.  Ca.  145,  125;  4  Cranch,  317,  321;  1  Wash.  128;  2 
Rgtwle,  316  ;  5  Watts,  544 ;  2  N.  H.  193 ;  2  Greenl.  Ev.  §  532, 
(a.)  Independent  of  the  cancellation  of  the  note,  the  specific 
appropriation  of  its  proceeds  is  clearly  established  by  the  suit 
subsequently  brought  upon  the  bill  for  $1200. — 1  Am.  Lead, 
Cases,  143;  20  Maine  457;  23  Pickering  473.  Consequently 
the  Bank  having  once  applied  the  proceeds  of  the  note  to  the 
payment  of  the  note  itself,  (of  which  application  the  plaintiff 
in  error  was  notified  by  the  cancellation  and  delivery  of  the 
note  and  the  subsequent  suit  on  the  bill,)  had  no  right  after- 
wards to  alter  it.  And  this  would  be  so  although  the  maker 
of  the  note  had  previously  directed  a  different  application. 
The  third  charge  asked  was  clearly  right  under  the  circum- 
stances. 

3.  But  even  if  the  proceeds  of  the  note  were  intended  by 
Shaw  to  be  appropriated  to  the  bill,  and  this  intention  was 
communicated  to  the  Bank  at  the  time  of  discount,  and  that 
appropriation  had  been  actually  made  by  the  Bank,  still  the 
cancellation  and  delivery  of  the  note  would  be  a  complete 
discharge  of  the  debt  evidenced  by  it  There  is  no  common 
sense  in  the  proposition  that  a  note  which  the  holder  has  de- 
liberately cancelled  and  given  up,  can  still  be  sued  upon.  The 
cancellation  of  a  promissory  note  discharges  the  debt. — 7  Barr's 
Rep.  100 ;  ib.  251. 

Wm.  Cooper,  for  defendant : 

1.  The  defendant  below  had  the  right  to  have  such  an  ap- 
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propriation  of  the  proceeds  of  the  note  as  he  chose,  if  bis  in- 
tention was  made  known  to  the  Bank  at  the  time  the  note 
was  discounted,  and  the  Bank  could  not  apply  them  otherwise 
than  as  be  directed.— 2  Greenl.  §§  529,  530 ;  12  Ala.  Rep.  275; 
15  Wend.  19 ;  2  McCord,  292  ;  5  Watts,  544 ;  2  Har.  Sc  Gill, 
159;  4  Mass.  692;  17  ib.  575;  10  Pick.  415 ;  12  ib.  463 ;  7 
Wheat.  13. 

2.  The  note  was  discounted  for  the  express  purpose  of  pay- 
ing the  bill,  and  the  mistake  of  the  cashier  in  applying  the 
proceeds  to  the  payment  of  the  note  and  cancelling  it  cannot, 
under  the  circumstances,  amount  to  a  payment  of  the  note. 
The  Bank  was  bound  to  apply  the  proceeds  to  the  bill. — Reed 
V.  Boardman,  20  Pick.  441 ;  Dewey  v.  Bowers,  4  Ired.  538  ; 
Morehead  v.  West  Branch  Bank,  3  Watts  &  S.  550 ;  12  Vt. 
608;  13  ib.  15.  The  defence  set  up  by  Shaw  to  the  suit 
upon  the  bill  is  conclusive  to  show,  that  the  application  of  the 
proceeds  by  the  cashier  was  "without  his  assent,  and  that  he 
meant  to  insist  upon  its  application  in  accordance  with  the 
purpose  for  which  it  was  discounted.  Having  defeated  that 
action  by  that  defence,  he  cannot  now  say  that  the  note  is 
paid.  2  Porter,  401 ;  2  Stew.  498  ;  13  Ala.  353 ;  17  Mass. 
575. 

3.  Other  things  being  equal,  the  law  applies  payments  to 
the  oldest  debt.— 9  Wheat.  720;  9  Watts  386;  9  Shep.  138. 

4.  It  does  not  appear  that  the  note  was  due  when  the  cash- 
ier made  the  application  of  the  money,  and  the  parties  to  the 
note  and  bill  were  not  tlie  same. 

CHILTON,  J.— It  appears  in  this  case  by  the  bill  of  ex- 
ceptions, that  although  the  (lote  sued  on,  with  a  bill  of  ex- 
change for  $243,  was  taken  to  the  Bank  for  the  purpose  of 
paying  a  bill  of  exchange  for  $1200,  then  in  Bank,  yet  when 
it  was  discounted,  the  proceeds  remained  on  the  books  of  the 
Bank  to  the  credit  of  Shaw  for  some  time,  without  any  speci- 
fic directions  from  hira  as  to  how  the  same  should  be  applied ; 
and  that  afterwards  the  cashier  of  the  Bank  applied  the  pro- 
ceeds of  the  note  to  extinguish  it,  which  was  equivalent  to 
cancelling  the  discount,  and  having  applied  the  mark  of  can- 
cellation to  it,  it  was  delivered  to  the  defendant. 

The  bill  of  exiceptions  sets  out  all  the  proof  in  the  cause. 
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and  from  this  it  does  not  appear  that  this  cancellation  of  the 
paper  was  made  through  any  mistake.  The  cashier  of  the 
Bank  was  himself  examined,  and  he  does  not  say  that  there 
was  any  error  in  regard  to  it.  In  this  condition,  in  the  ab- 
sence of  further  proof,  we  do  not  see  how  the  Bank  can  re- 
cover upon  the  cancelled  note. 

The  general  rule  is,  that  where  payments  are  made  by  a 
debtor  to  a  creditor,  the  debtor  has  the  right  to  direct  the  ap- 
plication of  the  funds  paid,  but  if  he  fails  to  give  direction  as 
to  the  application,  then  the  creditor  may  apply  the  payment  as 
he  pleases.  So,  if  the  debtor  has  two  several  sureties  bound 
with  him  for  different  debts,  he  may  elect  to  which  of  the  debts 
his  payment  shall  be  applied,  and  consequently  which  of  the 
sureties  he  will  discharge. — Burge  on  Sur.  122.  But  when 
either  debtor  or  creditor  legally  makes  the  application  of  the 
payment,  the  other  has  no  right  to  change  it. 

The  above  principles  of  law  are  of  easy  application  to  the 
case  made  by  the  facts  set  forth  in  the  record  before  us.  Shaw, 
the  defendant  below,  having  procured  the  discount  of  his  note 
now  sued  on,  and  the  proceeds  having  been  placed  to  his  cre- 
dit generally  upon  the  books,  had  the  right  to  order  or  direct 
the  specific  application  of  the  funds,  either  to  the  payment 
of  the  bill  for  which  he  was  bound,  or  the  note  upon  the  dis- 
count of  which  the  fund  accrued.  True,  it  would  seem  to  be 
out  of  the  ordinary  course  of  dealing  for  a  party  to  procure 
the  discount  of  a  note,  and  leave  the  proceeds  in  Bank  to  re- 
main unproductive,  while  his  note  bears  interest,  merely  to 
pay  the  note  when  it  should  fall  due ;  but  however  unnatural 
and  unwise  such  an  operation  may  be,  still  the  party  had  the 
right  to  make  it,  and  if  he  did  so,  the  bill  remains  unpaid,  and 
the  note  becomes  cancelled.  But  from  aught  appearing  to  the 
contrary,  the  discount  was  rescinded,  and  no  interest  was  paid 
by  him.  The  fact  that  Shaw,  the  maker  of  the  note,  received 
it  back  in  its  cancelled  condition,  without  making  any  pay- 
ment other  than  the  application  of  the  funds  raised  by  its  dis- 
count, is  conclusive  to  show  that  he  acquiesced  in  its  being 
thus  cancelled.  His  subsequently  subpoenaing  Hampton  to 
prove  that  the  $1200  bill  was  paid  by  the  note  only  proves 
that  he  was  attempting  to  set  up  an  unreal  and  pretended  de- 
fence, which  show  of  defence,  perhaps,  caused  the  Bank  to  en- 
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ter  the  nonsuit.  The  proof  clearly  warranted  the  instruction 
to  the  jury,  that  although  the  note  sued  on  was  given  by  Shaw 
for  the  purpose  of  paying  the  bill,  the  jury  must  find  that  it 
was  accepted  by  the  Bank  in  payment,  and  that  the  subse- 
quent conduct  of  the  parties  in  applying  the  proceeds  to  the 
cancellation  of  the  note,  as  shown  in  proof,  was  evidence  that 
no  such  agreement  existed.  But  if  such  agreement  had  been 
made,  still  before  it  was  executed  by  the  application  of  the  funds 
in  accordance  with  it,  the  parties  could  have  altered  it.  Cer- 
tainly Shaw,  who  has  received  the  benefit  of  the  funds  in  can- 
celling his  note,  cannot  be  allowed  to  avail  himself  of  them 
again  in  satisfaction  of  the  bill.  This  view  shows  that  the 
note  is  extinguished  and  that  the  bill  remains  unsatisfied,  so 
far  as  the  proceeds  of  the  note  are  concerned. 

The  cases  to  which  we  are  cited  by  the  counsel  for  the  de- 
fendant in  error  do  not  militate  against  the  view  here  taken. 
The  case  of  Dewey  v.  Bowers,  et  al.  4  Ired.  Rep.  538,  merely 
decides  that  the  giving  up  a  note  by  the  creditor  to  the  debtor, 
through  a  mistake,  is  no  payment  or  satisfaction  of  it. — More- 
head  V.  The  West  Branch  Bank,  3  Watts'  Rep.  550,  but  af- 
firms the  general  doctrine,  that  if  a  debtor  give  a  draft  to  the 
creditor  and  direct  the  application  of  the  proceeds  to  a  partic- 
ular debt,  the  creditor  is  bound  to  apply  it  to  that  liability. 
None  of  the  cases  come  up  to  the  case  at  bar,  and  we  appre- 
hend no  case  can  be  found  where  the  debtor,  after  his  acqui- 
escence in  the  application  of  the  fund  in  the  extinguishment 
of  one  debt,  and  holding  the  cancelled  demand  in  his  hands, 
has  been  permitted  to  turn  round  and  avail  himself  of  the  fund 
80  applied  the  second  time,  in  the  extinguishment  of  another 
demand,  to  pay  which  he  may  originally  have  designed  it. 
The  note  sued  on  has  been  cancelled.  Both  parties  have  ac- 
quiesced and  adopted  the  application  of  the  fund  to  its  extin- 
guishment, and  the  bill  remains  as  it  was. 

The  ruling  of  the  Circuit  Court  was  opposed  to  this  view, 
and  the  judgment  must  be  reversed,  and  the  cause  remanded. 

fiO. 
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Doe  ex  dem.  McPHERSON  vs.  WALTERS. 

1.  If  one,  seized  in  fee  of  land,  induces  another  to  purchase  it  at  execu- 
tion sale,  as  the  property  of  a  third  person,  he  is  not  estopped  in  a 
court  of  law  from  asserting  his  title  against  the  purchaser.  In  such 
case  a  court  of  equity  alone  is  competent  to  afford  relief* 

Error  to  the  Circuit  Court  of  Talladega.  Tried  before  the 
Hon.  Nathan  Cook. 

This  was  an  action  of  ejectment  by  the  plaintiff  against  the 
defendant  in  error  to  recover  possession  of  the  premises  des- 
cribed in  the  declaration.  The  feicts  appear  fully  in  the  opin- 
ion of  the  court. 

Rice  &  Morgan,  for  plaintiff  in  error:. 

'    White  &  Parsons,  for  defendant. 

When  a  man  encourages  another  to  settle  upon  and  improve 
land  and  expend  his  labor  and  money  upon  it,  he  will  not  af- 
terwards be  permitted  to  take  it  from  him,  although  he  has  an 
older  and  better  title  to  it. — McElroy  v.  Ti-uby,  4  Watts  &  S. 
323 ;  McCormick  v.  McMurtrie,  4  Walts,  195 ;  Epley  v.Whh- 
erord,  7  ib.  163 ;  Carr  v.  Wallace,  7  ib.  394.    In  this  last  case 
it  is  said,  *'  There  is  no  principle  of  equity  and  public  policy 
better  settled  than  this,  if  one  knowingly  though  passively  suf- 
fers another  to  purchase  and  spend  money  on  land  under  an 
erroneous  opinion  of  title,  without  making  known  his  claim, 
he  shall  not  afterwards  be  permitted  to  exercise  his  legal  right 
against  such  person." — Hatch  v.  Kimball,  16  Maine  Rep.  106  ; 
Marshall  v.  Pierce,  12  N.  H.  136-7;  Moore  v.  Child  &  Carl- 
ton, 6  ib.  521 ;  Reid  v.  Heasly,  2  B.  Munr.  254.     So  a  man 
may  be  estopped  by  matter  in  pais,  which  is  not  in  icriting. — 
4  Comyn's  Dig.,  Estoppel,  200  (a  3.)     So  a  man  may  be  es- 
topped by  acceptance  of  rent. — Co.  L.  352,  a.  (1.) ;  ib.  352, 
a.  (nj.) 

An  estoppel,  affecting  the  right  of  a  party  in  real  estate,  may 
be  afiected  by  matter  in  /?a2A— Brown  v.  Wheeler,  17  Conn. 
345;  Shelton  v.  Alcox,  11  ib.  240 ;  Martin  et  al.  v.  Ives,  17  S. 
&  R.  364;  Runlett  v.  OUs,  2  N.  H.  167;  Morris  v.  Rosser,  3 


JUNE  TERM,  1849. 715 

Doe  ex  dem.  McPherson  v.  Walters. 

East,  15 ;  Jackson  v.  Desling,  2  Caines,  198 ;  15  Johns.  497; 
Jackson  v.  Gager,  5  Cowen,  383 ;  Robertson  v.  McMill,  12 
Wend.  578 ;  Jonus  v.  Boston  Mill  Cor.,  6  Pick.  148 ;  Emans 
V.  Turnbull,  2  Johns.  313 ;  1  PhiUips'  Ev.  C.  &  H.  notes,  200, 
et  seq. 

DARGAN,  C.  J. — The  plaintiff  in  error,  being  seized  iu 
fee,  sold  the  land  in  controversy  to  one  Bird,  and  gave  boral 
to  make  titles  on  the  payment  of  the  purchase  money,  which 
was  secured  by  the  notes  of  the  purchaser.  One  of  these 
notes  the  plaintiff  transfered  by  endorsement  to  the  defendant 
Walters,  who  obtained  judgment  on  it  against  the  purchaser, 
who  was  in  possession,  and  under  the  instructions  of  the  plain- 
tiff, had  the  execution  levied  on  the  land,  and  at  his  request 
purchased  it  for  about  one  hundred  dollars — the  land  being 
worth  about  six  hundred.  Afterwards  the  plaintiff  paid  the 
residue  of  the  notes  which  he  had  endorsed,  and  filed  a  bill  in 
equity  against  the  purchaser,  and  had  the  laMl  sold  in  payment 
of  the  purchase  money,  but  the  defendant  was  not  a  party  to 
this  bill.  The  plaintiff  became  the  purchaser  at  the  sale  under 
the  decree,  and  brings  this  suit  to  recover  possession  against 
the  purchaser  at  sheriff's  sale.  Under  this  evidence,  the  court 
instructed  the  jury  that  the  plaintiff  was  estopped  from  assert- 
'ing  his  title  against  the  defendant. 

The  plaintiff  was  seized  in  fee  of  the  premises,  and  he  has 
executed  no  deed  by  which  he  has  transfered  the  title  to  an- 
other. This  is  admitted,  but  it  is  contended  that  the  conduct 
of  the  plaintiff  in  directing  the  levy  to  be  made  on  the  land^ 
as  the  property  of  Bird,  the  purchaser,  who  held  his  bond  for 
title,  and  requesting  the  defendant  to  buy,  estops  him  from.as-^ 
serting  his  legal  title,  more  especially  as  the  amount  bid  al 
the  sheriff's  sale  by  the  defendant  extinguished  to  that  extent 
the  liability  of  the  plaintiff  as  the  endorser  of  the  note  of  Bird 
to  him.  If  any  on€  having  the  title  to  land  induce  another  to 
purchase  it  from  one  who  has  no  title,  it  is  very  certain  that 
the  legal  owner  cannot  be  permitted  afterwards  to  assert  his 
title  and  defeat  the  purchaser. — Sugden  o»  Vendors,  262.  But 
the  question  is^  in  what  forum  shall  the  purchaser  defend  him- 
self? Can  he  defend  at  law,  or  mus.ti  he  resort  to  equity  foe 
protection  I 
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If  the  defendant  had  been  the  purchaser  from  the  plaintiffj 
had  he  paid  the  full  price  of  the  land  under  a  promise  that  the 
plaintiff  would  forthwith  make  him  titles — ^if  this  promise  had 
been  made  with  a  fraudulent  intent  on  the  part  of  the  plaintiff 
to  obtain  the  purchase  money  and  then  to  assert  his  legal  title, 
yet  the  defendant  could  not  defend  himself  at  law  against  the 
legal  title,  and  would  be  compelled  to  resort  to  a  court  of  equity 
for  protection.  If  a  court  of  law  could  not  protect  the  defend- 
ant in  the  case  supposed,  I  do  not  see  how  it  could,  if  the 
plaintiff,  having  the  legal  title,  fraudulently  induced  the  defend- 
ant to  purchase  at  sheriff's  sale,  under  an  execution  against 
one  who  had  no  title  that  could  be  sold.  The  tide  to  land 
can  pass  only  by  deed,  and  an  estoppel  at  law,  which  works 
a  divestiture  of  title,  can  be  created,  in  my  opinion,  only  by  as 
high  evidence.  I  have  looked  with  some  care  into  the  Eng- 
lish cases,  but  I  have  not  found  one  in  which  a  plaintiff  at 
law  was  held  to  be  bound  by  a  parol  estoppel,  when  the  sub- 
ject matter  was  such  that  the  title  could  pass  only  by  deed. — 
If  the  title  could  pass  by  delivery  or  by  parol,  then  a  party 
shall  be  bound  by  a  parol  estoppel,  and  cannot  be  permitted, 
after  he  has  induced  a  party  to  act  upon  a  supposed  state  of 
facts,  to  show  that  these  facts  are  untrue,  to  the  prejudice  of 
him  who  has  acted  on  his  representations. — Pickard  v.  Sears, 
6  Adol.  &  EUis,  459 ;  Hearne  v.  Rogers,  9  B.  &  C.  577 ;  Graves 
v.  Key,  3  B.  &  Aid.  318 .  23  Eng.  Com.  L.  Rep.  79.  In  the 
case  of  Rowe  v.  Johnson,  19  Maine  Rep.  141,  it  is  said,  "  that 
no  verbal  agreement  respecting  land  can  create  an  estoppel  at 
Jaw,  for  the  title  to  land  can  pass  only  by  deed,  and  no  man  can 
be  barred  of  his  right  to  land  by  way  of  estoppel,  unless  by 
record  or  deed."  In  North  Carolina,  the  title  to  slaves  can 
only  pass  by  instrument  in  writing ;  and  in  the  case  of  Knight 
V.  Wall,  2  Dev.  &  Battle,  it  was  decided  that  title  to  slaves 
could  not  be  made  out  at  law  by  a  parol  estoppel,  and  if  fraud 
had  been  practiced  on  the  party,  he  must  seek  redress  in  equi- 
ty, but  that  such  fraud  could  not  at  law  convey  to  him  the  le- 
gal title.  The  cases  of  Boiling  v.  Mayor  &c.  of  Petersburg,  3 
Rand.  563,— Heard  v.  Hall,  16  Pick.  460,-12  N.  H.  127,— 
Hamlin  v.  Hamlin,  1  App.  141, — seem  also  to  recognise  the 
doctrine  that  the  owner,  at  law,  is  not  estopped  from  asserting 
his  legal  title  to  the  land,  by  a  fraud  committed  by  him  on  the 
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defendant,  £ind  who,  in  consequence  of  the  fraudulent  acts  of 
the  plaintiff,  has  been  induced  to  buy  from  one  who  had  no 
title.  I  admit  that  cases  may  be  found  in  the  reports  of  some 
of  the  States  of  the  Union,  that  seem  to  countenance  a  contrary 
doctrine.  But  when  we  reflect  that  a  court  of  law  can  look 
only  to  the  legal  title,  and  that  the  legal  title  to  land  cannot 
pass  by  parol  in  this  State,  it  is  difficult  to  perceive  how  a 
plaintiff  at  law  shall  be  estopped  from  asserting  his  title  merely 
because  of  his  fraudulent  acts  or  conduct,  which  render  it  in- 
equitable or  unjust  for  him  to  assert  it.  If  a  court  of  law,  be- 
cause of  such  conduct  or  acts,  should  stop  short  and  refuse  to 
give  effect  to  the  legal  title,  would  it  not  be  on  account  of  the 
equities  of  the  defendant  ?  Yet  we  know  that  a  court  of  law 
will  not  look  to  or  consider  the  equity  of  a  party  in  opposition 
to  the  legal  title  of  the  other.  The  better  course,  in  my  opin- 
ion, is  to  pursue  the  well-settled  rule  of  law,  and  to  permit  the 
legal  title  to  prevail  at  law,  regardless  of  the  equity  the  oppo- 
site party  may  have,  and  leave  him  to  enforce  his  equitable 
rights  in  a  court  of  chancery,  which  has  power  not  only  to  ar- 
rest or  enjoin  the  suit  at  law,  but  also  to  decree  a  conveyance 
of  the  legal  title  to  him  who  in  equity  is  entitled  to  it. 

The  case  of  The  City  of  Cincinnati  v.  White,  I  do  not  think 
is  applicable.  White  had  dedicated  the  land  he  sought  to  re- 
cover to  the  public  use,  and  although  this  was  done  by  parol, 
yet  he  could  not  be  permitted  to  reclaim  the  land  and  deprive 
the  public  of  the  right  confered  on  them  by  his  act  of  dedica- 
tion. This  is  owing  to  the  character  of  the  grantee,  the  public, 
who  were  intended  to  be  benefitted  by  the  act ;  but  certainly 
a  mere  parol  donation  of  land  from  one  individual  to  another, 
let  the  consideration  be  what  it  will,  can  never  divest  the  title 
of  the  donor,  nor  estop  him  at  law  from  asserting  it. 

The  remedy  of  the  defendant  is  in  equity :  there  the  fraud, 
if  (me  has  been  committed,  can  be  made  to  act  directly  on  the 
title,  and  the  court  can  decree  a  conveyance  of  it,  and  thus 
unite  the  legal  with  the  equitable  title. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 

Chilton,  J.,  not  sitting. 
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O'CONNER  vs.  YOUNGBLOOD. 

1.  A  sale  under  execution  is  not  void,  merely  because  the  officer  sells  a 
less  interest  in  the  property  than  the  defendant  really  owns. 

Error  to  the  Circuit  Court  of  Lowndes.  Tried  before  the 
Hon.  Nathan  Cook. 

Saffold  for  the  plaintiff  in  error  insisted,  that  the  sale  was 
void,  and  cited  Guerant  v.  Anderson,  4  Rand.  208 ;  Knight  v. 
Leak,  2  Dev.  &  Bat.  133 ;  Bunts  v.  Cole,  7  Blackf.  266 ;  Nes- 
bitt  V.  Dallam,  7  Gill  &  J.  494  ;  Jones  v.  Caswell,  3  Johns. 
Cas.  29;  Pillsbury  v.  Smith,  25  Maine,  427;  Mellville,  15 
Mass.  82;  Sheppard  v.  Simpson,  1  Dev.  237;  Hurst  &  Shipp 
V.  Weathers,  15  Ala.  Rep.  417. 

Judge  &  Stone,  for  defendant  in  error. 

PARSONS,  J. — This  was  an  action  of  detinue,  brought 
by  the  plaintiff  in  error  against  the  defendant  to  recover  a 
slave.  There  was  a  verdict  and  judgment  for  the  defendant. 
The  plaintiff  took  a  bill  of  exceptions  on  the  trial,  by  which  it 
appears  that  the  slave  was  sold  by  a  constable,  under  several 
executions  issued  by  a  justice  of  the  peace,  against  the  pro- 
perty of  the  plaintiff.  It  appears  that  the  executions,  the  levy 
and  sale  were  regular ;  that  several  years  previously  the  plain- 
tiff and  bia  wife  intermarried,  at  whicii  time  she'  was  in  .pos- 
session of  said  slave;  that  at  the  time  of  the  sale,  the  consta- 
ble publicly  stated  that  he  sold  the  lifetime  interest  of  the 
plaintiff's  wife  in  the  slave,  and  actually  sold  said  interest ; 
that  the  slave  was  purchased  by  the  defendant  at  the  sale  for 
the  sum  of  one  hundred  and  one  dollars  ;  that  the  slave  was 
worth  from  three  hundred  to  four  hundred  dollars,  and  her/ 
yearly  hire  from  sixty  to  seventy  dollars ;  and  that  the  plain- 
tiff at  the  time  of  the  levy  and  sale,  which  took  place  in 
Lowndes  county,  lived  in  Mobile.  The  Circuit  Court  charg- 
ed the  jury,  in  effect,  that  if  they  believed  the  foregoing  facts, 
they  ought  to  find  for  the  defendant,  and  that  it  would  not  va- 
ry the  case,  if  they  should  find  that  at  the  time  of  the  sale  and 
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before,  the  constable  proclaimed  that  he  only  sold  the  lifetime 
interest  of  Mrs.  O'Conner,  to  which  charge  the  plaintiff  ex- 
cepted. 

The  plaintiff's  counsel  contends  that  the  sale  was  void,  be- 
cause the  constable  sold  an  interest,  the  supposed  life  estate 
of  the  wife,  which  does  not  appear  to  have  existed,  except  in 
the  imagination  of  the  constable.     Upon  the  facts  stated,  the 
presumption  of  law  certainly  is,  that  the  property  of  the  slave 
was  in  the  plaintiff  himself,  and  that  his  wife,  since  the  time 
of  the  marriage,  has  had  no  interest  whatever  in  the  slave. 
For  the  purpose  of  supporting  his  conclusion,  the  plaintiff's 
counsel  has  refered  us  to  several  decisions,  and  we  will  briefly 
notice  tlrose  which  we  think  are  most  in  point. — In  Pillsbury 
v.  Smith,  25  Me.  427,  the  plaintiff  caused  his  execution  against 
the  defendant  to  be  levied  upon  the  defendant's  supposed  equity 
of  redemption  in  some  real  estate,  which  supposed  right  of  re- 
demption was  accordingly  sold  and  the  plaintiff  became  the  pur- 
haser.  It  was  afterwards  ascertained  the  mortgage  which  Smith 
had  executed  upon  the  real  estate,  had  been  discharged  before 
the  levy  and  sale;  so  that,  in  fact,  there  was  no  equity  of  re- 
demption, but  Smith  owned  the  entire  estate.    The  plaintiff's 
execution  was  returned  satisfied  to  the  extent  of  the  proceeds 
of  the  sale  of  the  supposed  equity  of  redemption  in  the  real 
estate,  which  was  in  two  parcels,  one  of  which  was  afterwards 
sold  under  the  execution  of  another  creditor  as  the  property 
of  Smith.     Pillsbury  afterwards  brought  a  sci.  fa.  to  revive 
his  judgment  and  to  have  execution  notwithstanding  the  sales, 
upon  the  ground  that  the  plaintiff  had  acquired  no  title  to  the 
supposed  equity  of  redemption.     And  the  court  sustained  the 
proceeding,  remarking  that  "  the  debtor  having  an  absolute 
title  to  the  land  itself,  when  the  seizure  upon  the  execution 
was  made,  the  proceedings  of  the  affair  were  not  such  as  the 
statute  required  in  reference  to  such  an  estate."     The  court 
treated  the  sale  of  the  supposed  equity  of  redemption,  as  a 
sale  of  nothing,  as  a  nullity,  and  relieved  the  plaintiff  in  exe- 
cution from  his  purchase.     But  it  must  be  remarked  in  the 
first  place,  that  it  was  a  direct  proceeding  to  set  aside  the  sale. 
Sec.  and  in  the  next,  that  the  sale  there  was  of  a  supposed  es- 
tate which  did  not  exist,  and  that  the  mode  of  the  proceeding 
in  reference  to  the  supposed  equity  of  redemption  was  not 
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each  as  the  statute  required  in  regard  to  an  absolute  title. 
Further,  it  is  consistent  with  the  bill  of  exceptions  in  the  pres- 
ent case,  to  suppose  that  the  purchaser  and  all  others  present 
were  aware  that  the  executions  were  against  the  property  of 
the  plaintiff,  not  of  his  wife,  and  that  the  constable  did  not 
therefore  intend  to  proclaim  or  to  sell  the  supposed  life  estate 
as  the  present  property  of  the  wife,  but  as  the  property  of  the 
husband  in  right  of  his  wife.  In  this  way  we  think  he  must 
have  been  understood.  There  is  no  evidence  of  fraud  in  the 
purchaser.  It  was  probably  believed  by  him  and  others  that 
the  husband,  in  truth,  had  only  an  estate  for  the  lifetime  of  his 
wife  in  the  slave — hence  the  low  price  at  which  the  slave  was 
sold.  The  most  that  can  be  said  is,  that  in  the  present  case, 
the  officer  took  it  upon  himself  to  sell  a  limited  interest  when 
in  realty  the  defendant  in  execution  had  the  absolute  estate  in 
the  slave.  It  appears  that,  although  the  defendant  in  execu- 
tion had  the  absolute  property  in  the  slave,  yet  the  purchaser 
only  acquired  the  interest  that  was  actually  sold. — Guerrant 
v.  Anderson,  4  Rand.  Rep.  208 ;  Knight  v.  Leak,  2  Dev.  & 
Bat.  Law,  133.  We  therefore  think  the  sale  was  not  void  as 
against  an  innocent  purchaser.  Such  a  sale  might  probably 
be  set  aside  in  a  direct  proceeding  for  that  purpose,  but  if  so, 
it  would  be  done  upon  equitable  terms.  If  there  could  be  no 
summary  proceeding  for  this  purpose  before  the  justice  of  the 
peace,  it  could  be  done  perhaps  in  equity. 
Let  the  judgment  be  affirmed. 


PHILLIPS  vs.  BEENE.  . 

1.  An  opinion  expressed  by  the  court,  during  the  progress  of  a  trial, 
which  does  not  appear  to  have  been  given  in  charge  to  the  jury,  or  to 
have  been  in  any  way  connected  with  a  refusal  to  charge,  or  with  the 
admission  or  rejection  of  testimony,  cannot  be  the  subject  of  revision 
in  this  court. 

2.  Where  the  declaration  in  an  action  of  slander  alleges,  that  the 
words  spoken  were  in  reference  to  an  oath  taken  by  the  plaintiff  before 
the  register  and  raeeiver  of  a  land  office,  touching  the  entry  of  land, 
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proof  of  an  oath  taken  before  a  notary  public,  concerning  the  same 
subject  matter,  does  not  support  the  allegation. 

3.  A  party  is  entitled  to  have  a  correct  charge  given  in  the  words  in 
which  it  is  asked,  and  the  giving  of  another  charge,  after  its  refusal, 
the  same  in  substance,  will  not  cure  thp  eiror. 

4.  Parol  proof  of  an  entry  under  a  pre-emption  right  is  inadmissible, 
without  first  showing  that  the  record  evidence  thereof  cannot  be  had. 

Error  to  the  Circuit  Court  of  DeKalb.  Tried  before  tlie 
Hon.  Lincoln  Clark. 

This  was  an  action  of  slander  by  the  defendant  against  the 
plaintiff  in  error.  The  declaration  avers  that  in  a  matter  of 
controversy  wherein  Jacob  Beene  weis  establishing  a  pre- 
emption right,  &c.,  before  the  register  and  receiver  of  the  land 
office  at  Lebanon,  the  plaintiff  was  sworn  as  a  witness  before 
said  register  and  receiver,  and  gave  testimony,  and  that  the 
defendant  spoke  and  published  of  and  concerning  said  plain- 
tiff and  his  said  oath  and  testimony  the  false,  malicious  and 
defamatory  words,  &c.  The  bill  of  exceptions  recites  that 
"  the  above  entitled  cause  came  on  for  trial,  when  the  question 
was  raised  before  the  court  as  to  the  competency  of  the  regis- 
ter and  receiver  of  the  land  office  at  Lebanon  to  administer 
an  oath  to  witnesses  and  applicants  for  the  benefit  of  the  pre- 
emption law  of  22d  June  1838,  when  the  court  determined 
that  in  law  the  register  and  receiver  was  competent  to  admin- 
ister such  oaths,  to  which  defendant  excepts."  The  proof  ad- 
duced in  support  of  the  declaration  was  the  copy  of  an  affida- 
vit, certified  by  the  commissioner  of  the  General  Land  Office, 
which  affidavit  was  made  and  sworn  to  by  the  plaintiff  before 
a  notary  public,  and  had  reference  to  a  pre-emption  claim  pre- 
ferred by  Jacob  Beene  to  the  register  and  receiver  at  Lebanon. 
The  plaintiff  also  proved  by  a  witness,  that  a  pre-emption  had 
been  obtained  in  the  land  office  at  Lebanon,  to  which  testi- 
mony the  defendant  objected,  but  the  court  overruled  the  ob- 
jection. It  was  in  evidence  that  it  was  customary  for  the  re- 
gister and  receiver,  or  either  of  them,  to  swear  witnesses,  ex- 
amine them,  and  turn  them  over  to  the  notary  to  reduce  their 
testimony  to  writing. 

The  defendant  asked  the  court  to  charge  the  jury,  that  if 
from  the  testimony  they  believed  the  oath  was  taken  before  a 
notary  public,  and  so  appeared  upon  the  face  of  his  certificate, 
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it  was  not  sufficient  proof  to  sustain  the  plaintiff's  allegation 
that  it  was  taken  before  the  register  and  receiver,  which  charge 
the  court  declined  giving,  but  charged  the  jury  that  if  from  the 
testimony  they  believed  the  oath  of  said  witness  was  taljen 
before  the  register  or  receiver,  both  being  present,  and  that  he 
was  by  them  examined,  and  then  turned  over  to  the  notary  pub- 
lic to  reduce  the  testimony  to  writing,  it  was  sufficient. 

The  rulings  of  the  court,  the  refusal  to  charge  as  requested 
and  the  charge  given  are  now  assigned  as  error. 

White,  for  the  plaintiff  in  error. 

J.  B.  Martin,  for  the  defendant  : 

1.  There  is  no  law  or  statute,  forbidding  a  notary  public 
from  administering  the  oath  in  cases  of  this  character ;  and  it 
is  proved  that  such  has  ever  been  the  custom  in  the  land  office 
in  which  this  proceeding  was  had. — 8  Wheaton,  326;  Hiil  v. 
Norris,  2  Ala.  Rep.  640. 

2.  The  custom  or  usage  here  established  is  not  opposed  to 
any  established  principle  of  law,  nor  unreasonable  in  itself. — 
On  the  contrary,  it  is  equally  important  for  convenience  and 
dispatch  of  business,  that  the  register  and  receiver  should 
swear  witnesses,  through  some  person  appointed  for  that  pur- 
pose, as  that  the  judge  of  the  Circuit  or  County  Court  should 
swear  their  witnesses  through  clerks,  for  which  in  most  cases 
there  is  no  express  authority. — Gibson  v.  Culver,  17  Wend. 
306;  Desha,  Smith  &  Co.  v.  Holland,  12  Ala.  516;  2  Cowan 
&  Hill's  Notes,  1413-14 ;  Brown  v.  Farran,  3  Ohio,  154. 

The  charge  of  the  court  is  sustained  by  the  case  of  Hall  y. 
Montgomery,  8  Ala.  Rep.  510. 

CHILTON,  J. — We  cannot  review  the  'point  first  at- 
tempted to  be  presented  by  the  bill  of  exceptions.  That  in- 
forms us  that  when  the  cause  was  being  tried  a  question  was 
raised  before  the  court  as  to  the  competency  of  the  register 
and  receiver  of  the  land  office  to  administer  an  oath  to  wit- 
nesses and  applicants  for  the  benefit  of  the  pre-emption  law 
of  22d  June  1838,  when  the  court  determined  that  in  law  the 
register  and  receiver  was  competent  to  administer  such  oaths. 
How  the  question  was  raised  does  not  appear.    It  may  have 
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bceii  insisted  on  by  the  counsel  as  an  abstract  proposition  of 
law,  and  the  court  may  have  differed  with  him,  but  it  cannot 
be  seriously  contended  that  every  expression  of  opinion  by  the 
court  during  the  progress  of  the  trial,  if  erroneous,  shall  fur- 
nish ground  for  reversal.  Such  opinion  must  in  some  way 
influence  the  result  of  the  cause,  or  be  supposed  to  do  so  by 
being  given  in  charge  to  the  jury,  or  by  a  refusal  to  charge, 
or  by  being  connected  with  the  exclusion  or-admission  of  the 
evidence.  A  judge  may  decide  right  from  a  wrong  reason, 
and  if  his  decision  be  right,  the  revising  court  Avill  not  reverse, 
whatever  erroneous  propositions  of  law  he  may  assume  as 
the  predicate  for  his  conclusion.  As  then,  in  this  case,  it  does 
not  appear  that  the  opinion  expressed  by  the  judge  was  given 
m  charge  to  the  jury,  or  even  expressed  in  their  hearing,  and. 
as  the  bill  of  exceptions  does  not  show  that  it  was  in  any  way 
connected  with  the  admission  or  rejection  of  testimony,  we 
cannot  notice  the  point  further  than  to  consider  it  as  the  res- 
ponse of  the  court  to  the  suggestion  of  the  counsel,  in  no  way 
connecting  itself  with  the  judgment  in  the  cause. 

The  declaration  charges  that  the  slanderous  words'  were 
spoken  by  the  defendant,  of  and  concerning  the  plaintiff,  and 
concerning  a  certain  oath  taken  by  said  plaintiff  before  the  re- 
gister and  receiver  of  the  land  office  at  Lebanon,  in  the  mat- 
ter of  a  controversy  pending  before  them  in  relation  to  a  pre- 
emption entry,  in  which  said  plaintiff  was  examined  as  a  wit- 
ness, &c.  The  defendant  asked  the  court  to  charge  the  jury, 
that  if  from  the  testimony  they  believed  the  oath  was  taken 
before  a  notary  public,  and  so  appeared  upon  the  face  of  his 
certificate,  it  was  not  sufficient  proof  to  sustain  the  plaintiff's 
allegation  that  it  was  taken  before  the  register  and  receiver. 
The  affidavit  of  the  party  appears  to  have  been  made  before  a 
notary,  and  by  him  certified  as  sworn  to  and  subscribed  be- 
fore him,  which  affidavit  was  forwarded  to  the  General  Land 
Office,  and  a  certified  copy  used  in  the  court  below.  This 
charge  was  clearly  not  abstract,  and  it  presented  the  question 
of  variance  between  the  declaration  and  the  proof.  We  think 
it  exceedingly  clear  that  if  a  suit  is  brought  for  slanderous 
words  uttered  respecting  a  party's  testimony  in  one  court,  it 
will  not  suffice  to  sustain  the  declaration,  if  the  words  are  not 
actionable  in  themselves  without  the  colloquium,  to  prove  that 
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they  were  spoken  in  reference  to  a  different  oath,  or  an  oath 
administered  by  a  different  court.  The  charge  of  false  swear- 
ing before  the  register  and  receiver  would  not  be  the  same  as 
charging  the  party  with  swearing  falsely  before  a  notary  pub- 
lic, although  the  affidavit  might  be  made  in  respect  of  the  same 
subject  matter ;  and  a  recovery  for  the  one  would  constitute, 
I  apprehend,  no  available  bar  to  a  suit  for  the  other. — 7  Bac. 
Abr.  (Bouv.  ed.)  497  to  508 ;  Pharr  &  Beck  v.  Batchelor,  3 
Ala.  Rep.  237.  The  court,  we  conclude,  mistook  the  law  in 
refusing  this  charge ;  nor  is  the  error  cured  by  giving  another 
charge  subsequently,  embracing  substantially  the  charge  asked, 
but  limiting  it  to  the  testimony  as  the  court  seemed  to  suppose 
it  preponderated.  This  court  has  often  decided  that  a  party  is 
entitled  to  have  a  correct  charge  given  as  asked,  and  the  giv- 
ing of  another  charge,  the  same  in  substance,  after  the  refusal 
of  the  first,  will  not  cure  the  error. — 4  Ala.  Rep.  116 ;  11  ib. 
535;  ib.  1059;  13  ib.  222-537. 

We  are  not  called  upon  to  express  any  opinion  as  to  the 
authority  of  a  notary  public  to  administer  the  oath,  in  the  tak- 
ing of  which  the  party  was  charged  to  have  sworn  falsely. — 
We  know  that  affidavits  of  the  kind,  sworn  to  before  notaries 
public,  have  for  many  years  past,  at  some  of  the  land  offices 
of  this  State,  been  received  and  acted  on  by  the  registers  and 
receivers,  as  well  as  the  Department  at  Washington ;  and  it 
would  seem  somewhat  strange  that  there  should  be  no  autho- 
rity found  in  the  law,  or  the  regulations  of  the  General  Land 
Office  Department  made  in  conformity  with  the  law,  to  receive 
such  proof.  As,  however,  the  case  does  not  involve  the  point, 
we  decline  its  investigation.  See,  however,  Hall  v.  Mont- 
gomery, 8  Ala.  Rep.  510. 

The  admission  of  parol  proof  to  show  that  Beene  obtained 
a  pre-emption  right  was  clearly  erroneous.  The  officers  of 
the  land  office  keep  their  records  of  entries  made,  and  the  re- 
ceiver gives  to  the  party  making  such  entry  a  duplicate  re- 
ceipt for  the  payment,  specifying  the  land  entered,  the  date, 
the  area  of  the  land,  and  the  amount  paid.  As  there  is  better 
evidence  of  the  entry,  it  cannot  be  proved  by  parol,  without 
first  showing  that  the  better  testimony  cannot  be  had.  This 
point  was  expressly  decided  by  this  court  in  Yarbrough  v. 
Hood,  13  Alabama  Rep.  176.    See  also  Mitchell  v.  Cobb, 
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ib.  137,  where  it  was  held  that  parol  evidence  is  inad- 
missible to  show  that  land  was  or  was  not  an  Indian  re- 
servation. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


NOLEN  &  THOMPSON  vs.  THE  HEIRS  OF  GWYN. 

1.  Where  there  is  no  subscribing  witness  to  a  lost  deed,  a  sufficient  pre- 
dicate being  laid  to  let  in  secondary  evidence,  its  contents  may  be 
proved  by  any  one  who  has  read  it  and  knows  what  it  contains. 

2.  Where  a  subsequent  purchaser  insists  that,  as  against  a  prior  grantee, 
whoFe  deed  has  not  been  recorded,  he  is  a  bona  fide  purchaser  without 
notice,  it  is  incumbent  on  him  to  prove  the  payment  of  a  valuable 
consideration  :    The  recitals  in  his  deed  are  not  evidence  thereof. 

3.  Upon  the  approval  by  the  President  of  a  contract,  made  by  an  Indian 
reservee  under  the  Creek  Treaty  of  1832,  for  the  sale  of  his  land,  the 
title  of  the  purchaser  relates  back  to  the  date  of  the  contract,  and  in- 
ures to  his  intermediate  vendee,  whether  by  quitclaim  or  warranty 
deed. 

Error  to  the  Circuit  Court  of  Macon.  Tried  before  the 
Hon.  Geo.  W.  Stone, 

This  was  an  action  of  trespass  to  try  titles,  brought  by  the 
plaintiffs  against  Isham  Gwyn  in  his  life  time,  and  after  his 
death,  revived  against  his  heirs  at  law.  The  bill  of  exceptions 
contains  a  copy  of  the  patent  for  the  land  in  controversey  to 
William  H.  Simmons  and  George  W.  Thompson,  dated  the 
12th  January  1841,  which  recites  that  they  purchased  the  land 
in  1834,  from  an  Indian  reservee  under  the  Creek  treaty  of 
1832,  and  that  the  contract  of  purchase  was  approved  by  the 
President  on  the  11th  January  1841.  The  plaintiffs  rested 
their  title  before  the  jury  upon  the  patent  and  a  deed  from 
said  Simmons  to  Nolen,  dated  the  21st  May  1842.  The  de- 
fendants introduced  as  a  witness  one  Hope,  who  testified  that 
in  1839,  he  saw  in  the  possession  of  one  Council,  a  deed, 
which  he  read  enough  of  to  know  that  it  was  a  deed,  but  he 
was  not  asked,  nor  did  he  state  whether  there  was  or  was  not 
a  subscribing  witness  to  it.    The  witness  was  asked  by  the 


726  ALABAMA. 


Nolen  &  Thompson  v.  The  Heirs  of  Gwyn. 


counsel  of  the  plaintiffs  if  he  knew  who  wrote  the  deed,  and 
answering  in  the  negative,  he  was  farther  asked  if  he  had  not 
said  that  it  was  in  the  hand  writing  of  one  Barclay,  to  which 
he  replied  that  he  may  have  said  so,  as  he  was  once  under 
that  impression.  Barclay  was  subsequently  introduced  by 
the  plaintiffs  solely  to  impeach  the  credit  of  Hope,  and  testi- 
fied that  Hope  did  say  to  him  that  he  Barclay  wrote  the  deed 
and  that  one  Jolly  was  a  subscribing  witness  to  it.  The  bill 
of  exceptions  recites  that  the  defendants  having  laid  a  suffi- 
cient  predicate  to  let  in  secondary  evidence,  offered  to  prove 
the  contents  of  this  deed  by  said  Hope,  to  which  the  plaintiffs 
objected  on  the  ground  that  Jolly  was  not  produced,  Avhich 
objection  the  court  overruled,  and  the  witness  stated  that  the 
deed  was  dated  in  1839,  and  was  from  Simmons  to  Connell 
for  the  land  in  controversey.  The  defendants  then  offered  in 
evidence  and  read  to  the  jury  a  judgment  against  Connell, 
founded  on  a  forfeited  injunction  bond,  an  execution  issued 
thereon,  and  the  sheriff's  deed  for  the  land,  by  virtue  of  a 
sale  under  said  judgment  and  execution,  to  said  Gwyn — all 
bearing  date  in  1842,  after  the  purchase  of  the  said  Nolen, 
and  proved  the  possession  in  Connell  to  within  a  short  time 
before  the  date  of  the  deed  from  Simmons  to  Nolen,  at  which 
time  Simmons  was  in  possession.  Upon  this  evidence  the 
plaintifl's  asked  a  charge  of  the  court,  which  was  refused  and 
which  will  be  found  copied  in  the  opinion  of  the  court.  To 
the  ruling  of  the  court  and  its  refusal  to  charge  as  requested, 
the  plaintiffs  excepted  and  now  assign  them  as  error. 

S.  Williams^McLesteh  and  Cocke,  for  pl'ffs. 

Rice,  Belser  &  Harris,  for  defendants. 

D  ARGAN,  C.  J. — It  is  not  necessary  to  determine  whether 
an  injunction  bond,  after  the  dissolution  of  the  injunction, 
creates  a  lien  on  the  lands  of  the  obligors  or  not,  for  it  is  clear 
that  after  a  levy  and  sale  by  an  execution  issued  on  the  bond 
in  the  manner  prescribed  by  the  act,  the  title  passes  to  the 
purchaser.  It  follows,  therefore,  that  Gwyn  by  his  purchase 
acquired  such  title  as  Connell  had ;  he  stands  in  the  stead  and 
shoes  of  Connell,  and  if  the  plaintifl's  are  entitled  to  recover 
as  against  Connell,  they  are  equally  eniitlcdto:  recover  againat 
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Gwyn.  This  view  renders  it  unnecessary  to  examine  some 
of  the  questions  argued  at  the  bar,  and  leaves  but  three  upon 
which  we  think  it  is  necessary  to  express  an  opinion.  1st. 
Did  the  court  err  in  permitting  parol  proof  of  the  contents  of  the 
deed  from  Simmons  to  Connell  ?  The  proof  does  not  show 
that  there  was  a  subscribing  witness  to  the  deed.  It  is  true, 
that  Barclay  testified  that  Hope,  by  whom  the  contents  of  the 
deed  from  Simmons  to  Connell  were  proved,  stated  to  him 
that  one  Jolly  was  a  witness  to  the  deed,  but  it  must  be  borne 
in  mind  that  Barclay  was  introduced  for  the  sole  purpose  of 
impeaching  the  credibility  of  Hope,  and  had  never  seen  the 
deed,  nor  did  he  know  whether  there  was  a  subscribing  wit- 
ness to  it  or  not.  The  testimony  of  Barclay,  though  legal 
for  the  purpose  for  which  it  was  introduced,  did  not  prove 
or  even  tend  to  prove,  that  the  deed  was  attested  by  a  sub- 
scribing witness.  The  bill  of  exceptions  affirms  that  a  suffi- 
cient predix3ate  was  laid  to  let  in  secondary  evidence  of  the 
contents  of  the  deed,  and  there  was  no  proof  that  there  was 
a  subscribing  witness  to  it.  Any  person,  therefore,  who  had 
seen  and  read  the  deed  and  who  knew  its  contents,  was  com- 
petent to  testify  as  to  what  it  conveyed. 

2.  The  testimony  tended  to  show  that  Simmons  one  of  the 
patentees  was  in  possession  of  the  land  at  the  time  he  con- 
veyed to  Nolen,  and  there  was  no  evidence  that  Nolen  had 
notice  of  the  deed  from  Simmons  to  Connell,  nor  has  the  deed 
to  Connell  ever  been  recorded.  The  plaintiffs  requested  the 
court  to  charge  the  jury,  that  if  they  believed  that  Simmons 
executed  a  deed  for  the  land  in  the  year  1839,  to  Connell, 
who  took  possession  and  occuf)ied  it  five  or  six  years,  and 
then  left  the  possession,  that  afterwards,  Simmons,  the  grantor, 
went  into  possession,  and  whilst  so  in  possession,  exercising 
acts  of  ownership  over  it,  he  sold  it  to  Nolen,  then  Nolen 
was  an  innocent  purchaser  without  notice,  and  imist  be  pro- 
tected ;  this  charge  was  refused,  aud  the  plaintiffs  excepted. 
As  the  deed  to  Connell  has  never  been  recorded,  of  course  it 
must  be  void  as  against  a  subsequent  bona  fide  purchaser,  this 
is  expressly  declared  by  our  statute.  The  whole  question 
then  is,  whether  Nolen- is  a  bona  fide  purchaser — if  he  is,  he  is 
entitled  to  recover,  not  only  as  against  Connell,  the  first  ven-- 
dee  from  Simmons,  but  also  against  any  one  else  who  claims 
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through  Connell ;  for  if  the  deed  to  Connell  be  void  because 
it  has  not  been  recorded,  no  one  can  have  a  title,  who 
claims  through  it  as  against  a  bona  fide  purchaser.  When 
one  insists  that  he  is  a  hona  fide  purchaser  without  notice,  it  is 
incumbent  on  him  to  prove  two  facts:  1st — a  conveyance  of 
the  land  to  him,  and  secondly,  that  he  has  paid  a  valuable 
consideration  for  it.  If  he  fails  to  establish  either  of  these,  he 
has  failed  to  show  that  he  is  a  bona  fide  purchsiser. — Jewell  v. 
Palmer  &  May,  7  Johns.  Ch.  Rep.  65,  and  cases  there  cited. 
This  is  the  invariable  rule  in  equity,  and  it  cannot  be  conten- 
ded that  a  different  rule  prevails  at  law.  There  was  no  proof 
whatever  that  Nolen  had  paid  the  purchase  money  specified 
in  the  deed  to  him,  except  the  recitals  in  the  deed.  Are  such 
recitals  evidence  against  Connell,  or  those  who  claim  under 
him?  The  rule  we  think  is  without  exception,  that  the 
declarations  or  admissions  of  a  vendor  or  assignor,  made 
after  the  sale  or  assignment,  are  not  evidence  to  defeat 
his  vendee  or  assignee.  A  contrary  rule  would  enable 
a  vendor  or  assignor,  after  he  had  parted  with  all  his 
interest,  to  defeat  the  tide  of  his  own  purchaser.  Now, 
the  recitals  in  the  deed  from  Simmons  to  Nolen,  ac- 
knowledging the  payment  of  the  purchase  money  from  Nolen, 
can  be  considered  in  no  other  light.  Simmons  had  parted 
with  all  his  interest  in  the  land  by  his  deed  to  Connell,  and 
he  therefore  could  make  no  admissions  that  would  be  binding 
on  Connell  or  those  who  claim  under  him.  In  the  case  of 
Doe  on  the  demise  of  McGintry  et  al.  v.  Reese,  10  Ala.  137, 
the  precise  question  here  presented  was  raised.  The  plaintiff 
in  that  case  claimed  through  a  mortgage — the  defendant 
through  a  sheriff's  deed.  The  judgment  under  which  he  de- 
rived title  was  junior  to  the  mortgage,  but  the  debt  on  which 
the  judgment  was  rendered  was  older.  There  was  no  evi- 
dence of  the  consideration  of  the  mortgage,  except  the  recitals 
in  the  mortgage  deed.  This  court  held  that  they  were  not 
evidence  of  a  consideration,  but  must  be  considered  as  the 
declarations  or  admissions  of  a  stranger.  If  the  admissions  of 
the  mortgagor  contained  in  his  deed  cannot  be  received  as 
evidence  to  defeat  a  creditor,  whose  debt  was  not  in  judg- 
ment, when  they  were  made,  and  who  in  fact  was  the  owner 
of  the  land  when  the  mortgage  was  executed,  surely  the  ad- 
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mission  of  the  vendor,  after  he  has  parted  with  all  interest  in 
the  land,  cannot  be  received  to  defeat  his  own  deed. 

3.  But  it  is  contended  that  the  charge  should  have  been 
given  for  the  reason  that  the  patent  to  Simmons  and  Thomp- 
son bears  date  in  1841,  and  the  deed  from  Simmons  to  Con- 
nell  in  1839 ;  and  as  there  was  no  evidence  to  show  that  this 
deed  contained  a  covenant  of  warranty,  the  legal  presumption 
was,  that  it  was  a  mere  quitclaim  deed,  and  if  so,  the  title  de- 
rived by  the  patent  did  not  pass  to  Connell,  as  Simmons  had 
none  at  the  time  it  was  executed.  It  is  but  reasonable  to  sup- 
pose that  this  question  was  not  presented  to  the  court  below, 
for  the  charge  asked  is  not  the  most  appropriate  that  could 
have  been  requested  to  elicit  the  opinion  of  the  court  on  the 
question.  We,  however,  will  consider  the  question  as  if  rais- 
ed by  a  direct  and  appropriate  request.  The  recitals  in  the 
patent  show,  that  Simmons  and  Thompson  are  purchasers ' 
from  an  Indian  reservee,  under  the  treaty  of  1832  with  the 
Creek  Indians ;  their  contract  of  purchase  was  made  with  the 
Indian  in'  the  year  1834,  but  was  not  ratified  and  approved 
by  the  President  until  1841.  If  we  admit  that  Thompson  and 
Simmons  had  no  title  until  their  contiact  was  approved  of  by 
the  President,  and  that  until  then  it  was  void,  still  we  are 
clearly  of  the  opinion,  that  as  soon  as  it  was  approved  of  by 
the  President,  it  had  relation  back  to  the  date  of  the  contract 
with  the  Indian  reservee.  At  the  time  of  their  contract,  if. 
they  had  no  title,  yet  they  had  a  contract  capable  of  confirma- 
tion, and  when  confirmed,  their  title  would  relate  back  to  the 
time  of  their  purchase  from  the  Indian.  If  this  be  correct, 
then  the  deed  to  Connell,  whether  with  warranty,  or  whether 
it  was  a  mere  quitclaim,  would  pass  such  title  to  him  as  was 
conveyed  to  Simmons  by  the  patent.  After  a  deliberate  ex- 
amination of  the  question,  I  am  satisfied,  contrary  to  my  first 
impression,  that  there  is  no  error  in  the  record,  and  the  judg^ 
ment  must  be  afiirmed.  <. 

Chilton,  J.,  not  sitting,  having  been  of  counsel  before  his 
election  to  the  Bench. 

51  :/ 
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BRAZIER  &  CO.  vs.  KING. 

1.  On  final  settlement  of  the  accounts  of  an  executor  or  administrator, 
the  Orphans'  Court  does  not  possess  tlie  power  to  render  a  decrete  in 
his  favor,  or  to  go  further  than  to  discharge  him.  Where  the  court, 
tlierefore,  certifies  a  balance  in  his  favor,  it  is  coram  non  jvdice,  and 
cannot  be  received  as  evidence  against  the  administrator  de  bonis  non. 

Error  to  the  County  Court  of  Lowndes.  Tried  before  the 
Hon.  E.  H.  Cook,  Judge. 

The  plahitiff  in  error  sued  out  a  summons  of  garnishment 
against  the  defendant  in  error  as  the  debtor  of  one  Boling 
Smith.  The  defendant  answered,  denying  any  individual  in- 
debtedness, and  submitted  a  statement  of  facts  for  the  judg- 
ment of  the  court.  From  this  statement  it  appears,  that  Smith 
was  the  executor  of  his  deceased  father,  Jeremiah  Smith,  and 
a  distributee  of  his  estate,  of  which  the  defendant  is  now  the 
administrator  de  bonis  non,  and  which  is  still  unsettled,  and 
that  in  a  settlement  of  the  administration  of  said  Smith  in  the 
Orphans'  Court  of  Autauga,  in  1844,  the  court  certified  a  bal- 
ance in  his  favor  against  the  estate  of  $2351  99.  No  pro- 
ceedings have  been  instituted  to  set  aside  this  settlement,  but 
the  garnishee  denies  its  correctness,  and  insists  that  upon  a 
fair  settlement  said  Smith  would  be  found  largely  indebted  to 
the  estate.  The  garnishee  states  that  he  is  in  possession  of  a 
considerable  amount  of  property  belonging  to  the  estate,  and 
that  he  has  been  informed  that  John  Steele  claims  the  distri- 
butive interest  of  said  Smith.  Upon  this  answer  an  issue  was 
formed  and  submitted  to  a  jury,  who  were  instructed  by  the 
court  that  if  they  believed  the  evidence,  no  such  indebtedness 
frorp  the  garnishee  to  Boling  Smith  was  shown  as  was  the 
subject  of  garnishment  at  the  suit  of  Smith's  creditors.  The 
plaintiff's  excepted  to  this  charge,  and  now  assign  it  as  error. 

Boling,  for  plaintiffs  in  error : 

This  case  is  unlike  the  one  of  Mock  v.  King,  garnishee,  15 
Ala.  Rep.  66.  That  was  a  proceeding  to  subject  to  the  pro- 
cess of  garnishment  the  undivided  ioter eat  of  one  of  several 
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distributees  of  an  estate,  in  the  hands  of  an  administrator  de 
bonis  non. 

In  the  case  at  bar,  Boling  Smith,  the  executor  of  Jeremiah 
Smith,  deceased,  on  final  settlement,  had  a  large  balance  de- 
creed in  his  favor,  which  proceeding  has  been  sanctioned  by 
this  court.  See  King  &  Ansley,  adm'rs,  v.  Smith  &  Steele,  15 
Ala.  Rep.  264. 

0.  P.  King,  who  became  administrator  de  bonis  non  of  the 
estate  of  Jeremiah  Smith,  and  who  succeeded  Boling  Smith, 
the  executor,  received  all  the  assets  of  the  estate,  and  had  in 
his  hands  the  amount  of  the  decree  in  favor  of  Boling  Smith, 
over  and  above  the  assets  of  the  estate ;  this  amount  belonged 
to  B.  Smith  individually,  and  not  as  distributee,  and  he  could 
sue  and  recover  the  amount  of  the  decree.  See  Sellers,  guar- 
dian, v.  Smith,  11  Ala.  Rep.  264 ;  Wilson  v.  Sergeant,  12  Ala. 
Rep.  778. 

B.  Smith  having  the  right  to  recover  the  amount  decreed 
him  by  the  Orphans'  Court,  by  an  action  of  debt  or  assumpsit, 
it  is  subject  to  garnishee  process  by  his  creditors.  See  Walke 
V.  McGehee,  11  Ala.  Rep.  273. 

Watts  &  Jackson,  for  defendant : 

1.  Garnishment  is  a  legal  process — no  equitable  interest  or 
chose  in  action  can  be  condemned  under  it.  Hopper  v.  Tho- 
mas, adm'r,  5  Ala.  442;  Jones  v.  Norris,  2  ib.  526;  Spaight 
V.  Johnson,  14  ib. ;  Mock  v.  King,  15  ib.  66,  and  authorities 
there  cited. 

2.  No  administrator  can  by  any  contract  charge  the  estate 
at  law,  of  which  he  is  administrator.  McEldery  &  Chapman 
v.  McKenzie,  2  Port.  33. 

3.  The  Orphans'  Court  had  no  power  to  make  any  such 
certificate  of  balance.  The  Orphans'  Court  has  no  power  to 
render  judgment  in  favor  of  any  person  except  creditors  and 
distributees,  and  no  power  to  render  judgment  against  any 
person  except  the  administrator  making  the  settlement.  See 
Jones  &  Conner  v.  Jemison  &  Slewart,  4  Ala.  632.  A  forti' 
ori  it  could  not  certify  a  balance  in  favor  of  the  atbninistrator 
making  the  settlement,  so  as  to  be  binding  on  subseqtienl  ad- 
ministrators. 

4.  No  action  of  assvunpsit  or  debt  would  Ue  ftgainst  the  ad- 
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ministralor  de  bonis  non  upon  the  certificate  of  balance  made  by 
the  Orphans'  Court  of  Autauga. 

The  facts  in  this  case  correspond  to  those  in  Mock  v.  King, 
15  Ala.  66,  and  that  case  is  directly  in  point  and  decisive  of 
the  present. 

CHILTON,  J. — Waiving  the  consideration  of  the  question 
whether  the  plaintiff  in  error  was  in  any  event  entitled  to  a 
judgment  upon  his  garnishment  without  having  first  afforded 
John  Steele,  to  whom  the  garnishee  answers  he  was  informed 
the  interest  of  Boling  Smith  had  been  transfered,  an  opportu- 
nity of  contesting,  we  will  proceed  to  the  investigation  of  the 
charge  of  the  court  which  was  excepted  to,  and  which  was, 
that  if  the  jury  believed  the  evidence,  no  such  indebtedness 
from  the  garnishee  to  Boling  Smith  was  shown  as  was  the 
subject  of  garnishment  at  the  suit  of  Smith's  creditors. 

In  Mock  V,  King,  15  Ala.  Rep.  66,  we  held  that  the  undi- 
vided interest  of  one  of  several  distributees  of  an  estate,  in  the 
hands  of  an  administrator  de  bonis  non,  &c.  is  not  subject  to 
the  process  of  garnishment.  That  decision  is  conclusive  upon 
the  plaintiff  in  error,  so  far  as  respects  the  distributive  share  of 
Boling  Smith  in  the  estate  of  Jeremiah  Smith,  deceased,  in 
the  hands  of  the  present  garnishee.  The  only  remeiining  ques- 
tion is,  whether  the  facts  set  forth  in  the  record  authorised  a 
judgment  against  the  garnishee  for  the  alleged  balance  due  to 
Boling  Smith,  certified  in  the  decree  of  final  settlement  made 
by  the  Orphans'  Court  with  Smith  as  executor  of  the  estate  of 
said  Jeremiah  Smith.  Upon  the  settlement  alluded  to,  the  entry 
of  the  Orphans'  Court  recites  that  the  account  of  the  executor, 
having  been  examined  by  the  court,  was  allowed,  and  ordered 
to  be  filed  and  recorded.  The  entry  proceeds — "And  it  ap- 
pears to  the  court  from  the  account  stated  and  allowed,  that 
the  said  estate  is  indebted  and  in  arrears  to  the  said  Boling 
Smith  in  the  sum  of  twenty-three  hundred  and  fifty-one  99-100 
dollars."  The  garnishee  denies  the  existence  of  this  balance 
in  favor  of  Boling  Smith,  and  insists  that  upon  a  fair  settlement 
of  his  accounts  as  executor  of  the  estate,  he  will  be  found 
largely  indebted.  What  is  the  effect  of  the  decree  of  the  Or- 
phans' Court?  It  is  insisted  by  the  counsel  for  the  plaintiff, 
that  it  ascertains  the  amount  due  from  the  estate  to  B.  Smith 
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in  his  individual  right,  and  which  sum  is  chargeable  upon  the 
assets  in  the  hands  of  King,  the  administrator  de  bonis  non,  and 
that  inasmuch  as  the  removed  executor  would  be  entitled  to 
sue  for  and  recover  from  the  administrator  de  bonis  non  the 
sum  thus  found  due  him,  the  process  of  garnishment,  which 
is  the  mere  exercise  of  that  right  in  a  summary  mode  on  the 
part  of  the  creditor  of  Smith  in  his  stead,  will  lie  to  recover 
the  fund. 

Without  stopping  to  determine  whether  or  not  such  action 
would  lie,  in  case  there  really  existed  an  indebtedness,  as  cer- 
tified by  the  Orphans'  Court,  it  is  sufficient  for  the  present  pur- 
pose to  remark  that  the  Orphans'  Court,  although  by  the  sta- 
tute invested  with  jurisdiction  to  settle  the  accounts  of  the  re- 
moved administrator  or  executor,  and  to  render  a  decree  in 
behalf  of  the  administrator  de  bonis  non  under  a  recent  statute, 
does  not  possess  the  power  to  give  any  judgment  in  favor  of 
the  removed  executor  against  the  administrator  de  bonis  non. 
The  sentence  of  that  court,  going  beyond  the  discharge  of  the 
executor,  was  clearly  coram  nonjudice,  and  does  not  conclude 
the  parties  from  showing  that  such  balance  does  not  exist. 

In  Jones  &  Conner  v.  Jemison  &  Stewart,  4  Ala.  Rep.  632, 
it  was  held  that  the  Orphans'  Court,  on  the  final  settlement  of 
an  estate,  had  no  jurisdiction  to  render  judgment  against  any 
person  but  the  representative  of  the  estate  to  be  settled.  In 
the  case  before  us,  no  judgment  against  the  administrator  de 
bonis  non  was  entered.  The  balance  was  ascertained  as  inci- 
dental to  the  settlement  of  the  account.  The  court  could  go 
no  farther  than  to  discharge  the  executor,  and  this  was  the  ef- 
fect of  the  settlement.  (King  &  Ansley,  adm'rs,  v.  Smith  & 
Steele,  15  Ala.  Rep.  264.)  All  beyond  this  was  matter  wholly 
without  the  jurisdiction  of  the  court,  and  could  not  be  received 
as  evidence  to  charge  the  administrator.  It  follows  from  this 
view,  as  the  settlement  constituted  the  only  evidence  of  the 
indebtedness  of  the  estate  to  Boling  Smith  aside  from  his  in- 
terest as  a  distributee,  the  charge  of  the  court,  which  in  effect 
denies  its  sufficiency  to  authorise  a  judgment  againsf -the  gar- 
nishee, was  correct. 

Let  the  judgment  be  affirmed. 
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STEWART,  Guardian,  vs.  LEWIS,  by  his  Guardian,  &c. 

1.  A  mother,  in  poor  circumstances,  is  not  bound  to  support  her  infant 
child,  when  it  can  be  supported  out  of  its  own  estate,  and  where  she 
has  done  so,  a  just  allowance  should  be  made  to  her  for  its  past  main- 
tenance. 

3.  If  the  guardian  of  an  infant,  without  an  order  from  the  Chancellor,  or 
Judge  of  the  Orphans'  Court,  appropriate  the  principal  of  his  ward's 
funds  to  any  purpose  whatever,  he  does  so  at  his  peril,  but  if  the  ap- 
propriation was  such  as  the  Chancellor  or  Judge  would,  on  applica- 
tion, have  authorised  and  directed,  he  should  be  allowed  it  on  the  set- 
tlement of  his  accounts. 

Error  to  the  Orphans'  Court  of  Montgomery.  Tried  before 
the  Hon.  Adam  C.  Felder. 

The  facts  of  this  case  will  be  found  sufficiently  set  out  in 
the  opinion  of  the  court. 

Watts  &  Jackson,  for  plaintiff  in  error : 

1.  Under  the  facts  set  forth  in  the  record,  the  mother  is  en- 
titled to  compensation  for  the  support  of  her  son. — See  Whip- 
ple V.  Dow,  2  Mass.  415 ;  Dawes  v.  Howard,  4  ib.  97. 

2.  The  assertion  in  the  record,  that  the  mother  was  able  to 
support  her  son,  is  a  gratuitous  opinion.  Whether  the  moth- 
er was  able  to  support  her  son  or  not,  is  a  matter  of  deduction 
or  inference,  and  the  inference  must  be  based  upon  facts ;  and 
it  cannot  be  infered  from  the  fact  stated  in  the  record,  that  the 
widow  "owned  an  old  negro  woman  forty  years  old  and  a 
negro  boy  twelve  years  old,  and  one  hundred  and  fifty  acres 
of  land,"  that  she  was  therefore  able  to  board  her  son  without 
compensation.     This  is  bad  reasoning,  and  not  law. 

3.  The  son  received  by  his  guardian  a  separate  property 
from  his  father's  estate,  to  wit,  ^305  and  two  negroes,  and 
this  property  should  be  applied  to  his  maintenance  and  edu- 
cation. 

4.  The  allowance  of  the  ^94  for  physicians'  bills  and  other 
expenses,  has  nothing  to  do  with  the  merits  of  the  question, 
but  the  court  having  adopted  the  rule  of  allowing  charges  for 
expenses,  why  did  it  not  act  upon  that  rule  throughout  and 
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allow  the  charge  for  board  ?    If  the  physician's  bills  were  an 
item  of  expense  the  board  can  certainly  be  nothing  less. 

5.  Allowing  that  the  separate  estate  of  the  son  will  be  con- 
sumed in  his  support  by  the  time  he  is  brought  up,  it  is  better 
that  he  should  have  no  property  when  he  becomes  of  age,  than 
that  the  means  of  the  mother  be  exhausted  in  his  support,  and 
she  be  left  destitute  in  her  old  age. 

6.  At  the  common  law,  the  mother  is  not  entitled  to  the 
services  of  the  child,  and  therefore  she  is  not  bound  tP  support 
the  child. — Roberts  v.  Connely,  14  Ala.  Rep.  235 ;  see  partic- 
ularly the  reasoning  of  the  court  in  this  case  on  page  241 . 

No  counsel  for  the  defendant. 

PARSONS,  J. — This  cause  came  up  from  the  final  settle- 
ment of  Stewart,  as  late  guardian  of  William  H.  Lewis,  then, 
and  still  an  infant.  The  only  error  assigned  is,  that  the  court 
below  refused  to  allow  to  Stewart  on  the  settlement  certain 
sums,  which  he  had  paid  for  the  board  of  the  ward.  It  ap- 
pears by  the  bill  of  exceptions,  taken  by  Stewart,  oft  the  final 
settlement,  that  "  the  court  refused  to  allow  a  charge  in  said 
account  for  board  paid  by  said  guardian  to  Winney  Lewie, 
the  mother  of  said  William  H.  Lewis,  amounting  to  forty-five 
dollars  and  fifty  cents,  for  the  year  1844;  the  same  amount 
for  1845  for  board,  and  also  the  sum  of  two  hundred  and  six- 
teen dollars  for  board  for  the  years  1846,  1847  and  1848."  It 
appears  by  the  bill  of  exceptions,  that  Stewart  became  the 
guardian  on  the  24th  December  1845,  and'  that  the  ward  has 
resided  with  his  mother  ever  since  his  father's  death ;  that  the 
ward  was  still  of  tender  years,  having  been  born  in  Feb.  1843, 
being  his  mother's  only  child.  It  appears  that  the  Orphans' 
Court  refused  to  allow  for  the  money  paid  for  the  board,  or 
any  part  thereof.  It  further  appears  by  the  bill  of  exceptions 
that  the  mother  and  child  both  had  small  estates,  nearly  equal 
in  value,  and  it  is  to  be  infered  these  payments  were  made  out 
of  the  principal  of  the  funds  in  the  guardian's  hands. 

The  question  arises  whether  the  mother  is  compelled  to 
maintain  her  infant  child  Avhile  it  has  some  estate  of  its  own, 
she  being  in  limited  circumstances.  In  a  similar  case  in 
Massachusetts,  it  was  held,  that  the  mother  was  not  bound  to 
support  her  infant  children,  who  could  support  themselves, 
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and  in  this  opinion  we  concur,  especially  if  she  is  in  low  cir- 
cumstances.— Whipple  V.  Dow  and  Wife,  2  Mass.  Rep.  416. 
And  the  same  doctrine  was  re-asserted  in  Dawes  v.  Howard, 
et  al.  4  Mass.  Rep.  97,  in  which  the  court  cites  a  passage  from 
Comyn's  Digest,  Chancery  3,  O.  1,  2, 3,  R.  6,  that  "  the  court 
may  make  a  liberal  allowance  out  of  the  infant's  estate  to  the 
mother,  or  a  guardian  who  is  in  distressed  circumstances." 

The  bill  of  exceptions  in  the  present  case  would  have  been 
more  satisfactory,  if  it  had  shown  that  the  mother  had  indi- 
cated an  intention  to  charge  for  the  board  of  her  child  as  far 
back  as  her  accounts  extended.  On  the  other  hand,  however, 
she  had  the  rightful  custody  of  it — there  was  no  guardian  then 
to  whom  she  could  make  her  intention  known.  It  does  not 
appear  either,  at  what  particular  time  or  times  her  accounts 
for  the  board  were  paid,  or  that  she  ever  expressed  her  inten- 
tion to  charge,  before  the  time  of  payment.  Presuming 
against  the  bill  of  exceptions,  in  consequence  of  these  omis- 
sions, we  conclude  that  the  guardian  paid  for  the  board  at,  or 
shortly  before  the  time  when  the  proceedings  for  final  settle- 
ment were  commenced,  and  that  the  infant's  mother  never  de- 
clared her  intention  to  claim  compensation  for  its  hoard  until 
about  that  time.  This  is  putting  the  question  in  its  strongest 
light  against  the  claim  of  the  guardian  to  be  allowed  for  these 
payments.  Still,  if  she  were  entitled  either  in  law  or  equity 
to  recover  for  board,  these  payments  ought  to  have  been  al- 
lowed. 

In  general,  a  father  is  not  entitled  in  any  form  to  compen- 
sation for  the  support  of  his  infant  children.  But  this  rule  has 
its  exceptions.  In  Reeves  v.  Brymer,  6  Vesey,  425,  a  father 
was  allowed  for  expenditures  made  in  support  of  his  infant 
daughter,  before  the  master's  report.  It  had  been  the  practice 
not  to  allow  for  support  in  such  cases,  previous  to  an  appli- 
cation for  the  purpose,  and  a  report  from  the  master,  and  then 
and  still  only  in  proper  cases.  But  in  the  case  cited,  the  Lord 
Chancellor  expressed  his  approbation  of  the  practice  as  alter- 
ed by  Lord  Rosslyn,  and  made  the  order  for  the  allowance. 
And  in  a  subsequent  case,  the  Lord  Chancellor  made  an  or- 
der, allowing  to  a  father  for  the  time  past,  as  well  as  for  the 
tinae-to  come. — Sherwood  v.  Smith,  6  Ves.  454.  There  are 
other  cases  still  to  the  same  effect. 
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But  at  a  subsequent  period,  the  Master  of  Roils,  according 
to  what  he  understood  to  be  the  then  present  practice,  limited  the 
practice  as  slated  in  Vesey,  cited  above,  but  said  that  the  court 
might,  in  a  special  case,  direct  an  inquiry  as  to  the  propriety 
of  an  allowance  to  the  father  for  past  maintenance  of  the  in- 
fant.—£xpar^e.  Bond,  2  Mylne  &  Keene,  439.  We  do  not 
doubt  the  propriety  of  thus  limiting  the  practice  as  to  a  father's 
claim  for  past  maintenance  of  his  child,  but  it  is  altogether  a 
different  question  as  to  a  mother's  claim,  who  is  not  bound  to 
support  it  if  it  can  be  supported  out  of  its  own  estate,  certain- 
ly not  if  she  is  poor,  as  in  this  case.  This  is  one  of  those  spe- 
cial cases,  in  which  it  is  very  clear  that  an  allowance  might 
be  made  for  past  maintenance.  It  is  upon  the  mere  equity  of 
the  case  that  such  an  allowance  is  made.  It  is  therefore  im- 
material whether  the  mother  exhibited  her  claim  at  the  time 
it  commenced  or  not. 

When  a  mother  and  her  children  take  the  estate  of  the  hus- 
band and  father  under  the  statute,  and  the  infants  remain  with 
her  and  are  supported  by  her,  we  think  she  is,  in  general,  en- 
titled to  an  account  for  their  support. — Wilkes  and  Wife  v. 
Rogers,  6  Johns.  565.  It  is,  therefore,  our  opinion  that  the 
mother  had  a  right  to  be  compensated  for  the  board  of  her 
infant  child,  which,  it  appears,  the  guardian  paid.  Whether 
he  paid  too  much  or  not,  is  a  different  question,  that  can  be 
decided  by  the  Orphans'  Court. 

There  is  still  a  question,  however,  whether  the  guardian 
could  appropriate,  without  leave  of  the  court,  any  portion  of 
the  capital  or  principal  of  the  infant's  estate  in  its  maintenance, 
or  for  its  debts.  In  England  they  cannot  dispose  of  the  prin- 
cipal of  the  funds  of  their  wards  in  any  case,  without  leave  of 
the  chancellor. — 4  Mass.  Rep.  99;  3  Daniel's  Chan.  Plead. 
&  Prac.  2088.  But  in  this  State,  it  is  enacted,  that  if  the  per- 
sonal estate,  and  rents  and  profits  of  the  real  estate,  be  not 
sufficient  for  the  maintenance  and  education  of  the  ward,  the 
Orphans'  Court,  on  full  investigation  thereof,  may,  order  the 
guardian  to  sell  such  parts  of  the  ward's  lands,  tenements  and 
hereditaments  as  they  shall  direct,  &c. — Clay's  Digest,  268, 
§  6.  But  in  the  present  case,  as  we  infer  from  the  bill  of  ex- 
ceptions, the  guardian  paid  the  mothers  account  for  board 
out  of  the  principal,  not  the  interest  of  the  funds  of  the  ward 
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in  his  haads,  and  this  without  the  order  of  the  chancellor,  or 
of  the  Orphans'  Court.  This  was  at  his  peril.  But  if  it  were  a 
payment  which,  on  application,  the  chancellor  or  the  judge  of 
the  Orphans'  Court  would  have  ordered,  the  guardian  should 
be  allowed  for  it. 

Let  the  decree  of  final  settlement  be  reversed  in  respect  of 
the  payment  for  the  board  to  the  mother  of  the  ward,  and  set- 
tled in  conformity  with  the  principles  of  this  opinion. 


WALLIS  vs.  LONG. 

1 .  A  mortgagee  may  release  his  mortgage  by  a  sufficient  parol  agree- 
ment, although  the  mortgage  be  under  seal  and  the  debt  unpaid. 

2.  Where  a  writ  in  detinue  is  served  on  the  defendant  twenty -four  days 
after  its  issuance,  the  execution  by  him  of  a  replevy  bond  for  the  pro- 
perty does  not  estop  him  from  showing  that  it  was  not  in  his  possess- 
ion at  the  comraencement  of  the  suit. 

Error  to  the  Circuit  Court  of  Talladega.     Tried  before  the 
Hon.  J.  J.  Woodward. 

This  was  an  action  of  detinue  brought  by  the  plaintiff 
against  the  defendant  in  error  to  recover  a  slave  by  the  name 
of  Harriett.  The  plaintiff  on  the  trial,  in  support  of  his  title, 
offered  in  evidence  a  deed  of  mortgage  of  said  slave  executed 
by  one  John  Simmons  to  him  on  the  6th  day  of  August  1844, 
to  secure  the  payment  of  certain  notes  to  him  by  said  Sim- 
mons. He  then  proved  the  value  of  the  slave  and  of  her  hire, 
and  execution  by  the  defendant  of  a  replevy  bond  for  the  slave 
when  the  writ  was  served,  which  was  twenty-four  days  after 
its  issuance.  The  defendant  proved  by  a  witness,  that  in  the 
latter  part  of  the  year  1845,  he  heard  the  plaintiff  and  said 
Simmons  conversing  about  the  debt  and  mortgage,  and  in  that 
conversation,  it  was  admitted  that  about  the  last  of  the  year 
1844,  there  had  been  an  exchange  of  Harriett  for  a  negro 
named  Sam,  and  that  by  agreement,  the  plaintiff  had  accep- 
ted Sam  in  lieu  of  Harriett,  and  had  him  in  possession 
two  or  three  months  when  he  went  back  to  the  possession  of 
Simmons.    It  was  further  shown  that  Harriett  never  was  in 
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the  plaintiff's  possession.  The  defendant  also  introduced  ev- 
idence tending  to  show  that  at  the  date  and  issuance  of  the 
writ  Harriett  was  not  in  his  possession,  but  in  the  possession 
of  his  son,  Robert  Long.  On  this  evidence  the  court  charg- 
ed the  jury,  that  by  an  executed  verbal  contract  a  lien  upon 
one  slave  might  be  substituted  for  a  written  lien  or  mortgage 
on  another,  but  it  must  be  an  entire  substitution  in  all  respects, 
and  not  a  temporary  exchange  merely,  and  that  if  they  believ- 
ed from  the  evidence,  that  there  had  been  such  a  substitution 
of  Sara  for  Harriett,  the  plaintiff  had  no  right  to  recover.  The 
plaintiff  asked  the  court  to  charge  the  jury,  that  the  execution 
of  tlie  replevy  bond,  at  the  time  of  the  service  of  the  writ,  es- 
topped the  defendant  from  denying  that  he  had  possession  of 
Harriett  at  the  commencement  of  the  suit,  which  charge  the 
court  refused  to  give.  To  the  charge  given,  as  well  as  to  the 
refusal  to  charge  as  requested,  the  plaintiff  excepted,  and  now 
assigns  them  as  error. 

White  &  Parsons,  for  plaintiff: 

The  charge  of  the  court  is  abstract.  There  was  no  evidence 
going  to  show  an  exchange  of  Harriett  for  Sam,  further  than 
the  mere  right  of  possession  for  a  few  months.  Under  the  mort- 
gage after  a  certain  time,  plaintiff  had  a  right  to  the  possession 
of  Harriett,  and  Sara  was  put  in  her  place  for  a  short  time. 
There  was  no  proof  of  any  verbal  mortgage  (if  any  such  non- 
descript is  known  to  the  law,)  nor  that  plaintiff  surrendered 
his  lien  upon  Harriett,  or  satisfied  his  mortgage.  The  evidence 
conduced  only  to  shew  an  exchange  of  one  negro  for  the  other, 
and  not  a  change  in  the  security  which  Wallis  had  taken  for 
his  debt. 

The  second  charge  asked  for  should  have  been  given. — 
Philips  V.  Hall,  8  Wend.  610;  Drown  v.  Smith,  3  N.  H.  299; 
Goslin  v.  Beene,  7  Bing.  339 ;  Harris  v.  Watson,  2  Barn.  & 
Cress.  549 ;  Philips  Ev.  C.  &  H.  notes,  vol.  2,  pt.  1,  p.  200,  et 
seq.',  Chapman  v.  Searle,  3  Pick.  38;  Bursley  v.  Hamilton,  lo 
Pick.  40. 

Rice  &  Morgan,  for  defendant : 

1.  A  mortgage  (or  any  other  contract  under  seal,)  will  be 
considered  as  abandoned  and  discharged  by  a  subsequent  ex- 
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ecuted  parol  contract. — Barrelli,et  al.  v.  O'Conner,  6  Ala.  Rep. 
617,  and  cases  therein  cited  ;  Deshazo  v.  Lewis,  5  Stew.  & 
Porter,  91. 

2.  Estoppels  are  not  favored.  They  must  be  mutually 
binding,  or  they  do  not  bind  either  party.  Admissions,  whe- 
ther written  or  verbal,  are  not  conclusive,  unless  they  have 
induced  the  other  party  to  act  upon  them. — Edmondson  v. 
Montague,  14  Ala.  Rep.  371. 

3.  Where  an  action  of  detinue  was  commenced  on  the  2d 
of  October  1848,  and  the  writ  was  executed  on  the  27th  of  that 
month  by  handing  defendant  a  copy  and  taking  bond  for  the 
delivery  of  the  slave  sued  for,  &c.,  the  execution  of  such  bond 
does  not  estop  the  defendant  from  denying  that  he  had  posses- 
sion of  the  slave  ;  but  if  the  defendant  can  prove  that  he  did 
not  have  possession  of  the  slave  sued  for  at  the  commencement 
of  tJie  suit,  he  will  be  allowed  to  do  so,  to  defeat  the  action. 

DARGAN,  C.  J. — A  mortgage  is  a  mere  security  for  the 
payment  of  a  debt.  It  forms  no  part  of  the  debt  itself,  and 
therefore  may  be  released  or  discharged  without  affecting  the 
validity  of  the  debt.  This  is  not  denied  by  the  counsel  for 
the  plaintiff,  but  it  is  contended  that  as  the  mortgage  deed  was 
under  seal  no  parol  agreement  should  be  received  as  evidence 
of  its  discharge.  To  this  argument  we  cannot  assent.  In  the 
case  of  Barrelli  &  Martin  v.  O'Conner,  6  Ala.  Rep.  617,  this 
court  held,  that  evidence  might  be  received  of  an  executed 
parol  contract  in  discharge  of  a  contract  under  seal.  The  de- 
cision is  well  sustained  by  authority,  and  in  our  judgment 
recognizes  the  correct  rule.  The  evidence  was  therefore  pro- 
perly admitted  and  it  justified  the  charge  given  by  the  court 
to  the  jury,  for  it  tended  to  show  a  new  and  distinct  contract 
with  the  mortgagor,  by  which  the  girl  Harriett  was  to  be  dis- 
charged from  the  mortgage  in  consideration  of  the  delivery  of 
the  boy  Sara,  who  was  to  be  retained  by  the  mortgagee  as  a 
pledge  for  the  security  of  the  debt,  in  lieu  of  Harriett,  who  was 
conveyed  by  the  mortgage  for  the  same  purpose.  Whether 
the  evidence  was  sufficient  to  establish  such  a  contract  or  not 
is  a  question  we  cannot  review — the  sufficiency  of  the  evi- 
dence is  a  matter  purely  for  the  jury,  and  if  they  erred  in  their 
conclusion  of  the  fact,  the  plaintiff  could  only  obtain  relief  by 
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a  motion  for  a  new  trial.  But  that  the  evidence  was  admissi- 
ble and  the  charge  appropriate,  as  applied  to  it,  we  enter- 
tain no  doubt. 

In  the  case  of  Ranley  v.  E-ice,  10  Mete.  7,  it  is  said  if  a  mort- 
gagor of  a  chattel  make  a  new  and  distinct  contract  with  the 
mortgagee,  by  which  he  delivers  to  him  not  only  the  mort- 
gaged chattel,  but  also  other  chattels  not  mortgaged,  to  be 
held  by  the  mortgagee  as  a  security  for  the  debt,  the  mortga- 
gee by  such  new  agreement  becomes  the  pawnee  of  all  the 
chattels  so  delivered,  as  well  those  previously  mortgaged  as 
those  that  were  not.  The  propriety  of  this  decision  is  mani- 
fest when  we  reflect  that  the  title  to  personal  property  may 
pass  by  parol,  and  the  fact  that  the  instrument  that  conveys 
the  title  to  the  owner  is  under  seal,  cannot  restrain  or  control 
his  right  or  capacity  to  convey  it  by  parol  or  mere  delivery. 
A  mortgagee  may  then  release  his  mortgage  by  a  sufficient 
parol  agreement,  although  the  mortgage  be  under  seal  and 
the  debt  unpaid. 

2.  The  writ  in  this  case  was  issued  twenty-four  days  be- 
fore it  was  served.     The  sheriff  took  possession  of  the  slave, 
as  the  plaintifFhad  made  the  affidavit  and  given  the  bond  re- 
quired by  the  statute,  and  the  defendant  on  the  day  of  the  ser- 
vice of  the  writ  executed  a  replevy  bond  in  the  usual  form. 
On  the  trial  the  plaintiff  requested  the  court  to  charge  the  jury 
that  the  replevy  bond  estopped  the  defendant  from  denying 
that  he  was  in  possession  of  the  slave  when  the  writ  was  is- 
sued.   The  plaintiff  is  bound  to  prove  that  his  cause  of  action 
occurred  before  the  suit  conomenced — therefore,  it  was  in- 
cumbent on  him  to  show  that  the  defendant  was  guilty  of  an 
unlawful  detainer  anterior  to  the  time  of  issuing  the  writ.  The 
bond,  however,  is  an  admission,  that  he  was  in  possession  at , 
the  time  the  writ  was  executed,  and  is  therefore  a  circum-  ^ 
stance  tending  to  prove  that  the  defendant  was  in  possession  > 
anterior  to  that  time,  and  in  the  absence  of  all  other  proof,  the  . 
jury  might  well  find  that  the  defendant  was  in  possession  at  . 
the  date  of  the  writ.     But  this  may  be  repelled  by  proof  to  the  , 
contrary,  as  the  bond  contains  no  recital  showing  that  the  de- 
fendant was  in  possession  previous  to  the  day  the  writ  was 
executed.     The  bond  estops  the  defendant  from  denying  that 
the  defendant  was  in  possession  at  the  date  of  the  service  of . 
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the  writ,  but  as  no  admission  or  recital  is  contained  in  it  show- 
ing possession  anterior  to  that  time,  it  cannot  preclode  the  de- 
fendant from  showing  that  at  the  date  of  the  writ  he  had  not 
the  possession  and  was  not  guilty  of  the  unlawful  detainer. 

We  are  satisfied  that  the  Circuit  Court  ruled  the  law  cor- 
rectly, and  the  judgment  must  therefore  be  affirmed. 


WARE  &  COWLES  vs,  DUDLEY. 

1.  Non-assumpsit  infra  sex  annos  is  a  good  plea  in  indebitatus  assumpsit. 

2.  To  support  a  count  on  an  account  stated,  it  is  not  necessary  to  prove  that 
tliere  had  been  diflerent  items  of  account,  cross  deraaiids,  or  mutual  deal- 
ings between  the  parties:  The  admission  of  a  certain  sum  due,  in  res- 
pect of  a  demand  for  which  aa  action  would  lie,  is  evidence  sufficient  to 
sustain  it. 

3.  Where  the  court  gives  an  affirmative  charge,  which  asserts  an  erroneous 
legal  proposition,  the  presumption  is,  in  the  absence  o<"  every  thing  to  ex- 
clude it,  that  there  was  some  evidence  on  ihe  point,  that  called  for  instruc- 
tion, although  none  appears  in  the  bill  of  exceptions 

4.  A  pleading  is  to  be  taken  most  strongly  against  the  party  whose  pleading 
it  is ;  and  where  tlie  plaintifij  in  his  replication  to  a  plea  of  the  defendant, 
avers  that  the  promise  alleged  was  to  pay  oat  of  the  proceeds  of  a  note, 
"  when  said  note  was  collected,"  the  averment  must  be  uoderstcod  to  meau 
when  the  whole  amount  was  collected. 

Error  to  the  Circuit  Court  of  Macon.  Tried  before  the 
Hon.  J.  J.  Woodward. 

The  plaintiffs  sued  the  defendant  in  error  in  intdebitatus  as- 
sumpsit, and  to  the  money  counts  added  a  count  on  an  account 
stated.  The  defendant  pleaded  the  general  issue,  and  as  his 
third  and  fourth  pleas  the  statute  of  limitations — avering  in 
the  third  that  he  did  not  "  undertake  and  promise  within  six 
years  next"  Sec,  and  in  the  fourth  that  he  did  not  " undertake 
and  promise  vjithin  three  years  next,"  &c.  To  each  of  these 
pleas  of  the  statute  of  limitations,  the  plaintiffs  demurred,  but 
the  court  overruled  the  demurrers.  They  then  took  issue  on 
the  fourth  plea,  and  replied  to  the  third  that  on  the  —  day  of 
1840,  the  defendant  had  in  his  possession  a  promissory 
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note  executed  by  John  and  Andrew  Gibson,  due  on  the  25th 
December  1841,  for  the  sum  of  two  thousand  dollars — three- 
fourths  interest  in  which  belonged  to  Geo.  W.  Dillard  and  Al- 
exander Burns ;  and  that  the  defendant,  at  the  request  of  Dil- 
lard and  Burns,  who  were  indebted  to  the  plaintiffs  by  note 
in  the  sum  of  ^875  95,  promised  to  pay  the  plaintiffs  the 
amount  due  on  said  note  of  Dillard  and  Burns  out  of  the  pro- 
ceeds of  said  note  executed  by  John  and  Andrew  Gibson, 
Avhen  said  last  named  note  was  collected,  &c.,  and  that  the 
said  note  of  John  and  Andrew  Gibson  was  collected  by  the 
defendant  within  less  than  six  years  next  before  this  suit  was 
instituted,  &c. 

By  the  bill  of  exceptions  it  appears  that  the  indebtedness  of 
Dillard  and  Burns  to  the  plaintiffs  and  of  John  and  Andrew 
Gibson  to  the  defendant  were  proven  as  stated  in  the  replica- 
tion, as  well  as  the  interest  of  Dillard  and  Burns  in  the  note 
of  the  Gibsons.  The  evidence  tended  further  to  show  that  the 
plaintiffs  in  1839  or  1840  delivered  the  note  of  Dillard  and 
Burns  to  one  Brazill,  for  the  purpose  of  endeavoring  to  secure 
the  payment  thereof  out  of  the  proceeds  of  the  note  due  by  the 
Gibsons,  and  that  Brazil!  had  an  interview  with  the  parties,  in 
which  Dillard,  Burns  and  the  defendant  agreed  that,  if  the 
plaintiffs  would  allow  an  offset  that  Dillard  and  Burns  claimed 
against  them,  they  would  endeavor  to  get  the  Gibsons  to  di- 
vide the  note  due  by  them  and  to  execute  one  to  the  plaintiffs 
for  an  amount  equal  to  the  balance  due  to  the  plaintiffs  on  their 
said  note  against  D.  and  B.,  or  if  the  Gibsons  refused  to  do  so, 
that  then  the  defendant  would  execute  to  the  plaintiffs  a  note 
for  that  amount,  and  that  they  would  meet  said  Brazill  at  his 
house  on  a  named  day,  some  two  or  three  weeks  thereafter,  to 
carry  out  the  arrangement.  It  further  appears  that  they  did 
not  meet  Brazill  on  the  appointed  day,  but  went  to  his  house 
a  day  or  two  after  to  perfect  the  arrangement,  but  Brazill  hav- 
ing given  up  the  note  to  the  plaintiffs,  nothing  further  was 
done.  The  defendant  collected  all  the  money  due  on  the  note 
of  the  Gibsons  in  cash,  except  $150,  and  for  the  balance  of 
$150  took  a  new  note  from  John  Gibson,  which  he  passed  to 
one  Felton  in  discharge  of  a  debt  due  by  defendant  to  one 
Abbott,  before  the  institution  of  the  suit.  The  defendant  on 
the  cross-examination  of  Brazill  asked  him  if  he  did  not,  on  a 
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day  and  at  a  place  which  were  named,  inform  John  Gibson 
that  the  matter  was  not  settled,  because  Ware,  one  of  the  pledn^ 
tiffs,  refused  to  allow  the  offset  claimed  by  Dillard  and  Burns, 
to  which  he  replied  in  the  negative.  The  defendant  offered 
to  prove  by  John  Gibson,  that  Brazill  did  so  inform  him  on 
the  day  and  at  the  place  named ;  the  plaintiffs  objected  to  the 
proof,  but  the  court  overruled  the  objection.  The  court  charged 
the  jury :  1st — that  under  the  count  on  the  account  stated,  the 
plaintiffs  could  not  recover,without  showing  that  there  were  mat- 
ters of  account  between  the  plaintiffs  and  defendant;  2d — that 
under  the  issue  formed  on  the  replication  to  the  plea  of  the 
statute  of  limitations  of  six  years,  the  enquiry  for  the  jury  was 
whether  the  whole  of  the  note  on  John  and  Andrew  Gibson 
had  been  collected  before  the  suit  was  instituted  and  within 
six  years  next  before  its  institution,  and  unless  they  should 
find  that  the  whole  had  been  collected  within  the  six  years, 
the  replication  was  not  sustained. 

The  plaintiffs  excepted  to  the  ruling  and  charges  of  the 
court,  and  now  assign  them  as  error. 

Rice  and  Belser,  for  plaintiffs  in  error : 

1.  The  decisions  of  the  court  upon  the  several  demurrers 
are  erroneous. 

2.  A  plaintiff  is  entitled  to  recover,  under  the  insimul  com' 
putassent  count,  upon  proof  of  any  admission  of  indebtedness, 
although  it  may  be  only  a  single  item  of  indebtedness.  The 
charge  is  erroneous  which  asserts  that  plaintiffs  could  not  re- 
cover, unless  there  were  "  matters  of  account"  between  the  par- 
ties. This  charge  could  not  fail  to  work  injury  to  plaintiffs  in 
such  a  suit  as  this. 

3.  All  the  questions  raised  in  the  record  are  insisted  on  by 
plaintiffs  in  error. 

GuNN,  with  whom  was  N.  W.  Cocke,  for  defendant: 

1.  The  demurrer  to  the  3d  and  4th  pleas  was  properly  over- 
ruled. Non-assumpsit  infra  sex  annos  is  the  proper  plea  in 
indebitatus  assumpsit. — 3  Chitty's  PI.  939,  note  f.  and  citations. 

2.  The  first  charge  is  somewhat  indefinite  and  is  certainly 
wanting  in  precision,  but  is  not  so  manifestly  erroneous  as  to 
reverse  the  case.    The  plaintiffs  should  have  asked  an  expla- 
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nation  and  that  it  be  made  more  specific. — Caskey  v.  Havi- 
land,  et  als.  13  Ala.  Rep.  314;  Hodges  v.  The  Br.  Bank,  13 
ib.  455 ;  Kenan  v.  Holloway,  at  January  term,  1849. 

3.  There  was  no  error  in  the  ruling  of  the  court  upon  the 
testimony.  The  defendant  had  a  right  to  impeach  the  plain- 
tiffs' witness  in  the  way  he  did. 

4.  The  whole  facts  of  the  case,  as  made  out  by  the  plaintiffi?, 
show  that  they  had  no  cause  of  action.  The  ruling  and  char- 
ges of  the  court,  if  all  were  erroneous,  could  therefore  do  them 
no  injury.— 13  Ala.  Rep.  517;  3  ib.  599;  ib.  419;  2  Howard, 
(Miss.)  662;  1  Missouri,  318;  4  Ohio,  388. 

PARSONS,  J. — As  the  second  plea  was  withdrawn  it  may 
be  left  out  of  view,  and  we  think  the  demurrers  to  the  third 
and  fourth  pleas  were  correctly  overruled.  The  questions  of 
law  arise  upon  the  count  on  an  account  stated  and  the  bill 
of  exceptions.  It  does  not  appe?ir  that  there  was  any  excep- 
tion or  charge  touching  the  contract  or  proposition  of  the  de- 
fendant as  proved.  The  whole  evidence  in  regard  to  it  is, 
perhaps,  not  stated  in  the  bill  of  exceptions.  We  refer  to  the 
question  whether  the  defendant  was  ever  bound  by  his  offer 
or  agreement,  as  it  appears  by  the  evidence,  so  far  as  that  is 
stated  in  the  bill  of  exceptions,  to  have  been  made  on  condi- 
tion, that  the  plaintifis  were  to  allow  a  set-off,  Avhich  Dillard 
&  Burns  claimed,  and  it  does  not  appear  to  have  been  proved 
that  the  plaintiffs  ever  allowed,  or  agreed  to  allow  the  set-off. 
It  was,  therefore,  a  question  if  the  defendant  might  not  re- 
tract his  offer  at  any  time  before  it  was  acceded  to  by  the 
plaintiffs.  But  with  these  questions,  or  with  any  question 
concerning  the  consideration  of  the  defendant's  alleged  agree- 
ment, we  have  nothing  to  do  at  present. 

If  Brazill  is  the  witness  by  whom  the  plaintiffs  proved  the 
alleged  agreement  of  the  defendant,  and  if  he  proved  that  it 
failed  in  consequence  of  any  omission  on  the  pgirt  of  the  de- 
fendant, then  the  defendant,  on  cross-examination,  had  a  right 
to  ask  him  if  he  did  not,  at  a  particular  time  and  place,  inform 
Gibson  that  the  matter  was  not  settled,  because  one  of  the 
plaintiffs  refused  to  allow  the  set-off.  And  as  Brazill  denied 
this,  the  defendant  had  a  right  to  prove  it  by  Gibson.  As  al- 
ready intimated,  the  bill  of  exceptions  is  obscure  in  this  part, 
52 
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and  it  does  not  even  show  that  Gibson  actually  testified.  We 
cannot  reverse  on  this  exception. 

In  the  next  place,  the  court  charged  that  the  plaintiffs  could 
not  recover  under  the  count  for  an  account  stated,  without 
showing  that  there  were  matters  of  account  between  the  par- 
ties, and  the  plaintiffs  excepted.  This  charge  implies  that 
there  must  have  been  different  items,  or  cross  demands,  or 
mutual  transactions,  and  in  this  there  was  error. — Brown  on 
Actions  at  Lavr,  548.  In  Porter  v.  Cooper,  1  C.  M.  &  R. 
387,  &c.,  Alderson  B.  said,  "  the  cases  have  come  to  this,  that 
an  admission  of  a  certain  sum  being  due  in  respect  of  a  de- 
mand for  which  an  action  would  lie,  is  evidence  sufficient  to 
support  an  account  stated."  It  is  not  necessary,  for  the  pur- 
pose of  supporting  this  count,  that  the  plaintiff  should  give  ev- 
idence of  the  several  items  constituting  the  account,  but  it  is 
sufficient  if  he  prove  the  account  stated,  for  that  is  the  cause 
of  action. — Bartlett  v.  Emery,  1  T.  Rep.  42.  It  is,  therefore, 
evident  that  this  charge  threw  the  burthen  of  unnecessary 
proof  upon  the  plaintiffs.  This  exception  was  not  taken  for 
a  refusal  to  instruct.  If  it  had  been,  the  bill  of  exceptions 
should  have  stated  so  much  of  the  evidence  as  was  necessary 
to  show  that  the  charge  ought  to  have  been  given.  But  the 
charge  was  given  against  the  plaintiffs,  and  as  a  proposition 
of  law,  we  think  it  was  erroneous.  In  this  view  of  the  ques- 
tion we  must  presume  that  there  was  some  evidence  in  the 
cause  which  called  for  instructions  on  the  point,  although 
such  evidence  may  not  appear  by  the  bill  of  exceptions. — Pe- 
den  v.  Moore,  1  Stew.  &  Por.  71 ;  Tharp  v.  The  State,  15  Ala. 
Rep.  749.  The  court  further  charged,  that  under  the  issue 
formed  on  the  replication  to  the  plea  of  the  statute  of  limita- 
tions of  six  years,  which  is  the  third  plea,  the  enquiry  for  the 
jury  was  whether  the  whole  of  the  note  on  the  Gibsons  had 
been  collected  by  the  defendant  before  this  suit  was  com- 
menced, and  within  six  years  of  the  time  it  was  commenced, 
and  there  was  an  exception  to  this  charge. 

The  replication  states  that  the  defendant  promised  to  pay 
to  the  plaintiffs  the  amount  of  their  debt  against  Dillard  & 
Burns  "  out  of  the  proceeds  of  said  note  executed  by  John  & 
Andrew  Gibson,  when  said  note  was  collected,"  and  then  the 
replication  avers  that  the  same  was  collected  within  six  years 
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next  before  this  suit  was  commenced.  If  we  take  the  defen- 
dant's promise  to  have  been  precisely  as  it  is  alleged  in  the 
replication,  then  it  was  a  promise  to  pay  when  the  note  was 
collected,  that  is  to  say,  the  whole  note ;  or  more  properly, 
the  whole  amount  secured  by  it.  Adhering  to  the  letter  of 
such  a  promise,  this,  we  think,  would  be  its  effect.  The  whole 
amount  of  a  note  cannot  be  considered  as  collected,  so  long 
as  a  part  remains  uapaid.  The  full  collection  was  the  event 
on  which  the  promise,  taking  it  literally,  was  to  be  performed. 
It  may  be  that  the  defendant  had  received  enough  on  the  note 
to  discharge  the  plaintiffs'  daim,  but  if  it  were  his  contract  to 
pay  when  the  whole  amount  should  be  received,  we  cannot 
say  that  part  was  equivalent  for  this  purpose  to  the  whole. 
In  saying  that,  we  should  assume  the  power  of  modifying  the 
the  contract  of  the  parties,  not  of  expounding  it.  It  may  be 
admitted  that  the  promise,  as  stated  in  the  replication,  does 
not  show  the  real  intention  of  the  parties  with  any  certainty. 
This  we  feel  and  admit,  and  it  follows  that  the  promise  in  this 
respect  is  doubtful.  But  in  all  doubtful  questions  of  the  kind, 
the  safe  rule  is  to  adhere  to  a  literal  construction,  so  long  as 
that  is  not  absurd  or  clearly  unreasonable.  It  may  have  been 
the  real  intention  of  the  defendant  not  to  bind  himself  to  pay 
until  he  received  the  whole  amount  of  the  note  on  the  Gibsons. 
It  appears  by  the  replication  that  he  owned  a  portion  of  the 
note  himself — that  the  residue  belonged  to  Dillard  &  Burns. 
It  does  not  appear  by  the  replication  that  he  promised  to  pay 
their  debt  out  of  his  portion.  To  avoid  the  necessity  of  this, 
it  may  have  been  his  intention  not  to  bind  himself  to  pay  until 
he  had  received  the  whole  amount.  Then  he  would  certainly 
have  enough  without  appropriating  his  own  part — hence,  a 
literal  construction  in  this  case  is  not  clearly  unreasonable. 
This  appears  to  have  been  a  parol  promise,  not  in  writing. 
We  do  not  mean  to  say  that  the  particular  words  that  the  par- 
ties may  chance  to  use  in  such  contracts  must  in  all  instances 
have  their  usual  effect.  That  should  never  be  when  it  would 
violate  their  clear  intentions.  In  such  cases,  however,  these 
contracts  should  be  stated  in  the  pleadings  according  to  the 
real  intention  of  the  parties,  or,  in  other  words,  according  to 
their  legal  effect.  The  evidence  is  another  tiling — if  that 
proves  that  they  employed  words,  which  did  not  aptly  ex- 
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press  their  meaning,  they  can  be  rejected  or  qualified,  so  as  to 
carry  out  the  real  intention  of  the  parties.  But  the  replication 
in  this  case  slates  a  promise,  the  effect  of  which,  as  stated,  was 
to  pay  after  the  defendant  had  collected  the  whole  amount  of 
the  note,  and  it  avers  that  he  did  collect  it  alL  A  pleading  is 
taken  most  strongly  against  the  party  whose  pleading  it  is. 
We  think  there  is  no  error  in  this  charge.  The  court  qualified 
the  charge,  but  as  the  qualification  was  favorable  to  the  plain- 
tiffs and  not  excepted  to,  it  is  not  necessary  to  notice  it. 

It  is  not  necessary  to  decide  the  last  exception.     Let  the 
judgment  be  reversed,  and  the  cause  remanded. 


ADAMS  vs.  DAVIS. 

1.  A.  and  O.  entered  into  a  verbal  contract,  by  which  A.  undertook  to  sell 
and  deliver  to  D.,  at  a  certain  time  and  place,  fifty  bales  of  cotton,  and  D. 
to  pay  him  therefor  ten  cents  per  pound.  About  the  time  fixed  on  for  the 
fulfillment  of  the  contract,  the  parties  agreed  that  the  time  of  performance 
should  be  postponed  to  another  named  day,  and  that  their  contract  shonid 
be  reduced  to  writing,  which,  however,  was  never  done.  On  the  day  last 
appointed,  D.  and  the  agent  of  A.  met  at  the  place  designated  for  the  de- 
livery, when  D.  took  the  agent  aside  and  said  to  him  that  A.  ought  to  let 
him  off  from  the  contract,  but  the  agent  proceeded  to  tender  him  the  cotton, 
which  he  refused  to  accept  and  pay  for :  Held — That  in  an  action  by  A.  lor  a 
breach  of  the  contract,  i/ieiyMesifonjWhether  the  parties  intended  by  the  second 
agreement  that  the  contract  should  be  no  longer  binding,  unless  reduced  to 
writing,  or  whether  they  intended  merely  that  it  should  be  reduced  to  wri- 
ting, with  the  view  of  being  mutually  furnished  with  more  certain  evidence 
of  what  the  contract  was,  ie  one  of  fact,  and  should  be  left  to  the  determina- 
tion of  the  jury. 

2.  The  pleader  need  only  state  so  much  of  a  contract  as  shows  the  plaintiff's 
right  to  recover :  He  may  state  it  according  to  its  legal  effect,  and  is  not 
bound  to  state  that  which  is  merely  matter  of  evidence. 

Error  to  the  Circuit  Court  of  Macon.     Tried  before  the 
Hon.  J.  J.  Woodward. 

The  facts  of  this  case  are  fully  set  out  in  the  opinion  of  the 
court. 
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Cocke,  for  plaintiff  in  error. 

GuNN  and  Rice,  for  defendant : 

The  charges  asked  were  properly  refused — not  only  because 
they  are  contrary  to  law,  but  because  they  are  abstract.  The 
first  seeks  to  qualify  the  inducement  to  have  the  contract  re- 
duced to  writing,  without  any  evidence  upon  which  to  base 
such  qualification,  and  further  to  make  the  intention  of  the  par- 
ties, aside  from  the  contract,  and  not  the  contract,  the  govern- 
ing principle.  The  second  charge  attempts  to  deduce  a  con- 
clusion as  to  waiver  of  one  of  the  terras  of  the  contract,  ad- 
verse from  the  evidence,  and  further  to  submit  a  question  *of 
law  to  the  consideration  of  the  jury. 

In  declaring  on  a  contract,  the  declaration  must  show  a  bind- 
ing agreement  between  the  parties,  and  a  violation  by  the  de- 
fendant; and  if  the  promise  of  the  plaintiff  forms  in  part  the 
inducement  to  the  promise  of  the  defendant,  the  plaintiff  must 
aver  and  prove  a  readiness  on  his  part.  Jones  v.  Powell,  15 
Ala.  Rep.  824. 

If  in  this  case  there  was  a  contract  between  the  parties,  there 
Is  a  variance  between  that  disclosed  in  the  pleadings  and 
proof.  Where  a  special  agreement  is  declared  on,  the  same 
must  be  proved  as  stated,  and  a  variance  will  be  fatal.  Shep- 
ard  V.  Palmer,  5  Conn.  95 ;  Bannell  v.  Tailor,  5  ib.  273;  Hough 
V.  Young,  1  Ham.  504 ;  Malford  v.  Bowen,  4  Halst.  315 ;  Stan- 
wood  v.  Scovell,  4  Pick.  422;  Adams  v.  Bower,  4  Litt.  7; 
Simpkins  v.  Montgomery,  1  N.  &  M.  589. 

A  contract  is  a  deliberate  engagement  between  competent 
parties  upon  a  legal  consideration. — Story  on  Con.  1.  There 
should  be  a  reciprocal  assent — the  minds  of  the  parties  should 
agree. — Ib.  52.  It  must  be  mutual,  and  everything  must  be 
done  which  the  stipulations  required  to  be  done. — Newland 
on  Con,  152.  If  we  apply  the  tests  here  laid  down  to  the  con- 
tract as  set  out  in  the  bill  of  exceptions,  then  in  fact  no  con- 
tract has  been  made;  and  until  the  same  was  reduced  to  wri- 
ting, there  was  no  contract  between  the  parties;  neither  is 
there  any  averment  on  the  part  of  the  plaintiff  of  performance 
or  an  oiler  to  perform.  When,  by  the  terms  of  a  contract, 
acts  are  to  be  performed  by  each  party,  neither  can  maintain 
an  action  against  the  other,  without  performance  or  an  offer  to 
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perform ;  and  when  the  same  is  required  to  be  reduced  to  wri- 
ting, or  to  be  executed  by  both  parlies,  it  is  imperative ;  until 
the  same  has  been  done,  each  one  having  a  right  to  stand  by 
the  terras  and  stipulations  agreed  upon.  Hare  v.  Huntington, 
3  Ship.  350;  Stabler  v.  Gunman,  7  Gill  &  Johns.  284;  Luey 
V.  Bundy,  9  N.  Hamp.  298 ;  Eleasen  v.  Henshaw,  4  Wheat. 
228 ;  Tucker  v.  Word,  12  Johns.  190;  Wood  v.  Edwards,  19 
Johns.  212. 

Where  there  are  special  and  common  counts  in  the  decla- 
ration, and  the  special  contract  is  proven,  and  evidence  is  given 
varying  the  special  contract  by  the  parties,  plaintiff  cannot  re- 
cover upon  either  the  special  or  common  counts.  Norris  v. 
Durham,  9  Cow.  151. 

The  charges  asked  were  properly  refused,  because  the  con- 
tract supposed  or  admitted  in  those  charges  is  not  the  contract  set 
forth  i?i  either  count  of  the  declaration.  It  was  not  a  term  of  the 
contract  declared  on,  that  "  the  whole  contract  should  be  reduced 
to  writing-J'  But  this  is  a  term  or  part  of  the  contract  proved 
and  admitted  in  each  of  the  charges  asked.  For  this  variance 
between  the  contract  declared  on  and  the  contract  embraced 
in  the  charges  requested,  these  charges  were  rightly  refused. 

CEIILTON,  J. — This  was  an  action  of  assumpsit  brought 
by  the  plaintiff  in  error  against  the  defendant,  upon  a  contract 
alleged  to  have  been  entered  into  between  them,  by  which  the 
plaintiff  agreed  that  he  Avould  deliver  to  the  defendant,  at  the 
Rail  Road  Ware-house  in  Montgomery,  fifty  bales  of  ginned 
cotton  of  the  plaintiff 's  first  gathering  and  packing  from  his 
crop  then  growing,  to  be  delivered  by  the  first  day  of  Novem- 
ber then  next  (1847.)  and  that  the  defendant  should  then  and 
there  accept  said  cotton,  and  pay  said  the  plaintiff  therefor  ten 
cents  for  each  and  every  pound  thereof. 

The  declaration  contains  three  counts,  the  last  of  which  was 
however  abandoned  upon  the  trial  in  the  court  below.  The 
first  count,  after  setting  out  the  contract  as  above  stated,  and 
avering  that  the  mutual  promises  of  delivery  of  the  cotton  on 
the  one  hand,  and  the  payment  of  the  money  on  the  other, 
formed  the  consideration  to  support  the  same,  contains  the 
further  averment  that  afterwards  the  parlies  mutually  agreed  to 
postpone  the  time  for  the  performance  of  the  said  contract  from 
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the  first  of  November  1847,  until  the  fifteenth-day  of  January 
1848,  but  that  in  all  other  respects  said  original  contract  re- 
mained unaltered.  The  count  then  proceeds  to  aver  the  ten- 
der of  the  cotton  and  the  ware-house  receipts  by  the  plaintift" 
to  the  defendant  at  the  time  and  place  last  agreed  on,  and  the 
defendant's  refusal  to  accept  the  cotton  and  to  pay  for  the 
same.  The  second  count  avers  the  agreement  to  deliver  the 
cotton  on  the  15th  January,  without  setting  out  the  original 
contract,  and  alleges  a  similar  tender  of  performance  on  the 
part  of  the  plaintiif,  and  refusal  on  the  part  of  the  defendant, 
&c.  Plea,  non-assumpsit.  Verdict  and  judgment  for  the  de- 
fendant. 

Upon  the  trial,  the  plaintiff  took  a  bill  of  exceptions,  by 
which  it  appears  that  he  introduced  evidence,  tending  to  prove 
a  contract  made  between  the  plaintiif  and  defendant  in  Sep- 
tember or  October  1847,  by  which  the  plaintiff  agreed  to  sell 
and  deliver  to  defendant,  at  the  Rail  Road  Ware-house  in 
Montgomery,  by  the  1st  November  1847,  fifty  bales  of  cotton 
of  the  first  picking  and  packing  of  his  then  grpwing  crop,  and 
said  defendant,  upon  the  delivery  thereof,  agreed  to  pay  the 
plaintiff  the  sum  of  ten  cents  per  pound  therefor.  It  was  also 
shown  that  about  the  time  for  the  delivery  of  the  cotton  ac- 
cording to  the  terms  of  the  above  contract,  the  plaintiff  and  de- 
fendant had  an  interview,  immediately  after  which  they  came 
before  two  persons,  who  were  examined  as  witnesses  in  the 
court  below,  when  the  plaintiff  observed  that  the  time  for  the 
delivery  of  and  payment  for  the  cotton  had  been  prolonged 
until  the  middle  of  January,  to  Avhich  the  defendant  assented. 
Plaintiff  also  said  that  he  and  defendant  had  agreed  that  their 
contract  should  be  reduced  to  writing.  The  defendant  asked 
who  should  draw  up  the  writing.  Plaintiff  replied  that  Knox 
(one  of  the  witnesses)  should,  and  that  defendant  could  sign 
it  and  leave  it  with  him,  Knox,  and  plaintiff  would  sign  it  on 
his  return  from  Montgomery.  Knox  asked  how  the  contract 
should  be  drawn  up.  Plaintiff  replied — "  state  what  the  con- 
tract is, — fifty  bales  of  my  first  picking  to  be  delivered  in  Mont- 
gomery by  the  middle  of  January,  and  defendant  to  pay  for 
it  ten  cents  per  pound."  It  appeared,  however,  that  the  agree- 
ment was  never  reduced  to  writing.  The  plaintiff  also  showed 
that  he  had,  at  the  time  last  agreed  pn,  viz.  the  15th  January 


752  ALABAMA. 


Adams  v.  Davis. 


1848,  fifty  hales  of  his  first  picking  and  packing  at  the  ware- 
house in  Montgomery,  as  agreed  upon ;  that  he  sent  his  agent 
on  said  day  to  make  delivery  thereof  to  the  defendant ;  that 
the  defendant  appeared  in  Montgomery  on  said  day,  and  tak- 
ing the  agent  aside,  said  to  him,  the  plaintiff  ought  to  let  him 
off  from  the  contract,  but  said  agent  in  behalf  of  the  plaintiff 
tendered  to  the  defendant  the  fifty  bales,  as  also  the  ware-house 
receipts  therefor,  and  defendant  refused  to  receive  and  pay 
for  the  same ;  and  that  such  cotton,  on  the  15th  January  1848, 
was  worth  only  about  seven  cents  per  pound.  Thereupon, 
the  plaintiff  asked  two  charges  to  be  given  by  the  court  to  the 
jury,  as  follows : 

1st.  That  if  they  believed  from  the  evidence  that  there  was 
a  contract  between  the  plaintiff  and  the  defendant,  by  which 
ihe  plaintiff  was  to  deliver  to  the  defendant,  at  the  Rail  Road 
Ware-house  in  Montgomery,  fifty  bales  of  cotton  of  his  first 
picking  and  packing,  by  a  certain  time,  and  that  afterwards 
the  parties  agreed  to  extend  the  time  of  delivery  and  payment 
to  the  15th  January  1848,  and  also  agreed  at  the  time  of  such 
extension  that  the  whole  contract  should  be  reduced  to  wri- 
ting, merely  for  the  purpose  of  having  more  certain  evidence 
of  what  the  contract  was,  and  not  as  a  condition,  without  the 
performance  of  which  the  contract  was  to  be  inoperative,  and 
if  they  should  also  believe  that  the  plaintiff,  on  the  15lh  Janu- 
ary 1848,  tendered  the  cotton  to  the  defendant  and  he  refused 
to  accept  and  pay  for  it, — then  the  plaintiff  was  entitled  to  re- 
cover. 

2d.  That  if  the  jury  should  believe  from  the  evidence  that 
there  was  a  contract  between  the  parties,  by  which  the  plain- 
tiff agreed  to  delivCT  to  the  defendant,  at  the  Rail  Road  Ware- 
house in  Montgomery,  fifty  bales  of  cotton  of  his  first  gather- 
ing and  picking,  at  a  certain  time,  and  that  afterwards  the  par- 
ties agreed  to  extend  the  time  for  the  delivery  of  the  cottoQ  to 
the  15th  January  1848,  and  also  agreed  at  the  time  of  such 
extension  that  the  whole  contract  should  be  reduced  to  writing, 
but  which  writing  was  not  executed  as  agreed  on,  and  that 
said  defendant  afterwards,  on  the  15th  January  1848,  with  a 
knowledge  of  the  fact  that  the  contract  had  not  been  reduced 
to  writing  as  agreed  on,  acknowledged  to  the  agent  of  the 
plaintiff  the  validity  of  the  previous  contract,  that  this  might 
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be  considered  by  the  jury  as  a  circumstance  from  which  they 
might  infer  a  waiver  of  that  part  of  the  agreement,  that  the 
contract  should  be  reduced  to  writing,  and  that  if  the  cotton 
was  tendered  on  the  loth  January  1848,  and  the  defendant 
refused  to  accept  and  pay  for  it,  then  the  plainliff  is  entitled  to 
recover. 

These  charges  the  court  refused  to  give,  and  the  plaintiff 
having  duly  excepted  to  such  refusal,  now  assigns  the  same 
for  error  in  this  court. 

There  can  be  no  doubt,  but  that  if  a  contract  was  entered 
into,  such  as  is  described  in  each  of  the  two  first  counts  in  the 
declaration,  and  the  plaintiff' has  tendered  a  compliance  on  his 
part  as  stated,  he  is  entitled  to  his  action ;  since  the  law  is  set- 
tled that  reciprocal  promises,  simultaneously  made,  to  sell  and 
deliver  goods  on  the  one  side,  and  to  pay  for  them  on  the 
other,  are  valid. — Story  on  Con.  82,  §  12 ;  8  Johns.  Rep.  304- 
This  position  is  not  gainsaid  by  the  counsel,  but  they  insist 
that  this  contract  was  not  complete,  since  it  was  agreed  that 
it  should  be  reduced  to  writing,  which  was  never  done.  The 
proof  conduced  to  show  that  a  valid  contract  for  the  sale  and 
delivery  of  the  cotton,  on  the  1st  of  November  1847,  existed 
verbally  at  the  time  the  parties  agreed  to  postpone  the  time 
for  performance  to  the  15th  day  of  January  1848.  After  this 
agreement  to  postpone,  the  contract  in  legal  effect  became  one 
for  the  delivery  of  the  cotton  and  payment  of  the  money  on 
the  day  last  stipulated,  and  might  well  be  declared  on  as  such. 
This  the  second  count  does.  If  it  was  a  part  of  the  contract 
that  it  should  not  operate  until  reduced  to  writing  and  signed 
by  the  parties,  then  it  would  be  incomplete  until  the  |x?rform- 
ance  of  the  condition,  upon  which  it  was  to  take  effect,  and  as 
it  would  remain  incomplete  until  the  condition  was  complied 
with,  the  parties  respectively  would  retain  until  then  the  locus 
peniteTiticB,  and  might  abandon  it,  or  refuse  to  complete  it. 

Whether,  by  the  agreement  of  the  parlies,  the  contract  was 
complete,  or  its  consummation  depended  upoii  some  subse- 
quent act  to  be  performed  by  them  respectively,  was,  under 
the  circumstances  of  this  case,  as  presented  by  the  record,  a 
question  of  fact,  which  should  have  been  left  to  the  jury.  Did 
they  make  a  verbal  contract  for  the  sale  and  delivery  of  the 
cotton  on  the  1st  November  1817  ?    When  the  lime  for  per- 
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forming  that  contract  arrived,  did  they,  without  intending  to 
abandon  the  previous  contract,  still  adhere  to  it,  but  merely 
postpone  the  time  for  its  performance?  Did  they  intend  that 
this  verbal  contract,  so  modified,  should  be  obligatory  and 
binding  as  a  parol  or  verbal  contract,  or  was  it  only  to  become 
operative  upon  the  condition  that  it  .should  be  reduced  to  wri- 
ting ?  In  fine,  was  it  merely  designed  by  the  agreement  to 
reduce  the  contract  to  writing,  that  they  might  mutually  fur- 
nish each  other  with  more  certain  and  permanent  evidence  of 
a  subsisting  valid  verbal  contract  ?  These  are  questions  of 
fact,  dependent  upon  the  intention  of  the  parties,  and  not  of 
legal  construction.  If  this  view  be  correct,  it  follows  that  the 
first  prayer  for  instructions  was  strictly  correct,  and  the  charge 
should  have  been  given:  For  it  is  very  clear  that  if  the  agree- 
ment was  complete  without  the  writing,  it  was  wholly  unne- 
cessary for  the  pleader  to  say  anything  of  the  promise  to  fur- 
nish the  evidence  of  the  contract,  and  which  neither  party  had 
fulfilled  ;  so  that  if  the  jury  should  find  that  the  agreement  to 
reduce  to  writing  was  not  a  condition  upon  which  the  con- 
tract was  to  become  operative,  but  was  designed  as  a  matter 
of  caution  or  convenience — furnishing  evidence,  as  the  charge 
prayed  for  assumes — then  the  facts  proved  would  sustain  the 
count ;  if  they  found  for  the  plaintiff,  the  other  facts  staled 
in  the  charge,  and  the  supposed  variance  between  the  decla- 
ration and  the  proof,  would  not  exist.  The  pleader  need  only 
state  so  much  of  a  contract  as  shows  the  plaintiff's  right  to  re- 
cover; he  may  state  it  according  to  its  legal  effect,  and  is  not 
bound  to  state  that  which  is  merely  matter  of  evidence. — Blick 
V.  Briggs,  6  Ala.  Rep.  687;  Brown  v.  Barnes,  ib.  694 ;  see  also 
Allen  V.  Goff,  13  Verm.  148.  So,  in  the  case  before  us,  if  the 
agreement  to  reduce  the  contract  to  writing  was  not  a  condi- 
tion upon  which  it  was  to  be  obligatory,  then  the  averment  of 
it  would  be  wholly  immaterial,  and  might  properly  be  rejected 
as  surplusage. 

As  the  view  we  have  taken  of  the  law  applicable  to  the  first 
charge  is  decisive  of  the  case  in  this  court,  it  is  unnecessary 
to  notice  the  points  raised  upon  the  other,  further  than  to  state 
that  although  the  statement  made  by  the  defendant  to  the  agent 
of  the  plaintiff,  that  he  ought  to  let  him  off  from  the  contract, 
was  a  circumstance  tending  to  show  either  that  he  did  not 
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regard  the  promise  to  reduce  the  contract  to  writing,  as  a  con- 
dition upon  which  its  validity  depended,  or  that  constituting 
such  condition,  he  had  waived  it,  still  it  was  for  the  jury  to 
weigh  it,  and  to  attach  to  it  such  importance  as  in  their  opin- 
ion it  deserved.  The  second  charge  seemed  to  place  the  evi- 
dence in  a  proper  light  before  them. — 6  G.  &  J.  157. 

We  do  not  think  the  charges  were  abstract,  as  insisted  on 
by  the  defendant's  counsel.  The  evidence  was  that  the  par- 
ties agreed  to  reduce  ^Hhe  contract  to  writing  f^  the  charge 
asked  for  assumed,  the  evidence  tended  to  show  that  the  whole 
contract  was  to  be  afterwards  put  in  writing.  This  is  but  a  ver- 
bal criticism,  and  too  refined  to  furnish  any  substantial  ground 
for  refusing  the  charge. 

Judgment  reversed  and  cause  remanded. 


McREA  ET  AL.  vs,  THE  INS.  BANK  OF  COLUMBUS. 

1.  When  an  attorney,  employed  to  collect  money,  is  called  on  for  a  set- 
tlement,, his  a  dniirision  of  the  amount  collected  is  competeit  evidence 
against  his  client,  but  the  client  may  nevertheless  show  by  other  proof 
that  tlie  fact  admitted  did  not  in  truth  exist. 

2.  The  allegaaons  of  a  bill  not  sworn  to  by  the  complainant  are  to  be 
considered  as  the  mere  suggestions  of  counsel,  but  those  contained  in 
a  bill,  which  is  verified  by  him,  are  competent  evidence  against  him. 

Error  to  the  Circuit  Court  of  Barbour.  Tried  before  the 
Hon.  Sam'l  Chapman. 

The  facts  of  this  case  are  set  forth  at  length  in  the  opinion 
of  the  court. 

P.  T.  Sayre,  for  plaintiff  in  error: 

1.  The  judgment  of  the  County  Court  was  erroneous.  Up- 
on the  verdict  of  the  jury,  the  judgment  should  have  been  so 
as  to  satisfy  the  original  judgment  as  to  the  $5190,  and  the 
court  should  have  ordered  satisfaction  for  that  amount  to  be 
entered. 

2.  The  court  ought  to  have  given  the  charge  first  asked, 
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lor,  aa  the  payment  of  the  judgment  to  the  attorney  of  the 
plaintiff  was  tantamount  to  a  payment  to  the  plaintiff  himself. 
Hudson  V.  Johnson,  1  Wash.  10 ;  Langdon  v.  Potter,  13  Mass. 
Rep.  320;  Lewis  v.  Gamage,  1  Pick.  347;  Commissioners  v. 
Rose,  1  Dessaus.  469. 

3.  Pettit  having  power,  as  the  attorney  of  the  plaintiff,  to 
satisfy  and  settle  said  judgment,  his  admissions  and  declara- 
tions were  competent. — 7  Cow.  739 ;  Erwin  v.  Blake,  8  Pet. 
18  ;  1  U.  S.  Dig.  329;  Siory  on  Ag.  156-7. 

4.  Pettit  was  the  attorney,  he  was  called  upon  for  the  pur- 
pose of  having  a  settlement,  and  his  declarations  made  at  the 
time  were  admissible  as  part  of  the  res  gestce. — 1  Greenl.  198. 

No  counsel  for  the  defendant. 

DARGAN,  C.  J. — The  facts  of  this  case  appear  to  be 
these :  The  Insiirance  Bank  of  Columbus  recovered  a  judg- 
ment against  Seth  Lore,  on  which  an  execution  was  issued 
and  placed  in  the  hands  of  Duncan  McRae,  as  sheriff  of  Bar- 
bour county.  He  failed  to  make  the  money,  and  the  Bank 
moved  for  judgment  against  him  and  his  securities,  suggest- 
ing that  he  could  have  made  the  money  with  proper  diligence. 
The  sheriff  and  his  securities  appeared  and  admitted  the  facts 
alleged  in  the  suggestion,  and  confessed  judgment  in  favor  of 
the  Bank  for  the  sum  of  six  thousand  seven  hundred  and  eigh- 
ty-one dollars.  On  this  judgment  executions  from  time  to 
time  have  been  issued.  At  the  February  term  of  the  County 
Court,  A.  D.  1849,  McRae,  the  sheriff,  and  his  securities  mov- 
ed the  court  to  enter  satisfaction  of  said  judgment,  alleging 
that  it  had  been  paid.  An  issue  was  made  up  involving  the 
inquiry  whether  the  judgment  had  been  paid,  and  submitted 
to  a  jury  who  returned  a  verdict  that  five  thousand  one  hun- 
dred and  ninety  dollars  had  been  paid  on  the  judgment,  but 
that  the  residue  was  still  due  and  unpaid.  On  this  verdict 
the  court  dismissed  the  motion  lo  enter  satisfaction  at  the  cost 
of  the  plaintiffs  in  error.  On  the  trial  of  the  issue,  a  bill  of 
exceptions  was  taken  to  the  ruling  of  the  County  Court,  the 
material  facts  of  which  appear  to  be  that  Seth  Lore,  the  ori- 
ginal debtor,  deposited  the  money  in  the  hands  of  Mr.  Pettit, 
the  attorney  of  the  Bank,  to  pay  the  judgment  against  the 
sheriff,  and  his  securities,  but  Pettit  subsequently  allowed  Lore 
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to  draw  a  portion  of  this  money  out  of  his  hands.  It  also 
appeared  that  Thomas  Lamply,  one  of  the  securities  of  the 
sheriff,  and  Thomas  F.  Foster,  an  attorney  of  the  Bank,  called 
on  Mr.  Pettit  for  the  purpose  of  making  a  settlement.  Pettit 
then  admitted,  that  he  had  in  his  hands  money  sufficient  to  sat- 
isfy said  judgment,  less  one  hundred  dollars,  which  had  been 
deposited  with  him  by  Lore,  for  the- purpose  of  paying  said 
judgment,  and  he  then  gave  to  Lamply  a  written  order  to  the 
coroner,  who  had  the  execution  for  collection,  directing  him 
to  stay  proceedings  on  the  execution.  The  Bank  then  intro- 
duced a  bill  filed  by  Duncan  McRae,  in  the  Chancery  Court 
of  Barbour,  praying  an  injunction  against  the  execution  for 
the  purpose  of  showing  the  amount  that  McRae  admitted  to 
be  due  on  said  judgment.  Some  of  the  securities  against 
whom  the  judgment  was  rendered  were  joined  as  complain- 
ants in  the  bill — the  others  were  parties  to  the  bond  for  the 
injunction.  The  plaintiffs  objected  to  the  admission  of  this 
bill  as  evidence,  which  objection  was  overruled  by  the  court. 
On  this  evidence,  the  plaintiffs  by  their  counsel  requested  the 
court  to  charge  the  jury,  1st,  that  if  they  believed  that  Pettit 
was  the  attorney  of  the  Bank,  and  that  a  sUm  of  money  suffi- 
cient to  satisfy  the  judgment  had  been  deposited  with  him, 
that  this  was  a  satisfaction  of  the  judgment.  2d.  That  if  they 
believed  that  Pettit,  the  attorney  of  the  Bank,  admitted  to 
Lamply  that  he  had  in  his  possession  an  amount  sufficient  to 
satisfy  the  judgment,  less  one  hundred  dollars,  and  then  gave 
an  order  to  the  coroner  to  stay  proceedings,  then  they  could 
only  find  in  favor  of  the  Bank  the  amount  claimed  to  be  due 
by  Pettit  with  interest,  which  charges  the  court  refused,  and 
charged  the  jury  that  the  admissions  of  Pettit  could  not  be 
received  as  evidence  although  his  acts  could.  The  plaintiffs 
excepted  to  the  ruling  of  the  County  Court  and  presented  a 
writ  of  error  to  the  Circuit  Court,  and  in  that  court  assigned 
the  matters  contained  in  the  bill  of  exceptions  as  error.  The 
Circuit  Court  affirmed  the  judgment  of  the  County  Court,  and 
the  cause  is  brought  into  this  court  by  a  writ  of  error  to  the 
the  Circuit  Court. 

1.  The  admissions  of  an  agent  become  evidence  against  the 
principal  to  the  extent  that  he  has  authority  to  make  them. 
When  this  authority  is  implied  from  the  authority  given  to  do 


758  ALABAMA. 


McRae  et  al.  v.  The  Ins.  Bank  of  Columbus. 


a  certain  act,  the  admission  must  be  connected  with  the  act, 
that  is,  it  must  be  a  part  of  the  res  gestas.  If  the  declarations 
of  the  agent  be  entirely  disconnected  with  any  act  or  duty 
he  has  undertaken  to  perform,  the  authority  to  make  them 
cannot  be  implied,  and  they  become  mere  hearsay,  and  con- 
sequently inadmissible. — 1  Greenl.  Ev.  §§  114;  2  Cowen  & 
Hill's  notes  to  Phil.  Ev.  180,  n.  182.  In  this  case  Pettit  was 
employed  by  the  Bank  to  collect  the  money.  As  an  attorney 
he  had  therefore  authority  to  receive  it,  and  when  it  was  re- 
ceived and  he  was  called  on  for  a  settlement  it  became  his 
duty  to  inform  the  Bank  of  the  amount  collected  by  him.  The 
admission  then  made  of  the  amount  received  from  Lore  was 
in  the  performance  of  his  duty,  and  that  duty  resulted  from  an 
act  he  was  authorised  to  perform,  to  wit,  to  receive  the  money. 
Such  an  admission  was  within  the  scope  of  his  authority, 
connected  with  the  acts  he  was  authorised  to  perform,  and 
therefore  part  of  the  res  gestae,  and  consequently  admissible. 
The  State  Bank  v.  Wilson,  IDev.  484;  Thallheiner  v.  Brinck- 
erhoif,  6  Cow.  90 ;  11  Johns.  70.  It  is  not,  however,  to  be 
understood  that  such  admissions  are  conclusive  evidence  to 
establish  the  facts»they  tend  to  prove,  for  although  the  admis- 
sions of  an  agent  constituting  a  part  of  the  res  gestw  are  evi- 
dence against  his  principal,  yet  .it  is  competent  for  him  to 
show  that  these  admissions  were  improperly  made,  and  that 
the  facts  they  tend  to  prove  do  not  in  reality  exist.  Notwith- 
standing therefore  Pettit  admitted  the  payment  of  the  money 
under  circumstances  that  render  such  admissions  evidence, 
yet  it  is  entirely  competent  for  the  Bank  to  show  by  other 
proof  that  the  money  in  fact  was  not  paid.  The  court,  how- 
ever, instructed  the  jury  that  these  admissions  made  by  Pettit 
were  not  to  be  regarded  as  evidence.  This  was  erroneous. 
The  admissions  being  competent  testimony,  were  to  be  weigh- 
ed by  the  jury,  and  such  credence  given  to  them  as  the  jury 
might  consider  they  were  entitled  to  under  all  the  circumstan- 
ces of  the  case. 

2.  In  reference  to  the  bill  filed  by  McRae  to  enjoin  the 
judgment  and  which  was  admitted  as  evidence  to  show  the 
amount  that  McRae  acknowledged  to  be  due  on  the  judgment, 
at  the  time  bill  was  filed,  we  will  merely  say  that  if  it  was  not 
sworn  to  by   McRae,  it  was  improperly  admitted.— -Adams 


JUNE  TERM,  1849. 759 

Dorman,  Guardian,  v.  Ogbourne. 

V.  McMillan,  7  Porter,  73 ;  Phillips  Ev.  vol.  1,  358.  But  Ave 
think  if  the  bill  was  sworn  to  by  McRae,  the  facts  and  alle- 
gations contained  in  it  become  evidence  against  him.  The 
reason  why  a  bill  not  verified  by  the  oath  of  the  complainant 
is  not  evidence  against  him  is,  that  the  allegations  are  to  be 
considered  as  the  mere  suggestions  of  counsel.  But  we  can- 
not suppose  that  the  allegations  of  a  bill  sworn  to  by  the  com- 
plainant are  the  suggestions  of  counsel  merely,  but  must  con- 
sider them  as  the  statement  of  facts  known  to  be  true.  The 
answer  of  a  defendant  under  oath  has  always  been  received 
as  evidence  against  the  party  who  makes  it,  and  we  see  no 
reason  why  a  bill  which  is  verified  by  the  oath  of  the  com- 
plainant shall  not  also  be  received  as  evidence  against  him. 
We  do  not  deem  it  necessary  to  examine  any  other  question 
presented  by  the  record.  For  the  error  we  have  noticed  the 
judgment  must  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 


DORMAN,  Guardian,  vsi  OGBOURNE. 

1.  Th»>  Orphans'  Court,  that  has  jurisdiction  of  the  person  and  estate  of 
a  minor,  has  the  exclusive  authority  to  appoint  his  guardian  ;  and  the 
appointment  of  such  guardian  by  the  Orphans'  Court  of  a  different 
county  is  void. 

2.  When  an  Orphans'  Court  lakes  rightful  jurisdiction  of  a  minor  and 
his  estate,  it  cannot  be  divested  of  it,  except  in  cases  and  under  pro- 
ceedings provided  for  by  the  act  of  the  13th  February  1843,  and  the 
act  of  which  that  ia  amendatory. 

Error  to  the  Orphans'  Court  of  Chambers. 

Allison,  for  plaintiff  in  error: 

1.  The  record  and  proceedings  of  the  Orphans'  Court  of  the 
county  of  Montgomery,  appointing  the  guardian,  are  void,  it 
not  appearing  that  the  minors  were  residents  of  that  county. 
Clay's  Dig.  226,  §  27 ;  ib.  267,  §  1 ;  McCartney,  et  al.  v.  Cal- 
houn, et  al.  11  Ala.  110 ;  8  Porter,  375 ;  2  Ala.  533. 

2.  There  cannot  be  two  guardians  acting  at  the  same  time 
by  appointments  made  in  different  counties. 
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Belser  &  Harris,  for  defendant : 

The  defendant  in  error  insists  that  the  judgment  of  the  Or- 
phans'  Court  of  Montgomery  county  appointing  the  defendant 
in  error,  was  conclusive  on  the  right  of  the  defendant  in  error 
to  act  as  guardian.  That  the  only  means  in  which  the  ap- 
pointment of  the  defendant  in  error  can  be  enquired  into 
would  be  by  a  direct  proceeding  to  have  the  letters  of  guar- 
dianship revoked  by  the  court  granting  them,  or  by  a  revising 
court. — Speight  v.  Knight,  11  Ala.  Rep.  455. 

,  PARSONS,  J.— The  case  is  briefly  this :  The  plaintiff  in 
error  was  appointed  by  the  Judge  of  the  Orphans'  Court  of 
Chambers  county  guardian  of  two  minors,  Sanders  F.  Walker 
and  George  W.  Walker,  and  at  a  subsequent  time,  the  defend- 
ant in  error  was  appointed  by  the  Orphans'  Court  of  Mont- 
gomery county,  by  separate  orders,  guardian  of  each  of  the 
minors.  This  was  done  while  the  plaintiff  in  error  was  act- 
ing under  his  appointments,  and  without  notice  to  him.  The 
Judge  of  the  Orphans'  Court  of  Chambers,  after  this,  on  the 
application  of  the  defendant  in  error,  removed  the  plaintiff 
from  his  trusts  and  revoked  his  letters  of  guardianship. 

I  pass  over  two  questions,  which  it  is  not  necessary  to  de- 
cide— first,  whether  or  not  the  defendant  in  error  could  join 
both  of  the  appointments  in  one  proceeding  to  displace  the 
plaintiff;  and  secondly,  whether  the  appointments  of  the  de- 
fendant were  not  void,  for  the  want  of  notice  to  the  plaintiff 
in  error.  The  question  whether  the  appointments  of  the  de- 
fendant in  error  are  not  void,  on  the  ground  that  the  Orphans' 
Court  of  Montgomery  had  no  jurisdiction  of  the  minors  or  of 
their  estates,  is  the  question  I  will  examine,  and  as  in  general, 
it  is  a  highly  important  question,  I  will  state  my  views  at 
some  length. 

It  is  evident  from  our  acts,  that  the  Legislature  had  a  pur- 
pose to  define  questions  of  jurisdiction  among  the  several  Or- 
phans' Courts  in  relation  to  the  estates  of  testators  and  intes- 
tates. This  has  been  so  well  done  that  a  case  can  hardly 
arise  in  which  there  could  be  much  difficulty  in  ascertaining 
to  what  particular  Orphans'  Court  it  belongs.  But  it  is  not  so 
clear  in  respect  to  guardianship.  It  does  not  appear  to  have 
been  a  leading  object  with  the  Legislature  to  distribute  this 
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jurisdiction  among  the  Orphans'  Courts,  according  to  the  cir- 
cumstances of  the  cases.  But  although  it  is  difficult  to  iind 
in  the  language  of  the  general  acts  any  clear  declaration  to 
that  effect,  yet  there  are  particular  enactments  tending  to  show 
this  general  intent.  By  the  act  of  1822,  Clay's  Digest,  269, 
§  10,  any  father  may  devise  the  custody  and  tuition  of  his  in- 
fant child  to  whomsoever  he  will.  The  13th  section  of  this 
act  says,  if  any  guardian  (alluding  to  testamentary  guardians) 
shall  fail  to  appear  in  the  County  Court,  where  such  last  will 
shall  be  proved  and  recorded,  (meaning  the  will  of  the  minor's 
father)  within  the  space  of  six  months  thereafter,  he  may  be 
summoned  to  declare  his  acceptance  or  renunciation  of  the 
trust.  It  appears  by  this,  that  the  County  or  Orphans'  Court 
of  the  county,  in  which  the  father's  will  is  proved  and  record- 
ed, shall  have  jurisdiction  of  guardians  appointed  by  the  will. 
And  further,  it  appears  by  the  same  section,  that  if  such  testa- 
mentary guardian  shall  renounce, "  the  said  court  may  and  shall 
proceed  to  appoint  and  qualify  some  other  person  or  persons 
to  the  guardianship,  as  if  no  such  appointment  of  a  guardian 
or  guardians  had  ever  been  made."  There  is  then  no  doubt 
about  the  particular  court  that  is  to  have  jurisdiction  of  testa- 
mentary guardians,  or  of  such  as  the  court  may  appoint  in- 
stead of  them. 

It  is  very  clear  that  a  testator  may  appoint  guardians  for 
some  of  his  children  and  not  for  the  rest — that  might  happen 
if  the  testator  desired  to  have  one  or  more  of  his  children  in- 
structed in  a  particular  business.  But  it  is  difficult  to  imagine 
that  the  testator  could  wish,  or  that  the  Legislature  could  in- 
tend, in  general,  that  different  and  perhaps  distant  courts 
should  have  the  appointment  of  the  guardians  of  the  same 
family  of  children,  without  any  sort  of  necessity  for  it.  The 
22d  section  enacts,  that  whenever  there  may  be  any  minor  in 
any  county,  for  whom  no  suitable  person  will  act  as  guardian, 
the  judge  of  the  County  Court  shall  appoint  the  sheriff"  of  the 
county  as  guardian.  The  language  of  this  act  is  general,  and 
includes  all  minors  within  the  county,  for  whom  no  suitable 
person  can  be  procured  to  act  as  guardian.  Their  residence 
in  that  case  is  the  ground  of  jurisdiction,  and  this  jurisdiction 
is  clearly  given  to  the  judge  of  the  County  or  Orphans'  Court, 
within  whose  county  the  Orphan  is.  This  act,  however, 
53 
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could  not  include  minors  who  were  transiently  within  the 
county,  or  such  as  had  guardians  rightfully  apjx)inted  in  an- 
other county,  there  being  no  necessity  for  any  more.  But, 
subject  to  these  qualifications,  the  act  includes,  or  may  include 
all  minors,  and  it  gives  jurisdiction  to  the  court  of  the  county 
where  the  minor  resides.  The  26th  section,  according  to  the 
Digest,  enacts,  that  the  judges  of  the  several  County  Courts 
are  to  appoint  guardians  for  the  estates  of  those  minors  in 
their  reepective  jurisdictions,  whose  fathers  may  be  still  alive, 
bi4  who  have  separate  estates  devised  to  and  settled  upon  them. 

It  may  be  collected  from  the  acts  referred  to,  that  the  Leg- 
islature intended  to  give  jurisdiction  of  minors  and  their  es- 
tates to  such  of  the  Orphans'  Courts  as  might  be  entitled  to  it 
according  to  the  circumstances  of  the  cases.  In  some  cases 
the  court,  where  the  will  is  proved,  has  exclusive  jurisdiction, 
in  others,  and  generally,  I  think,  the  court  in  which  the  estate 
of  the  father,  whether  testate  or  intestate,  is  administered,  has 
jurisdictipn  of  the  minor  children,  and  such  jurisdiction 
is  exclusive.  In  the  county  in  which  these  courts  are  held 
the  children  usually  reside.  If  some  of  them  have  a  distinct 
residence  in  another  county,  that,  perhaps,  might  alter  the  case 
in  most  instances. 

But  there  is  another  general  act  which  I  will  notice. — Clay's 
Digest,  30S,  §  28.  According  to  this,  the  judges  of  the  sev- 
eral County  Courts  shall  have  authority,  within  their  respec- 
tive jurisdictions,  to  take  cognizance  of  all  matters  concerning 
orphans  and  their  estates,  and  to  appoint  guardians,  &c.  Af- 
ter so  many  evidences  in  the  acts  of  a  general  intent  to  distri- 
bute these  cases  according  to  their  circumstances  among  the 
different  Orphans'  Courts,  I  am  inclined  to  think  that  the  words 
"  within  their  respective  jurisdictions,"  in  the  last  cited  act, 
may  be  applied  to  the  subject  matter  of  the  jurisdiction,  and 
that,  therefore,  their  jurisdiction  is  limited  by  that  act  to  all 
matters  concerning  the  orphans  and  their  estates  within  their 
re^jective  jurisdictions. 

After  a  careful  examination  of  the  acts  cited,  to  say  nothing 
of  some  others  that  I  might  have  brought  to  view,  I  think  it  is 
clear  that  the  Legislature  did  not  intend  to  give  a  general  con- 
current jurisdiction  to  all  the  Orphans'  Courts  of  the  State 
over  guardianships  and  orphans  and  their  estates.    Soipie  oqc 
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of  them  has  juriscjiction  of  every  case  of  the  kind  that  can 
arise,  in  general,  and  as  that  is  evident,  the  object  of  the  Legis- 
lature is  accompUshed.  There  can  be  no  case  without  reme- 
dy. The  court  having  jurisdiction  of  any  particular  orphan 
and  his  estate  has  it  exclusively.  If  all  the  Orphans'  Courts 
had  concurrent  jurisdiction  of  any  one  case,  the  very  worst 
abuses  might  follow.  They  would  be  too  numerous  to  men- 
tion, but  I  will  suggest  one.  A  citizen  of  one  of  our  most  south* 
ern  counties  might  die,  leaving  his  estate  and  his  family  all 
there.  It  is  very  clear  that  his  estate  could  be  administered 
no  where  else ;  but  if  the  Orphans'  Courts  are  all  to  have  con- 
current jurisdiction  of  his  children,  their  guardians  might  be 
appointed  in  some  of  the  northern  counties,  without  a  single 
necessity  for  it,  and  perhaps,  very  much  against  the  interest  of 
the  minors. 

The  English  law  affords  very  little  aid  in  the  investigation 
of  this  question.  There,  the  Court  of  Chancery  has  properly 
the  jurisdiction  to  appoint  and  remove  guardians.  For  this 
reason  questions  of  jurisdiction  cannot  spring  up  there  among 
the  inferior  tribunals.  But  it  is  otherwise  in  relation  to  the 
grant  of  administrations.  If  administration  be  granted  there 
by  a  court,  not  having  the  rightful  jurisdiction,  it  is  generally 
void.  For  instance — if  an  intestate  have  bona  notabilia  in  two 
dioceses,  within  the  same  jurisdiction,  neither  diocesan  has 
power  to  grant  administration,  but  it  should  be  done  by  the 
metropolitan  of  the  province,  and  in  such  case  the  grant  by 
the  diocesan  is  void. — Stokes,  adm'r  v.  Bates,  5  B.  &  C.  491, 
and  see  1  Saunders,  275,  notes.  And  it  has  been  held  in  N. 
Carolina,  that  when  a  citizen  of  that  State  died,  letters  of  ad- 
ministration of  his  estate,  granted  by  the  court  of  a  county 
where  he  never  resided,  nor  had  any  assets  at  the  time  of 
his  death,  were  void.  Collins  v.  Turner,  N.  C.  Term  Rep, 
105 ;  Hyman  v.  Gaskins,  5  Iredell  Rep.  273.  The  same  thing 
no  doubt  would  be  held  here ;  and  it  would  be  difficult  to 
make  a  distinction  between  the  appointment  of  an  administra- 
tor and  a  guardian  in  this  State,  so  far  as  the  present  question 
is  concerned ;  for  they  are  both  appointed  by  the  Orphans' 
Courts,  and,  in  both  cases,  it  is  necessary  that  any  one  of  those 
courts,  acting  on  these  matters,  should  be  confined  to  the  cases 
that  come  within  its  particuleu:  jurisdiction. 
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But  there  is  a  further  view  of  the  general  subject  that  seems 
to  be  appropriate  to  the  case  before  us.  I  think  it  results  from 
our  legislation,  that  if  a  particular  Orphans'  Court  having  ju- 
risdiction at  the  time  of  an  orphan  and  of  his  estate,  appoints  a 
guardian  of  them  both,  that  court  has  the  exclusive  jurisdic- 
tion afterwards,  and  there  is  no  authority  for  another  Orphans' 
Court  either  to  remove  such  guardian  or  to  supersede  him 
by  a  new  appointment.  This  is  directly  contrary  to  the  opin- 
ion of  the  Court  of  Appeals  of  Kentucky,  in  Montgomery  v. 
Smith,  3  Dana,  599.  That  opinion  is  no  doubt  consistent 
with  the  laws  of  that  State,  but  I  think  it  is  opposed  to  ours. 
Here,  the  guardian  is  appointed  by  the  proper  court — he  takes 
the  oath  and  gives  bond — he  may  be  ordered  to  give  further 
security;  he  returns  to  that  court  an  inventory,  the  court  audits 
his  accounts  and  reports  them  to  the  next  tenn  for  allowance; 
orders  sales  of  the  estate  of  the  ward  in  some  cases — preserves 
all  documents,  which  may  be  evidence  afterwards,  and  finally 
makes  a  decree  on  final  settlement,  which  is  to  have  the  effect 
of  a  judgment,  and  on  which  the  ward  may  take  out  execu- 
tion against  the  guardian,  and  if  that  is  returned  without  sat- 
isfaction, can  have  an  execution  from  the  same  decree  against 
the  guardian's  sureties.  It  is,  therefore,  very  clear  that  when 
an  Orphans'  Court  takes  rightful  jurisdiction  in  these  cases,  it 
has  a  right  to  go  entirely  through  with  them,  and  that  another 
Orphans'  Court  cannot  take  this  jurisdiction  away.  It  is  very 
true,  that  a  minor,  becoming  fourteen  years  of  age,  may  choose 
a  guardian,  and  that  guardian  will  supersede  the  previous 
guardian,  but  this  choice  must  be  made  in  the  court  which 
has  already  possession  of  the  minor  and  his  estate.  That 
court  may  displace  the  guardian  first  appointed,  in  other  in- 
stances also,  and  appoint  another.  As  to  the  case  before  us, 
we  think  the  appointments  of  the  defendant  in  error  by  the 
Orphans'  Court  of  Montgomery  were  void,  because  that  court 
does  not  appear  to  have  had  any  jurisdiction,  and  that  the 
Orphans'  Court  of  Chambers  consequently  erred  in  removing 
the  plaintiff  in  error  and  in  revoking  his  letters  of  guardian- 
ship. The  choice  of  the  elder  of  the  two  wards  could  have  no 
effect  in  this  case.  The  contest  was  between  a  guardian 
claiming  under  a  void  appointment  and  one  whose  appoijit- 
ment  we  infer  was  regular  and  rightful.       >.  ,.    r 
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Let  the  order  and  decree  of  the  Orphans'  Court  of  Cham- 
bers be  reversed,  and  the  plaintiff  in  error  will  recover  the 
costs  of  this  court  and  of  the  court  below  against  the  defend- 
ant. I  have  examined  the  case  of  Speight  v.  Knight,  11  Ala. 
Rep.  461,  cited  by  the  counsel  of  the  defendant  in  error* 
There,  the  second  guardian  was  appointed  by  the  court  in 
which  the  first  was  appointed — by  the  court  which  had  juris- 
diction of  the  first  guardian,  of  the  ward  of  and  his  estate.  If  the 
appointment  of  the  second  guardian,  without  notice  to  the  first, 
in  that  case  was  not  void,  it  does  not  follow  that  the  appoint- 
ment of  the  second  guardian  in  this  case  is  not  void,  for  in 
this  case,  it  does  not  appear  that  the  wards  ever  resided  in 
Montgomery,  or  had  any  estate  there.  The  evidence  offered 
upon  this  point  was  in  effect  nothing.  The  proceeding  by 
which  the  defendant  in  error  was  appointed  in  Montgomery 
was  exparte,  and  without  notice  to  the  plaintiff,  who  was  there- 
fore no  party  to  the  proceeding,  nor  subject  to  the  jurisdiction, 
he  living  in  another  county,  in  which  he  had  been  appointed 
guardian  of  these  minors. 

The  act  of  13th  February  1843,  and  the  act  to  which  that 
is  an  amendment,  (Clay's  Dig.  271,  §§  20,  21,  25,)  make,  in 
very  special  cases,  provision  for  the  removal  of  the  property 
of  the  minors.  It  is  possible  that  cases  of  the  appointment  of 
guardians  in  a  different  county  might  arise,  under  these  acts, 
which  would  form  exceptions  to  the  principles  of  this  opinion. 
But  it  does  not  appear  that  the  present  case  is  within  those 
statutes,  or  that  it  was  proceeded  in  under  them. 


SHAllPE  ET  ALs.  vs.  HUNTER. 

1.  If  an  attachment,  sued  out  in  a  cast;  in  which  jiLst  grounds  for  it  ex- 
ist, is  abated,  on  plea,  for  a  defect  in  the  affidavit,  the  party  against 
whom  it  is  issued,  in  a  suit  upon  the  bond,  is  not  entitled  to  recover 
the  actual  damages  he  has  sustained. 

2.  C^n  nominal  damages  be  recovered  in  such  a  case? — Qcere. 

Error  to  the  Circuit  Court  of  Russell.     Tried  before  the 
Hon.  J.  J.  Woodward. 
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This  was  an  action  of  debt  instituted  by  the  defendant 
against  the  plaintiffs  in  error  on  an  attachment  bond.  It  ap- 
pears by  the  bill  of  exceptions  that  in  1846,  the  plaintiff  in  er- 
ror^ Sharpe,  sued  out  an  attachment  against  the  defendant  in 
error,  and  caused  it  to  be  levied  on  a  negro  woman  and  child, 
who  were  committed  to  jail  and  there  confined  for  eight 
months ;  that  at  the  time  of  the  suing  out  of  said  attachment 
both  the  parties  to  it  resided  in  the  State  of  Georgia,  and  that 
the  affidavit  was  defective  in  not  stating  that  the  defendant 
had  not  sufficient  property  within  the  State  of  his  residence 
w herefrom  to  satisfy  the  debt  or  demand,  in  consequence  of 
which  a  plea  in  abatement  Avas  interposed  and  the  attachment 
quashed ;  that  the  defendant  subsequently  removed  to  Russell 
county  in  this  State,  Avhere  the  plaintiff  in  error,  Sharpe,  sued 
him  and  recovered  judgment  on  the  same  demand  upon  which 
the  attachment  had  been  sued  out ;  and  that  at  the  time  the  at- 
tachment issued  the  defendant  in  error  had  some  property, 
but  whether  it  was  sufficient  to  satisfy  Sharpe's  demand  was 
a  disputed  question.  The  court  charged  the  jury,  that  if  they 
believed  that  Sharpe  sued  out  an  attachment  against  Hunter, 
which  Avas  abated  on  plea,  then  Hunter  was  entitled  to  recover 
the  actual  damages  he  had  sustained.  The  defendants  below 
asked  the  court  to  charge  the  jury  that  although  the  attachment 
of  Sharpe  had  been  abated,  because  the  affidavit  was  defect- 
ive, yet  if  they  found  that  Hunter  did  not  then  have  in  the 
State  of  his  residence  sufficient  property  within  the  knowledge 
or  belief  of  Sharpe  to  satisfy  said  debt,  that  then  Sharpe  could 
properly  have  taken  the  affidavit  required  by  law,  and  his 
omission  to  take  it  and  the  consequent  abatement  of  the  at- 
tachment for  that  cause  would  only  entitle  the  plaintiff  to  re- 
cover nominal  damages,  which  charge  the  court  refused  to 
give.  To  the  charge  given  and  the  refusal  to  charge  as  asked 
the  defendants  excepted  and  now  assign  them  as  error. 

Heydenfeldt,  for  the  plaintiffs  in  error. 

Belser  &  Harris,  for  defendant. 

CHILTON,  J. — The  point  involved  in  this  case  is  not  free 
from  difficulty.  It  is  this :  If  just  ground  for  an  attachment 
exists,  and  one  is  sued  out,  but  is  afterwards  abated,  upon  the 
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plea  of  the  defendant,  for  informality  in  the  affidavit  upon 
which  it  issued,  is  the  plaintiff  in  the  attachment  liable  in  dam- 
ages upon  his  bond,  and  if  so,  whether  for  the  actual  damage 
sustained,  or  merely  for  nominal  damages.  The  court  below 
held  that  he  was  liable  for  the  actual  damage. 

The  condition  of  the  bond  declared  on  is,  "that  the  plaintiff" 
should  prosecute  his  attachment  to  effect,  and  pay  the  defend- 
ant all  such  costs  and  damages  as  he  may  sustain  by  the 
wrongful  or  vexatious  suing  out  the  said  attachment,"  &c. — 
This  court  has  several  times  decided  that  actions  upon  the 
bond,  given  by  the  plaintiff"  in  an  attachment  suit,  must  be  gov- 
erned by  the  same  rules  as  are  applicable  to  actions  upon  the 
case. — Hill  v.  Rushing,  4  Ala.  Rep.  213 ;  Herndon  v.  Forney, 
ib.  243.  It  has  further  been  held,  that  if  the  attachment  was 
wrongfully  sued  out,  but  without  malice  or  intention  to  vex 
the  defendant,  that  only  the  actual  damage  which  the  party 
sustained  can  be  recovered ;  but  if  both  wrongfully  and  ma- 
liciously issued,  then  vindictive  damages  may  be  recovered. — 
McCallough  et  al.  v.  Walton,  11  Ala.  Rep.  492;  Donnell  v- 
Jones,  13  ib.  490-501. 

What  is  meant  by  the  term  '*'  wrongful,"  as  used  in  the  sta- 
tute to  which  this  bond  conforms  ?  Was  it,  as  is  contended 
for  by  the  counsel  for  the  defendant  in  error,  designed  to  ap- 
ply to  defects  in  the  form  of  the  proceeding,  on  account  of 
which  the  attachment  should  be  quashed,  as  well  as  to  the 
ground  upon  which  it  was  to  be  issued?  Or  was  the  object 
of  the  framers  of  the  act  merely  to  provide  a  reqiedy  against 
persons  who  should  resort  to  this  extraordinary  remedy  to  the 
prejudice  of  another,  without  cause  or  sufficient  ground  there- 
for ?  It  is  to  my  mind  perfectly  clear,  that  the  latter  construc- 
tion is  the  correct  one.  The  act  of  1837  (Clay's  Dig.  61,  §  32) 
provides,  that  when  any  original  attachment  shall  have  been 
wrongfully  or  vexatiously  sued  out,  the  defendant  may  at  any 
time  commence  suit  against  the  plaintiff"  suing  out  the  same, 
and  recover  any  damages  which  he  may  have  sustained,  or  to 
which  he  may  be  entitled  on  account  thereof,  whether  such  at- 
tachment suit  be  ended  or  not.  And  by  the  same  statute  the 
defendant  in  the  attachment  is  denied  the  privilege  of  putting 
in  issue  the  grounds  upon  which  it  issued.  These,  enactments 
are  conclusive  to  show  that  the  right  to  recover  damages  ex- 
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ists  independent  of  the  judgment  to  be  rendered  in  the  suit  by 
attachment.  The  rights  of  the  parties  then,  existing  indepen- 
dent of  the  judgment,  cannot  be  affected  by  it.  But  in  this 
case,  the  judgment,  in  effect,  is  held  conclusive  upon  them. — 
Assuming,  what  the  evidence  tended  to  prove,  that  good  and 
sufficient  ground  for  issuing  the  attachment  existed,  but  which 
the  affidavit  informally  set  forth,  it  is  perfectly  clear  that  if  an 
action  had  been  instituted  upon  the  bond  before  the  judg- 
ment on  the  attachment  had  been  rendered,  it  could  not  have 
been  sustained,  for  the  simple  reason  that  the  attachment  was 
issued  upon  sufficient  ground,  and  consequently  was  not 
wrongfully  sued  out.  If  then  the  action  can  be  maintained  af- 
ter the  judgment  quashing  the  attachment,  when  it  could  not 
have  been  before,  it  would  result  that  the  failure  to  prosecute 
to  effect  the  attachment,  and  not  the  want  of  sufficient  ground 
for  its  issuance,  constitutes  the  gravamen  of  the  suit.  But  we 
have  shown  that  this  is  opposed  to  both  the  letter  and  spirit  of 
the  act  of  1837,  and  therefore  the  construction  cannot  be  sup- 
ported. Again :  Suppose  the  defendant  in  the  attachment  had 
not  availed  himself  of  the  informality  of  the  affidavit,  or  had 
attempted  to  avail  himself  of  it,  but  in  some  informal  way,  on 
account  of  which  his  objection  proved  ineffectual  to  quash  it, 
and  judgment  had  thereupon  been  rendered,  it  would  hardly 
be  contended  that  the  action  would  lie  against  the  plaintiff  for 
this  informality  in  the  affidavit,  when  sufficient  ground  in  fact 
existed  for  the  issuance  of  the  attachment.  Yet  its  issuance 
Avas  as  wrongful  in  fact  after  judgment  as  before.  This  shows 
that  the  effect  of  the  decision  in  the  court  below  was  to  make 
the  party's  right  to  recover  depend  upon  the  judgment  ren- 
dered in  the  attachment  proceedings,  and  not  upon  the  grounds 
which  existed  for  its  issuance. 

We  think  that,  by  the  wrongful  suing  out  of  the  attachment, 
is  meant,  not  the  omissions,  irregularities  or  informalities 
which  the  officer  issuing  the  process  may  have  committed  in 
its  Issuance,  but  that  the  party  resorted  to  it  without  sufficient 
ground.  The  case  of  Kirksey  v.  Jones,  7  Ala.  Rep.  622,  not 
only  fully  sustains  this  view,  but  goes  quite  beyond  it.  So  far 
as  it  conforms  to  this  construction  of  the  statute,  we  fully  ap- 
prove of  that  decision. 

Our  conclusion  is,  that  the  charge  of  the  court  was  erro- 


JUNE  TERM,  1849. 769 

Bishop  V.  Bradford. 

neous,  and  that  the  charge  asked  by  the  defendant  below  was 
more  favorable  to  the  plaintiff  than  the  court  would  have 
been  justified  in  giving  at  his  instance. 
Let  the  judgment  be  reversed,  and  the  cause  remanded. 


BISHOP  vs.  BRADFORD. 

1.  In  an  action  by  the  holder  against  the  endorser  of  a  note,  not  negotiable, 
the  insolvency  of  the  maker  is  not  a  sufficient  excuse  for  foiling  to 
procure  a  return  of  no  property  on  an  execution  against  him. 

Error  to  the  Circuit  Court  of  Coosa.  Tried  before  the 
Hon.  Geo.  D.  Shortridge. 

This  was  an  action  by  the  plaintiff  against  the  defendant 
in  error  as  the  endorser  of  a  promissory  note  made  by  one 
John  W.  Bishop.  The  plaintiff  sued  the  maker  to  the  first 
court  after  the  note  fell  due,  and  recovered  judgment  against 
him.  Execution  issued  on  this  judgment,  but  was  never  re- 
turned by  the  sheriff,  and  the  plaintiff  neglected  to  sue  out  an 
alias  until  two  years  thereafter,  when  he  did  so,  and  procured 
a  return  of  "  no  property."  Upon  this  state  of  facts  he  obtained 
a  judgment  under  the  charge  of  the  court  against  the  defen- 
dant, which  was  reversed  in  this  court  and  the  cause  reman- 
ded for  further  proceedings.  The  plaintiff,  upon  the  return  of 
the  case  to  the  Circuit  Court  amended  his  declaration,  and 
set  up  as  an  excuse  for  his  neglect  to  comply  with  the  require- 
ments of  the  statute,  that  the  said  maker  was  insolvent  at  the 
time  of  the  rendition  of  the  judgment,  without  any  visible  pro- 
perty, and  that  he  has  so  continued  ever  siri<ie.  iPhe  defend- 
ant demurred  to  the  declaration  as  amended,  and  the  court 
sustained  the  demurrer,  which  is  the  error  novC^  assigned. 

WnrrE  «k  Parsons,  for  plaintiff: 

It  is  competent  for  an  endorsee  to  give  an  excuse  for  failure 
to  sue  out  an  execution  upon  tlie  judgment  against  the  maker 
in  an  action  against  the  endorser. — See  this  case,  14  Ala.  Rep. 
522;  Bates  v.  Ryland,  6  ib.  666 ;  4  ib.  342. 
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The  allegation  of  insolvency  of  the  maker  is  sufficient. — Ivey 
V.  Sanderson,  6  Porter,  429,  also  above  cited  case,  6  Ala.  Rep. 
688;  Hall  V.  Chilton  &  McCampbell,  3ib.  633;  Hannav.Pegg, 
1  Blackf.  181 ;  Bishop  v.  Yeazle,  6  ib.  127. 

Morris  &  Taul,  for  defendant : 

The  insolvency  of  the  maker  of  a  note  is  the  very  gist  of  the 
action — an  assignee  cannot  recover  against  his  assignor  with- 
out proof  of  that  fact — by  what  kind  of  evidence  ?  By  record 
evidence — the  return  of  no  property  found  by  the  proper  offi- 
cer.    No  other  evidence  is  admissible. 

Now,  it  is  attempted  to  dispense  with  the  record  evidence 
required  by  law,  and  substitute  other  evidence,  aliunde,  not 
only  to  establish  the  insolvency,  as  a  fact,  necessary  to  be 
proved  before  the  jury,  but  as  an  excuse  for  not  furnishing 
the  higher  and  better  evidence  required  by  law. 

The  law  says  to  an  assignee,  who  seeks  to  recover  against 
his  assignor,  you  must  prove  the  insolvency  of  the  maker  of 
the  note  by  issuing  an  execution  and  having  it  returned  "  no 
property  found."  But  the  assignee  says,  I  am  absolved  from 
compliance  with  the  law  in  this  particular,  because  h^  was 
insolvent. 

The  insolvency  of  the  maker  of  a  note  might  just  as  well 
be  set  up  as  an  excuse  for  not  suing  at  all,  as  for  not  issuing 
an  execution  after  judgment  in  proper  time. 

The  decision  in  this  case,  at  a  former  term  of  this  court, 
admits  that  the  assignee  might  have  a  sufficient  excuse  for 
not  issuing  an  execution  immediately  after  the  obtention  of 
the  judgment,  without  saying  what  would  be  sufficient. 

DARGAN,  C.  J. — When  this  cause  was  here  at  a  previous 
term,  we  held  that  the  indorsee  of  a  note  was  required  to  use 
due  diligence  in  order  to  fix  the  liability  of  the  endorser,  not 
only  in  commencing  his  suit  and  obtaining  judgment,  but  also 
in  issuing  his  execution  and  procuring  the  proper  return  to 
be  made  thereon  by  the  sheriff;  and  that  unreasonable  delay 
in  obtaining  judgment,  or  negligence  in  prosecuting  the  suit, 
and  procuring  the  return  of  no  property,  would  discharge  the 
endorser.  The  facts  as  they  were  then  presented  to  us  were, 
that  judgment  had  been  obtained  in  due  time  and  the  execu- 
tion duly  issued,  which  however,  was  pever  returned  by  the 
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sheriff,  and  the  plaintiff  permitted  about  two  years  to  elapse 
before  he  procured  an  alias  to  be  issued.  We  held  this  to  be 
such  negligence  as  discharged  the  endorser  in  the  absence  of 
all  proof  of  any  excuse  for  such  neglect.  The  cause  was  re- 
manded, and  tlie  declaration  has  been  amended,  by  which  the 
plaintiff  avers,  as  an  excuse  for  his  neglect  in  procuring  the 
return  of  no  property,  that  at  the  time  of  the  rendition  of  the 
judgment  the  maker  of  the  note,  John  W.  Bishop^  was  insol- 
vent, and  had  no  visible  property  out  of  which  the  money 
could  have  been  made,  and  so  continued  insolvent  up  to  the 
time  the  execution  was  returned.  To  this  declaration  there 
was  a  denjurrer,  which  the  court  sustained.  The  question 
therefore  presented  is  whether  the  insolvency  of  the  maker  of 
the  note  is  a  sufficient  excuse  for  failing  to  have  the  execution 
returned  no  property,  in  due  time  after  the  rendition  of  the 
judgment  against  him. 

By  the  statute  law  of  this  State,  the  endorsee  of  a  note  not 
payable  in  Bank  must  do  three  things  before  the  liability  of 
the  endorser  is  fixed ;  he  must  sue  the  maker  in  the  county  of 
his  residence  to  the  first  court  to  which  the  writ  can  properly 
be  returnable,  he  must  obtain  judgment,  and  he  must  have  ex- 
ecution returned,  no  property,  by  the  sheriff.  It  is  true,  that 
an  endorser  may  not  be  discharged  although  the  holder  may 
fail  to  perform  one  or  all  of  these  pre-requisites  to  his  right  of 
action,  but  then  he  must  show  a  sufficient  excuse  for  such 
omission.  As  soon,  however,  as  a  sufficient  excuse  is  shown 
for  not  performing  these  pre-requisites  to  the  liability  of  the 
endorser,  he  is  absolutely  bound  and  may  be  forthwith  sued. 
But  if  the  excuse  be  insufficient  altogether  to  dispense  with 
the  performance  of  any  one  condition  precedent  to  the  liabili- 
ty of  the  endorser,  delay  or  neglect  in  the  performance  of  such 
condition  precedent,  by  the  holder,  will  discharge  the  endorser, 
unless  he  consent  to  such  delay.  The  holder  cannot  be  per- 
mitted to  hold  the  endorser  conditionally  liable,  longer  than 
is  necessary  to  fix  his  liability,  unless  the  endorser  consent 
thereto,  or  waive  the  want  of  due  diligence.  It  is  true  that 
the  liability  of  an  endorser  may  continue  conditional  under 
our  statutes  for  many  years,  as  if  the  suit  against  the  maker 
be  continued  from  term  to  term,  or  if  the  sheriff  shall  fail  for 
several  terms  to  return  the  execution  no  property,  in  either 
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case,  if  the  holder  be  not  guilty  of  neglect,  the  endorser  will 
continue  liable.  But  when  the  failure  to  perform  the  condi- 
tion precedent  is  attributable  to  the  neglect  of  the  holder,  it 
must  operate  as  a  discharge  of  the  endorser. 

If  insolvency  will  excuse  neglect  in  procuring  a  return  of 
nulla  bona  for  several  terms  after  it  could  have  been  done,  it 
will  be  a  sufficient  excuse  for  not  issuing  an  execution  at  all. 
We  see  no  middle  ground  on  which  we  can  stand.  The  neglect 
must  either  discharge  the  endorser,  or  the  excuse  must  be 
sufficient  to  render  the  performance  of  the  condition  prece- 
dent altogether  unnecessary.  If  insolvency  would  excuse  the 
failure  to  perform  one  of  the  pre-requisites,  it  would  excuse 
the  failure  to  perform  all ;  for  we  cannot,  by  judicial  construc- 
tion of  our  statute,  hold,  that  insolvency  will  excuse  the  ne- 
glect to  procure  a  return  of  no  property  on  the  execution,  but 
not  the  neglect  of  commencing  suit  and  obtaining  a  judgment: 
yet  it  will  scarcely  be  contended  that  insolvency  alone  will 
render  all  legal  proceedings  against  the  maker  unnecessary. 
By  the  law  merchant,  the  insolvency  of  the  acceptor  of  a  bill, 
or  the  maker  of  a  promissory  note,  would  not  dispense  with 
a  demand  of  payment  of  the  maker  or  acceptor,  if  it  could  be 
made— Story  on  Bills  §  324,  9  Mass.  205;  10  Mass.  52;  16 
Pick.  392;  Ivey  v.  Hightower,  2  Porter,  308;  and  as  insol- 
vency was  no  excuse  for  altogether  failing  to  make  the  de- 
mand, it  could  not  be  alleged  in  answer  to  negligence  in  making 
it,  that  is,  if  the  demand  of  the  insolvent  was  not  made  for  sev- 
eral days  after  the  note  or  bill  fell  due,  and  this  resulted  from 
the  mere  neglect  of  the  holder,  he  could  not  allege  by  way  of 
excuse,  the  insolvency  of  the  acceptor  or  maker.  We  think 
we  should  be  guided  in  the  construction  of  our  statute  to  some 
extent  by  the  law  merchant,  that  did  not  allow  the  holder  to 
excuse  laches  or  neglect  on  his  part,  without  the  consent  of 
the  endorser,  but  dispensed  altogether  wilh  the  performance 
of  the  conditions  precedent  to  the  liability  of  an  endorser  for 
a  sufficient  excuse.  We  therefore  hold,  that  the  insolvency 
of  the  maker  of  a  note  is  not  a  sufficient  excuse  for  failing  to 
procure  a  return  of  no  property  on  an  execution,  and  conse- 
quently will  not  excuse  laches  and  neglect  on  the  part  of  the 
holder  in  procuring  it  to  be  done.  The  plaintiff  in  error  could 
have  issued  another  execution  after  the  term  to  which  the 
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first  was  returnable,  and  which  was  not  returned — this  he  did 
not  do,  but  permitted  some  fifteen  or  sixteen  months  to  elapse 
before  he  issued  an  alias.  If  insolvency  will  excuse  this  ne- 
glect, and  still  permit  the  holder  to  perfect  the  return  and  hold 
the  endorser  liable,  might  not  the  plaintiff  have  failed  for  ten 
years  to  procure  the  return  of  no  property  and  still  hold  the 
endorser  liable  ?  The  recognition  of  such  a  prindiple  we 
think  is  alike  opposed  to  the  law  merchant,  and  to  the  spirit 
and  intention  of  our  statute. 

We  think  the  judgment  of  the  Circuit  Court  was  in  strict 
conformity  with  the  law,  and  must  be  affirmed. 


LEE,  SILLS  ET  AL.  vs.  SMYLEY. 

1.  But  one  tax  fee  can  be  allowed  in  a  chancery  suit,  lio^^ever  numerous 
the  parties,  or  distinct  their  interests. 

Appeal  from  the  Chancery  Court  of  Lowndes.  Tried  before 
the  Hon.  Jos.  W.  Lesesne,  chancellor. 

The  defendant  in  error  filed  a  bill  against  the  plaintiffs  in 
error,  and,  after  two  of  them  had  separately  answered,  dis- 
missed it.  The  register  in  the  bill  of  costs  taxed  the  defend- 
ant in  error  with  two  solicitor's  fees,  and  the  defendant  there- 
upon moved  the  chancellor  for  a  re-taxation  of  the  costs.  The 
chancellor  granted  the  motion,  and  ordered  the  register  to  tax 
the  defendant  with  but  one  fee.  From  this  order  the  plaintiff 
in  error  appealed  and  now  assign  it  as  error. 

G.  W.  Stone,  for  plaintiffs  in  error : — It  is  contended  that 
each  defendant  who  puts  in  a  separate  answer,  if  he  be  suc- 
cessful, comes  within  the  plain  meaning  of  the  statute,  and  hLs 
solicitor  is  entitled  to  a  tax  fee.  The  object  of  the  tax  fee 
must  have  been  to  take  a  part  of  the  expense  of  litigation  from 
the  successful  (or  innocent)  party,  and  place  it  to  the  account 
of  the  party  in  fault.  This  being  the  case,  each  defendant,  un- 
justly brought  into  court,  comes  under  the  beneficial  operation 
of  the  statute,  and  should  have  his  tax  fee. 
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BotiNG,  for  defendant  in  error : — The  Legislature  contem- 
plated only  one  tax  fee  for  each  cause,  and  not  one  for  each 
answer.  (See  Clay's  Dig.  236 — Fees  to  counsellors  and  at- 
torneys at  law.y  If  each  defendant  is  entitled  to  a  tax  fee,  the 
complainant  is  entitled  to  as  many  tax  fees  as  there  are  defen- 
ants. 

.  CHILTON,  J. — The  statute  declares  that  the  law  of  costs 
shall  be  deemed  and  held  as  penal,  and  no  fees  shall  be  taken 
but  in  cases  expressly  provided  for  by  law. — Digest,  239,  §12. 
This  is  a  sufficient  indication  of  the  Legislative  intention, 
that  the  several  statutes  confering  fees  and  allowing  them  to 
be  taxed  in  the  bill  of  costs  must  be  strictly  construed. 

The  act  of  1812  allows  to  counsellors  and  attorneys  at  law, 
for  prosecuting  or  defending  a  suit  in  chancery,  the  sum  of  fif- 
teen dollars,  which,  by  the  act  of  1815,  is  to  be  recovered  by 
the  party  prevailing  in  the  suit,  against  the  party  cast. — Clay's 
Dig.  236-7.  The  statute  no  where  speaks  of  two  or  more  tax 
fees  being  recovered  in  the  same  suit,  however  numerous  the 
parties,  or  however  distinct  their  interests  may  be.  We  do  not 
feel  authorised  to  extend  the  operation  of  this  statute,  by  giv- 
ing it  the  equitable  and  liberal  construction  contended  for,  but 
on  the  contrary,  must  construe  it  strictly,  and  thus  construed, 
we  feel  no  hesitation  in  saying  that  but  one  tax  fee  can  be  al- 
lowed in  each  suit  to  be  paid  by  the  unsuccessful  party,  where 
defence  has  been  made  by  him  or  them. — Clay's  Dig.  334. 
Let  the  decree  of  the  chancellor,  disallowing  more  than  one 
tax  fee  in  the  same  suit,  be  affirmed. 


PHEREBY,  A  SLAVE,  vs,  THE  STATK 

1.  In  the  criminal  prosecution  of  a  slave  for  murder,  the  indictment  must 
allege  who  the  owner  is  at  the  time  it  is  found,  and  the  allegation  must 
be  supported  by  the  proof. 

Error  to  the  Circuit  Court  of  Fayette.    Tried  before  the 
Hon.  Geo.  Goldthwaite. 
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The  plaintiff  in  error  was  indicted  for  the  murder  of  Eliza- 
beth Sheppard,  and  was  described  in  the  indictment  as  her 
property.  On  the  trial,  the  State  proved  that  the  plaintiff  was 
the  property  of  said  Elizabeth  Sheppard  at  the  time  of  her 
death,  but  made  no  proof  of  property  in  any  person  since. — 
The  prisoner's  counsel  requested  the  court  to  charge  the  jury, 
"  that  unless  a  property  in  the  prisoner,  at  the  time  of  the  find- 
ing of  the  indictment,  was  proved,  the  jury  mUst  acquit  the 
prisoner,"  which  charge  the  court  refused  to  give,  but  charged 
"  that  if  a  property  in  the  prisoner,  at  the  time  of  the  alleged 
murder,  was  proved,  it  was  sufficient."  To  the  charge  given, 
and  refusal  to  charge  as  asked,  the  prisoner  excepted,  and  now 
assigns  them  as  error. 

Ormond,  for  the  plaintiff  in  erfor. 

J.  L.  Martin,  for  the  State. 

D ARGAN,  C.  J.— The  case  of  Flora  v.  The  State,  4  Port. 
Ill,  is  precisely  in  point,  and  compels  us  to  reverse  the  judg- 
ment of  the  Circuit  Court,  unless  we  overrule  the  decision  in 
that  case.  A  majority  of  the  court,  however,  think  that  we 
should  be  governed  by  the  authority  of  that  case,  and  I  am 
therefore  instructed  to  reverse  the  judgment  of  the  Circuit 
Court.  My  own  opinion,  however,  is  that  the  judgment  should 
be  affirmed.  All  that  need  be  alleged  in  an  indictment  against 
a  slave,  is  the  crime  with  which  he  is  charged  and  his  stettus 
or  condition.  I  do  not  think  it  necessary  that  the  indictment 
should  show  who  is  the  owner  of  the  slave,  eVen  where  the 
owner  is  known,  and,  therefore,  no  proof  of  ownership  is  ne- 
cessary ;  but  as  a  different  rule  of  construction  has  been  ap- 
plied to  our  statute,  regulating  the  trial  of  slaves  for  capital 
offences,  the  majority  of  the  court  are  of  the  opinion  that  wp 
should  not  depart  from  that  construction. 

The  judgment  of  the  Circuit  Court  must  therefore  be  re- 
versed and  tlie  cause  remanded  for  farther  proceedings.  The 
prisoner,  however,  will  be  retained  in  custody  to  abide  another 
trial,  unless  she  be  discharged  in  (he  meantime  by  due  eovrse 
of  law. 
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NORRIS  vs.  THE  STATE. 

1.  Where  insanity  is  set  up  as  a  defence  to  a  criminal  prosecution,  it  is 
competent  for  a  witness,  whose  intimacy  with  the  prisoner  and  oppor- 
tunies  for  observation  have  been  such  as  to  enable  him  to  form  a  cor- 
rect judgment  of  his  mental  condition,  not  only  to  depose  to  facts,  but 
to  give  his  opinion  as  to  whether  he  was  sane  or  not  at  the  time  of  the 
commission  of  the  offence. 

Error  to  the  Circuit  Court  of  Montgomery.  Tried  before 
the  Hon.  Sam'l  Chapman. 

Elmore,  for  plaintiff  in  error. 

Attorney  General,  for  the  State : 

1.  On  questions  of  science,  trade,  &c.,  persons  of  skill,  as  a 
general  rule,  alone  may  give  their  opinions  in  evidence.  1 
Greenl.  Ev.  §  440. 

2.  An  exception  to  this  general  rule  is,  that  in  cases  of  in- 
sanity, any  persons  occupying  a  peculiar  relation  or  connec- 
tion to  the  person  whose  soundness  of  mind  is  questioned 
may  "  detail  facts,  circumstances  and  a  series  of  declarations, 
conducing  to  show  an  aberration  of  mind,"  and  give  their 
opinion  on  the  same.  Bowling  v.  Bowling,  ex'r,  8  Ala.  Rep. 
538 ;  Robert  v.  Trawick,  13  Ala.  Rep.  84 ;  Watson  v.  Ander- 
son, ib.  204 ;  Gibson  v.  Gibson,  9  Yerg.  332. 

3.  This  exception  is  applicable  only  to  will  cases,  and  does 
not  apply  to  all  civil  cases,  and  is  permissible  in  cases  of  wills 
more  on  authority  than  sound  reason.  McCurry  v.  Hooper, 
12  Ala.  Rep.  823. 

4.  Even  if  the  exception  were  good  in  all  civil  suits,  there 
would  be  no  reason  why  the  same  rule  should  prevail  in  crim- 
inal cases,  which,  in  order  to  absolve  the  party  from  guilt,  re- 
quire a  higlier  degree  of  insanity  to  be  shown  than  would  be 
sufficient  to  discharge  one  from  the  obligations  of  his  contract. 
2  Greenl.  Ev.  §  372. 

f  5.  The  exception  to  the  general  rule  referred  to  should  ne- 
ver prevail  in  criminal  cases,  where,  when  guilt  is  once  proven 
and  the  prisoner  relies  on  insanity  as  a  defence,  he  must  make 
it  out  to  the  satisfaction  of  a  jury,  beyond  all  reasonable  doubt. 
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And  aside  from  the  different  conclusions  that  witnesses,  not 
experts,  &c.,  would  arrive  at  from  the  same  facts,  tending  only 
to  mislead  and  embarrass  the  jury,  a  strong  and  irresistible 
desire  to  shield  a  near  relative  from  an  ignominous  death 
would  be  too  great  a  temptation,  in  many  instances,  to  com- 
mit perjury. — State  v.  Brinyea,  5  Ala.  Rep.  243. 

6.  One  reason  why  the  exception  prevails  in  will  cases 
may  be  found  in  the  fact,  that  those  upon  whom  the  tempta- 
tion to  commit  perjury  might  act  have  their  mouths  sealed 
by  being  interested  witnesses  on  one  side  or  the  other. 

7.  There  is  no  error  affirmatively  shown  in  the  bill  of  ex- 
ceptions. 

8.  To  permit  any  and  every  witness  who  can  detail  acts, 
&c.  to  give  an  opinion  upon  those  acts,  that  the  party  is  sane 
or  insane,  would  be  to  confer  upon  such  witnesses  the  func- 
tions of  the  jury. 

CHILTON,  J.-— This  was  an  indictment  for  grand  larceny. 
Plea  not  guilty.  The  defendant  below  was  convicted  and 
sentenced  by  the  presiding  judge  to  three  years  imprison- 
ment in  the  penitentiary. 

A  bill  of  exceptions  was  sealed  at  the  trial,  from  which  it 
appears  that  the  father  of  the  prisoner  was  introduced  as  a 
>vitness,  who  testified  that  his  son  was  about  seventeen  years 
of  age  at  the  time  of  the  commission  of  the  alleged  act :  That 
he  had  lived  Avith  him  from  his  infancy  (birth,)  and  he  testi- 
fied to  many  facts,  consisting  of  the  acts  and  declarations  of 
the  prisoner,  tending  to  show,  that  for  a  series  of  years  he  had 
been  insane,  and  was  of  unsound  and  diseased  mind  at  the 
lime  of  the  commission  of  the  supposed  larceny.  Upon  the 
part  of  the  defence,  it  was  then  proposed  to  prove  by  the  wit- 
ness, that  it  was  his  opinion,  founded  on  the  acts  and  declara- 
tions thus  deposed  to,  that  the  prisoner  was  of  unsound  mind 
at  the  time  of  the  alleged  offence,  but  the  court  refused  to  per- 
mit the  witness  to  give  his  opinion  as  evidence  to  the  jury. 
The  witness  then  slated  that  he  knew  of  numerous  little  acts 
and  circumstances,  which  he  had  not  the  power  to  detail  or 
explain,  but  which  would  go  to  show  the  condition  of  the  de- 
fendant's mind  for  a  series  of  years,  up  to  the  time  he  commit- 
ted the  alleged  act,  and  which  aided  witneea  in  the  formation 
54 
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of  his  opinion  as  to  the  mental  condition  of  the  prisoner.  The 
proposition  to  admit  his  opinion  was  thereupon  renewed,  but 
rejected  by  the  court.  One  Haman  was  also  introduced  in 
behalf  of  the  prisoner,  who  swore  that  he  had  been  teaching 
school  since  1841;  that  the  defendant  was  his  pupil  in  1847, 
and  so  continued  up  to  within  a  short  period  of  the  alleged 
act:  That  the  conduct  of  the  prisoner  had  attracted  his  pecu- 
liar attention  ever  since  he  had  become  his  pupil :  That  he 
had  been  in  the  habit  of  closely  observing  the  peculiar  mental 
characteristics  of  his  pupils,  and  of  noticing  their  ability  to 
comprehend  and  to  learn ;  that  he  had  particularly  observed 
the  mental  condition  of  the  prisoner,  and  felt  capable  from  ihi;*, 
as  well  as  from  his  general  observation  of  the  minds  of  all 
his  scholars,  of  giving  a  correct  opinion  as  to  the  character 
and  condition  of  the  defendant's  mind  up  to  the  time  he  left 
his  school.  The  defence  then  proposed  to  prove  by  this  wit- 
ness, that  in  his  opinion,  the  prisoner  was  insane  and  incapa- 
ble of  distinguishing  between  right  and  wrong.  This  proof 
was  also  rejected  by  the  presiding  judge,  and  the  several  de- 
cisions of  the  primary  court,  rejecting  the  opinions  of  said 
witnesses,  are  now  insisted  on  in  this  court  as  erroneous. 

Although  as  a  general  rule,  the  opinions  of  witnesses  are 
not  to  be  received  as  evidence,  yet  there  are  exceptions  to  the 
rule,  arising  either  out  of  the  nature  of  the  fact  to  be  proved, 
or  dependent  upon  the  character  of  the  witness  by  whom  the 
proof  is  to  be  made.  Of  the  first  class,  we  may  instance  the 
familiar  practice  of  receiving  as  evidence  a  witness's  belief  or 
opinion  of  the  identity  of  a  person ;  his  hand  writing ;  of  the 
value  of  property,  and  the  like.  So  of  the  second,  experts  or 
persons  skilled  in  the  science,  profession  or  trade,  to  which 
the  question  has  relation,  may  give  their  opinion  in  evidence. 
The  opinions  of  medical  men  as  to  the  cause  of  disease — the 
tendency  of  wounds,  as  well  as  the  mental  condition,  are  con- 
stantly received. — 1  Greenl.  Ev.  §  440.  But  upon  the  ques- 
tion of  sanity  or  insanity,  the  exception  seems  to  extend  be- 
yond the  opinion  of  medical  men,  and  to  allow  the  opinion  of 
such  witnesses,  as  from  long  intimacy,  or  familiar  and  fre- 
quent intercourse  with  the  party  alleged  to  be  insane,  peculiar- 
ly fit  them  to  judge  of  his  mental  condition.  Such  opinion, 
however,  must  be  preceded  by  the  facts  and  circumstances 
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upon  which  it  is  predicated. — Boling  v.  Boling,  ex'r,  8  Ala. 
Rep.  538 ;  State  v.  Brinyea,  5  ib.  243 ;  Roberts  v.  Tray  wick, 
13  ib.  84;  Clarke  v.  The  State,  12  Ohio  Rep.  483;  Clary  v. 
Clary,  2  Iredell's  Rep.  78.  In  the  case  last  cited,  it  is  well 
observed  "  if  the  witness  may  be  permitted  to  state  he  has 
known  the  individual  for  many  years,  has  repeatedly  convers- 
ed with  him  and  heard  others  converse  with  him,  and  had 
noticed  that  in  these  conversations  he  was  incoherent  and  silly; 
that  in  his  habits,  he  was  occasionally  highly  pleased  and 
greatly  vexed,  without  a  cause ;  and  that  in  his  conduct  he 
was  irrational,  extravagant  and  crazy ;  what  would  this  be 
but  to  declare  the  opinion  of  the  witness  of  what  is  incoherent 
or  foolish  in  conversation,  what  reasonable  cause  of  pleasure 
or  resentment — and  what  the  indicia  of  sound  or  disorder- 
ed intellect?  The  court  in  that  case  held,  that  a  wit- 
ness who  has  had  an  opportunity  of  knowing  and  observing 
a  person  whose  sanity  is  impeached,  may  not  only  depose  to 
the  facts  he  knows,  but  may  also  give  his  opinion  or  belief  of 
his  sanity  or  insanity.  Such  evidence  seems  generally  to  have 
been  admitted  in  the  Ecclesiastical  Courts  of  England. — See 
Wheeler  v.  Alderson,  3  Hogg's  Ecc.  Rep.  574;  1  Greenl.  Ev. 
3d  ed.  595,  n.  6,  and  authorities  cited  ;  Phil.  Ev.  C.  &  H.  notes, 
759  n.  529.  A  person  may  be  insane — he  may  carry  along 
with  him  such  marked  and  unmistakable  indications  of  a  dis- 
eased intellect,  as  to  satisfy  every  one  familiar  with  his  habits 
and  peculiarities  that  he  is  insane,  yet  perhaps  but  few  per- 
sons, without  giving  an  opinion,  could  so  describe  the  patholo- 
gical condition  of  his  mind,  as  to  communicate  to-  a  jury  a 
distinct  idea  of  his  true  condition.  Shall  the  witness  be  con- 
fined to  facts  alone  ?  Does  not  even  a  casual  observer  of 
mental  phenomena  fully  recognize  the  impossibility  of  com- 
municating to  another  the  facts,  and  almost  numberless  minute 
circumstances,  indicating  a  morbid  action  of  the  brain,  and 
consequent  mental  aberration,  the  main  force  of  which  may 
consist  in  some  peculiar  characteristic,  which  none  but  the 
observer  can  fully  appreciate  ?  The  jury,  unlike  the  witnesses, 
have  no  knowledge  of  the  condition  of  the  accused  from  per- 
sonal observation.  How  then  shall  they  be  placed  in  posses- 
sion of  those  mysterious  and  indescribable  phases  which  in- 
sanity wears,  which,  though  they  make  a  correct  and  vivid 
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impression  upon  the  mind  of  the  observer,  yet  lose  much  of 
their  force  by  an  attempted  description  ?  Must  the  prisoner  lose 
the  benefit  of  such  testimony  altogether,  or  shall  the  witness  be 
required  to  furnish  as  well  as  he  may,  a  pantomimic  delineation 
of  the  wild  look,  the  vacant  stare,  the  unnatural  gait,  the  dis- 
torted countenance,  the  idiotic  laugh,  as  well  as  the  number- 
less caprices  and  sudden  and  apparently  causeless  exhibitions 
of  joy  and  sorrow  ?  Were  such  the  law,  the  force  of  the  tes- 
timony would  be  made  to  depend  upon  the  powers  of  the  wit- 
ness for  imitation.  Besides,  the  whole  would  resolve  itself 
into  matters  of  opinion  at  last,  since  the  witness  would  but 
exhibit,  as  well  as  he  could,  the  conception  or  opinion,  formed 
in  his  own  mind,  of  the  appearance  and  conduct  of  the  pris- 
oner. "  But  judgment,"  says  Judge  Gaston,  in  the  case  of 
Clary  v.  Clary,  supra,  "  founded  on  actual  observation  of  the 
capacity,  disposition,  temper,  character,  peculiarities  of  habits, 
form,  features,  or  hand  writing  of  others,  is  more  than  mere 
opinion.  It  approaches  to  knowledge,  and  is  knmvledge  so 
far  as  the  imperfection  of  human  nature  will  permit  knowledge 
of  these  things  to  be  acquired,  and  the  result  thus  acquired 
should  be  communicated  to  the  jury,  because  they  have  not 
had  the  opportunities  of  personal  observation,  and  because  in 
no  other  way  can  they  effectually  have  the  benefit  of  the 
knowledge  gained  by  the  observation  of  others." 

In  the  case  before  us,  the  witnesses  whose  opinions  were 
offered,  aUhough  not  physicians,  were  nevertheless  well  qual- 
ified, from  their  long  intimacy  with  the  prisoner,  and  peculiar 
opportunities  of  observing  his  mental  aberrations,  to  form  a 
correct  judgment  concerning  his  true  condition.  Certainly 
no  one  than  a  parent  has  a  better  opportunity  of  knowing  the 
mental  condition  of  a  child  upon  whom  Providence  has  laid 
an  afflicting  hand  ;  and  next  to  the  parent,  the  person  to  whom 
such  child  may  be  turned  over  for  instruction.  We  feel  sat- 
isfied, both  from  reason  and  authority,  the  proof  should  have 
been  received. 

We  do  not  agree  with  the  attorney  general  that  such  opin- 
ions are  confined  to  cases  arising  under  contested  wills,  or  in 
civil  controversies.  We  see  no  reason  and  find  no  authority 
thus  limiting  the  exception.  Neither  does  the  fact  that  a  fa- 
ther may  be  induced  to  commit  perjury  to  save  life  of  the  son, 
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in  giving  an  incorrect  opinion  as  to  his  sanity,  render  the 
proof  illegal.  The  fact  of  relationship  goes  to  the  credit,  not 
to  the  competency  of  the  witness,  and  although  some  may  be 
found  base  enough  to  yield  to  such  temptation,  and  the  guilty 
thereby  escape,  there  will  doubtless  be  cases  where  the  un- 
fortunate victim  of  disease  or  grief,  whose  derangement  of 
mind  deprives  him  of  free  agency,  will  be  rescued  from  the 
gallows  or  penitentiary,  so  that  he  may  share  the  benefit  of 
some  provision  to  be  made  for  his  restoration. 

Our  conclusion  is  that  the  opinions  of  the  witnesses  offered 
under  the  circumstances,  should  have  been  allowed  to  go  to 
the  jury  for  what  they  were  worth,  that  the  jury  having  scan- 
ed  them  might  have  determined  whether  the  party  was  really 
insane  when  he  committed  the  alleged  offence,  or  whether  his 
insanity  was  simulated. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


COBIA  vs.  THE  STATE. 

1.  The  crime  of  murder  being  divided  by  our  penal  code  into  two  grade?, 
with  different  punishments,  it  is  necessary  on  the  trial  of  an  indict- 
ment for  that  offence,  that  the  verdict  of  the  jury  should  ascertain  the 
degree,  otherwise  no  judgment  can  be  pronounced  upon  it. 

2.  Where  the  judgment  of  conviction  on  an  indictment  for  murder  is 
reversed,  because  of  the  insufficiency  of  the  verdict  to  support  it,  the 
prisoner  may  be  tried  again,  without  violating  the  13th  section  of  the 
1st  article  of  the  constitution. 

Error  to  the  Circuit  Court  of  Barbour.  Tried  before  the 
Hon.  Sam'l  Chapman. 

Rice,  for  the  plaintiff  in  error. 

Attorney  General,  for  the  State. 

DARGAN,  C.  J. — Francis  J.  Cobia  was  indicted  in  the 
Circuit  Court  of  Barbour  for  the  murder  of  John,  a  slave,  the 
property  of  Alexander  P.  Crawford.  The  jury  returned  a  ver- 
dict of  "  Guilty  ill  manner  and  form  as  charged  in  the  indict' 
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ment."  On  this  verdict  the  court  pronounced  sentence,  that 
the  prisoner  be  imprisoned  in  the  penitentiary  for  the  term  of 
ten  years.  A  writ  of  error  in  conformity  with  the  statute  has 
been  sued  out  by  the  prisoner,  who  here  assigns  for  error  that 
the  verdict  of  the  jury  is  insufficient  to  warrant  the  sentence 
pronounced  by  the  court. 

The  indictment  is  framed  in  strict  conformity  with  the  rules 
of  the  common  law,  and  the  verdict  responds  siniply  to  the  in- 
dictment, that  the  accused  is  guilty  in  manner  and  form  as 
charged.  The  question  therefore  is,  whether  the  law  as  mod- 
ified by  our  statutes  will  warrant  the  sentence  or  judgment 
pronouncedby  the  court.  By  our  penal  code,  murder  is  di- 
vided into  two  grades — murder  in  the  first  and  second  degrees. 
Murder  in  the  first  degree  is  punished  with  death  or  con- 
finement in  the  penitentiary  for  life.  Murder  in  the  second 
degree  is  punished  by  confinement  in  the  penitentiary  for  a 
period  not  less  than  ten  years.  It  is  also  made  the  duty  of  the 
jury  before  whom  any  one  indicted  for  murder  shall  be  tried, 
if  they  find  the  offender  guilty,  to  ascertain  by  their  verdict 
whether  he  be  guilty  of  murder  in  the  first  or  second  degree ; 
or  if  the  accused  shall  confess  his  guilt,  the  court  shall  proceed 
by  impannelling  a  jury  and  the  examination  of  the  witnesses 
to  determine  the  degree  of  the  crime  and  to  give  sentence  ac- 
cordingly.—Clay's  Dig.  412-13,  §§  1,  2. 

We  think  it  very  clear  that  the  verdict  of  the  jury  does  not 
warrant  the  sentence  pronounced  by  the  court.  The  verdict 
finds  the  accused  guilty  in  manner  and  form  as  charged  in 
indictment.  So  if  the  defendant  had  pleaded  guilty,  or  con- 
fessed his  guilt,  the  record  would  only  have  shown  that  the 
prisoner  was  guilty  of  murder  as  charged,  but  in  what  degree 
would  have  been  left  uncertain.  In  the  latter  case,  however, 
the  court  could  not  have  pronounced  judgment,  but  it  would 
have  been  necessary  to  impannel  a  jury  to  ascertain  whether  he 
was  guilty  of  murder  in  the  first  or  second  degree,  before  sen- 
tence could  have  been  pronounced  against  the  prisoner.  If 
the  court  cannot  pronounce  sentence  against  the  prisoner  on 
his  plea  of  guilty  as  charged  in  the  indictment,  we  do  not  see 
how  sentence  can  be  pronounced  on  a  verdict  of  guilty  as 
charged.  The  verdict  only  finds  the  facts  charged  to  be  true ; 
the  confession  of  guilt  would  equally  ascertain  the  same  facts 
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to  be  true ;  but  whether  the  accused  was  guilty  in  the  first  or 
second  degree  would  be  left  equally  uncertain,  whether  he 
was  found  guilty  by  a  jury,  or  confessed  his  guilt  at  the  bar 
of  the  court.  In  either  case,  before  the  court  can  pronounce 
judgment,  it  must  be  ascertained  by  the  verdict  of  a  jury  whe- 
ther he  be  guilty  in  the  first  or  second  degree. 

In  Tennessee,  there  are  two  degrees  in  the  crime  of  mur- 
der, and  a  different  punishment  affixed  to  each  degree.  The 
Supreme  Court  of  that  Stale  has  held  that  upon  an  indictment 
for  murder,  without  specifying  the  degree  intended  to  be 
charged,  the  jury  must  ascertain  by  their  verdict  the  degree  of 
the  prisoner's  guilt,  and  if  they  do  not,  sentence  cannot  be 
pronounced  on  the  verdict. — McPherson  v.  The  State,  9  Yerg. 
279;  Kirby  v.  The  State,  7  Yerg.  259.  So  in  the  case  of 
Thomas  v.  The  State,  5  How.  (Miss.)  Rep.,  it  was  decided 
that  where  the  punishment  is  graduated  by  the  degree  of  the 
crime,  the  verdict  must  ascertain  the  degree  of  the  offence,  or 
no  judgment  can  be  rendered.  So  if  an  indictment  contain 
two  distinct  charges  of  different  offences  punishable  differently, 
and  the  verdict  be  guilty  generally,  without  specifying  of  which 
particular  charge,  no  judgment  can  be  rendered. — State  v. 
Montague,  2  McCord,  257.  These  authorities,  in  our  opinion, 
are  in  conformity  with  the  general  principle  that  the  record  of 
conviction  should  point  out  with  precision  the  sentence  or 
judgment  the  court  should  pronounce.  If  the  indictment  and 
verdict  leave  it  uncertain  what  judgment  or  sentence  should 
be  rendered  against  the  accused,  the  court  can  pronounce 
none.  It  has  however  been  urged,  with  much  plausibility) 
that  the  accused  cannot  complain  of  the  judgment  in  this  case, 
inasmuch  as  the  sentence  pronounced  was  the  lowest  degree 
of  punishment  that  the  law  affixes  to  murder  in  the  second 
degree.  The  answer,  however,  to  this  argument,  is  that  the 
statute  peremptorily  requires  that  the  degree  be  ascertained 
by  the  verdict  of  the  jury,  and  if  this  be  not  done,  the  court 
has  no  power  to  render  judgment  at  all.  The  judge  without 
the  intervention  of  a  jury  cannot  ascertain  the  degree  of  guilt, 
and  this  must  be  done  before  the  judgment  can  be  rendered. 
As  the  judgment  must  be  reversed  on  this  ground,  it  becomes 
unnecessary  to  examine  the  questions  growing  out  of  the  bill 
of  exceptions. 
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The  only  remaining  question  is,  whether  the  prisoner  shall 
be  discharged,  or  whether  he  shall  be  tried  again.  It  is  con- 
tended that  he  should  be  discharged,  because  he  was  regularly 
put  upon  his  trial  upon  a  sufficient  indictment,  and  the  evi- 
dence in  support  of  the  charge  submitted  to  the  jury ;  and  that 
he  was  therefore  in  jeopardy  within  the  meaning  of  the  thir- 
teenth section  of  the  first  article  of  our  constitution.  We  do 
not  deem  it  necessary  to  enquire  at  what  point  of  time  jeo- 
pardy may  be  said  to  commence,  when  it  ends,  or  under  what 
circumstances  it  may  be  said  to  exist ;  for  we  are  unanimous 
in  the  opinion  that  if  one  has  been  convicted  of  a  felony,  and 
the  judgment  has  been  reversed  at  his  instance,  or  a  new  trial 
granted  on  his  motion,  he  may  be  tried  again.  Judge  Story 
in  his  Commentaries  on  the  Constitution  says  that  the  mean- 
ing of  this  clause  is,  that  the  party  shall  not  be  tried  a  second 
time  for  the  same  offence,  after  he  has  been  once  convicted  or 
acquitted  by  the  verdict  of  a  jury ;  but  that  it  does  not  mean 
that  he  may  not  be  tried  again,  if  the  jury  has  been  discharged 
without  rendering  a  verdict,  or  if,  having  given  a  verdict,  the 
judgment  is  arrested  or  a  new  trial  granted  in  his  favor. — VoL 
3,  §  1781.  See  also  Rawle  on  the  Constitution,  132-33.  The 
discharge  of  the  jury  here  spoken  of  must  be  understood  to 
mean  a  legal  discharge,  for  all  the  authorities  agree  in  this, 
that  if  the  prisoner  be  put  on  his  trial  upon  a  sufficient  indict- 
ment, and  the  evidence  in  support  of  the  charge  is  submitted 
to  the  jury,  the  court  cannot  arbitrarily  interfere  and  arrest  the 
trial  by  discharging  the  jury,  and  if  the  court  should  discharge 
the  jury  before  they  deliver  their  verdict,  without  a  sufficient 
legal  reason  for  doing  it,  the  prisoner  shall  never  be  tried 
again. — Ned  v.  The  State,  7  Port.  213.  If,  however,  the  pri- 
soner shall  consent  to  the  discharge  of  the  jury,  whether  there 
was  good  reason  for  discharging  them  or  not,  nevertheless  he 
can  take  no  advantage  of  it,  for  then  it  cannot  be  said  that  he 
has  been  deprived  of  the  right  to  be  tried  by  that  jury,  for  he 
has  consented  to  it.  In  the  case  of  Hughes  v.  The  State,  2 
Ala.  Rep.  102,  the  prisoner  was  indicted  and  convicted  of  mur- 
der. The  judgment,  however,  was  reversed  by  this  court,  and 
the  question  arose  whether  he  could  be  tried  again.  It  was 
decided  that  he  could,  and  the  cause  was  remanded  for  that 
purpose.    This  decision  is  in  conformity  with  the  decisions  of 
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most  of  the  States  of  the  Union.  See  The  People  v.  Good- 
win, 18  Johns.  187;  The  People  v.  Perkins,  1  Wend.  91;  Mc- 
Pherson  v.  The  State,  9  Yerg.  279 ;  Gibson  v.  The  Common- 
weahh,  2  Virginia  Cases,  111 ;  Bird  v.  The  State,  1  Howard. 
After  a  deliberate  examination,  we  must  express  om*  entire 
approbation  of  the  principle  recognised  in  the  case  of  The 
Stale  V.  Hughes,  and  we  therefore  hold  that  the  prisoner  may 
be  tried  again. 

The  judgment  must  be  reversed,  and  the  cause  remanded, 
that  the  prisoner  may  be  again  tried,  unless  in  the  meantime 
he  be  discharged  by  due  course  of  law. 


MUNROE  vs.  PRITCHETT. 

1.  In  an  action  on  the  case  by  the  vendee  against  the  vendor  of  land,  to 
recover  damages  for  falsely  representing  that  the  tract  embraced  a  cer- 
tain designated  portion  of  good  land,  whereby  the  vendee  was  induced 
to  make  the  purchase,  it  is  not  necessary  to  prove  that  the  vendor 
knew  that  the  representation  was  false  at  the  time  he  made  it. 

Error  to  the  Circuit  Court  of  Talladega.  Tried  before  the 
Hon.  Thos.  A.  Walker. 

Rice  &  Morgan,  for  plaintiff. 

White  &  Parsons,  for  defendant: 

An  action  for  deceit  in  a  sale  can  only  be  sustained  when 
an  affirmation  wilfully  false,  or  some  artifice  is  proved,  or  is 
to  be  presumed  from  the  circumstances  attending  the  transac- 
tion.— Emerson  v.  Brigham,  10  Mass.  197 ;  Parkinson  v.  Lee, 
2  East,  320 ;  ib.  426.  And  an  affirmance  that  a  thing  is  so, 
without  a  knowledge  on  the  part  of  him  making  it  that  it  was 
not  so,  and  without  warranty,  is  not  actionable — Chandler  v. 
Lopus,  2  Croke  4;  Law  Lib.  vol.  19,  62,  and  cases  cited. 

It  is  a  principle  of  the  common  law  that  fraud  without  dam- 
age, or  damage  without  fraud,  gives  no  cause  of  action,  but 
when  these  two  concur,  then  action  will  lie — Sherwood  v. 
Salmon,  5  Day,  439. 
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It  does  not  appear  what  knowledge  the  plaintiff  had,  or  that 
he  acted  upon  the  representations  of  the  defendant  in  regard  to 
the  location,  nor  does  it  appear  on  the  other  hand  that  the  de- 
fendant knew  the  location  of  the  land.  As  to  materiality  of 
these  facts,  see  Sand  ford  v.  Handy,  23  Wend.  260 ;  S.  India 
Rubber  Co.  V.  Adams,  23  Pick..  265;  Pickering  v.  Dowson, 
11  Taunton,  775 ;  2  Bibb,  602.  Upon  the  first  point  and  the 
principal  one  in  the  cause,  the  court  is  refered  to  Comyn's 
Digest,  vol.  1,  350,  Action  upon  the  case  for  a  deceit  (A.  8)  ; 
Williamson  v.  Allison,  2  East,  446 ;  Meyer  v.  Ererth,  4  Camp. 
21 ;  Suxas  v.  Woods,  2  Caines,  48 ;  Cozzins  v.  Whitaker,  3 
Stew.  &  Porter,  322 ;  Prior  v.  McNairy,  1  S.  150 ;  Burnett  v. 
Stanton  &  Pollard,  2  Ala.  181. 

CHILTON,  J. — This  was  a  special  action  on  the  case, 
brought  by  the  plaintiff  in  error  against  the  defendant,  to  re- 
cover for  the  injurious  consequences  of  a  false  and  fraudulent 
representation,  made  by  the  defendant  to  the  plaintiff  upon  the 
sale  of  a  tract  of  land.  The  declaration,  or  affirmation  was, 
that  a  certain  line  of  the  tract  proposed  to  be  sold  by  the  de- 
fendant to  the  plaintiff  would  embrace  within  it  a  certain 
quantity  of  good  land,  which  was  pointed  out,  vM  revera,  it 
was  not  included  in  the  tract,  and  the  defendant  at  the  time 
knew  it ;  but  on  the  contrary,  the  quantity  was  made  up  of 
sterile  land  of  but  little  or  no  value.  Plea,  not  guilty,  and 
judgment  upon  the  verdict  for  the  defendant. 

It  appears  by  a  bill  of  exceptions  sealed  at  the  trial,  that  the 
plaintiff  having  introduced  proof  tending  to  show  that  the  al- 
legations of  his  declaration  were  true,  and  the  proof  conflict- 
ing, as  to  whether  the  defendant,  at  the  time  he  made  the  re- 
presentations complained  of,  knew  that  they  were  false,  the 
plaintiff  asked  the  court  to  charge  the  jury,  "  that  if  they  be- 
lieved the  evidence,  and  that  the  defendant  had  misrepresent- 
ed the  eastern  line  of  said  tract,  and  that  said  plaintiff  had 
thereby  been  induced  to  make  the  purchase  of  the  same,  and 
had  been  injured  by  such  misrepresentation,  it  was  not  in- 
cumbent on  the  plaintiff  to  prove  that  the  defendant  knew  the 
falsity  of  his  representation  as  to  said  eastern  line  when  he 
made  it."  The  court  refused  this  charge,  and  in  lieu  thereof, 
instructed  the  jury,  that  although  such  representation  had  been 
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made,  and  was  false,  and  the  plaintiff  thereby  injured,  yet  un- 
less he  knew  it  was  false  at  the  time  he  made  it,  the  plaintiff 
could  not  recover  in  this  action. 

The  question  presented  by  the  above  charge  is,  whether  in 
an  action  on  the  case  to  recover  damages  for  the  injurious 
consequences  of  a  false  representation  made  by  the  vendor  at 
the  time  of  the  sale,  in  a  matter  constituting  a  material  induce- 
ment to  the  trade,  it  is  necessary  for  the  plaintiff  to  prove  that 
the  defendant  knew  the  affirmation  was  false  at  the  time  he 
made  the  same. 

The  counsel  for  the  defendant  insists,  that  to  sustain  this  ac- 
tion, the  plaintiff  must  show  something  beyond  the  bare,  falsi- 
ty of  the  affirmation  upon  which  he  may  have  acted  in  mak- 
ing the  contract  of  purchase  ;  that  he  should  show  the  repre- 
sentation was  knowingly  false,  or  that  some  artifice,  going  to 
establish  fraud  or  deception,  was  resorted  to  in  order  to  effect 
the  sale.  In  Morgan  v.  Patrick  &  Smith,  7  Ala.  Rep.  187,  it 
is  said  "  wherever  there  is  a  deceit  coupled  with  an  injury, 
an  action  on  the  case  will  lie,  (citing  Pasley  v.  Freeman,  3  T. 
Rep.  31)  and  even  where  a  warranty  under  seal  was  executed, 
it  has  been  held  by  this  court  that  an  action  may  notwithstand- 
ing he  maintained,  upon  the  deceit — Cozzins  v.  Whitaker, 
3  S.  &  P.  332."  The  court  further  say :  "  it  is  true,  this  was  a 
case  where  the  warranty  and  deceit  were  with  respect  to  per- 
sonal property ;  but  the  same  rule  is  laid  down  as  applicable 
to  purchases  of  land — citing  Cooper  v.  McLewry,  Cooper, 
308 ;  3  Coke  on  Litt.  note,  381,  a. ;  and  is  recognized  in  Cul- 
lura  V.  Br.  Bank  at  Mobile,  4  Ala.  Rep.  16."  The  same  doc- 
trine, as  applicable  to  real  eotate,  was  held  in  Gordon  v.  Phil- 
lips, 13  Ala.  Rep.  565 — see  also  13  Johns.  Rep.  325 ;  2  Caines 
Rep.  193 ;  1  Day's  Rep.  250.  Mr.  Saunders  in  the  second 
vol.  of  his  work  on  Pleadings  and  Evidence  527,  says,  "  that 
in  an  action  for  falsely  representing  a  third  person  fit  to  be 
trusted,  a  scienter  must  be  alleged  and  proved ;  though  indeed 
the  word  "fraudulently"  might  be  a  sufficient  allegation  in 
this  respect,  especially  after  verdict:  Willes,  584.  But  in  an  ac- 
tion on  the  case  for  fraud,  or  misrepresentation  of  any  kind, 
an  express  warranty  or  scienter  need  not  be  alleged,  nor  prov- 
ed, if  alleged."  Mr.  Chitty  says  that  case  or  assumpsit  may 
be  supported  on  a  false  warranty  for  the  sale  of  goods,  but 
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recommends  that  assumpsit  be  brought  in  cases  of  breach  of 
express  or  implied  contracts  of  warranty,  in  order  that  a 
count  for  money  had  and  received  may  be  inserted  in  the  de- 
claration, so  as  to  recover  back  the  consideration  paid.  1 
Chitty's  PI.  137.  "  Case"  says  he  "is  necessarily  the  form  of  ac- 
tion for  deceitfully  representing  a  person  as  fit  to  be  trusted, 
or  other  deceit,  independently  of  and  without  relation  to  any 
contract  between  the  parlies,  and  for  fraudulent  representa- 
tions, not  introduced  into  a  written  contract  between  the  par- 
ties, respecting  the  subject  matter  of  the  representations,  case 
is  the  proper  remedy,  if  any.  In  an  action  upon  the  case  in 
tort  for  a  breach  of  a  warranty  of  goods,  the  scienter  need  not 
be  laid  in  the  declaration,  nor  if  charged  need  it  be  proved," 
ib.  In  Bacon's  Ab.  tit.  Act.  on  the  Case  E,  it  is  said  if  there 
be  a  communication  between  A  and  B  for  the  buying  of  cer- 
tain sheep,  and  B,  the  vendor,  says  they  are  his  own  sheep, 
when  in  truth  they  are  the  sheep  of  another ;  whereupon  A 
buys  them  of  B,  though  B  made  not  any  express  warranty  of 
the  sheep,  yet  an  action  upon  the  case  in  the  nature  of  deceit 
lies  against  him.  So  also,  where  the  vendor  affirms 
that  the  goods  belong  to  «i  stranger,  his  friend,  and 
that  he  has  authority  to  sell  the  same,  in  consequence  of 
which  B  buys  them,  when  in  truth  they  are  the  goods  of  an- 
other ;  yet  if  he  sold  them  fraudulently  and  falsely  upon  this 
pretence  of  authority,  though  he  did  not  Avarrant  them,  and 
though  it  is  not  avered  that  he  sold  them,  knowing  them  to 
be  the  goods  of  a  stranger,  yet  B  shall  have  an  action  upon 
the  case  for  this  deceit — 1  Bacon's  Ab.  (by  Bouvier)  112, 
citing  Rolle's  Ab.  91.  Mr.  Chitty,  who  acknowledges  the  ex- 
treme difficuhy  of  layingvdown  any  general  principle  or  ele- 
mentary doctrine  upon  this  subject,  says  that  "fraud  more 
clearly  occurs  where  one  person  substantially  misrepresents 
or  conceals  a  material  fact  peculiarly  within  his  own  know- 
ledge, in  consequence  of  which  a  delusion  exists,  &;c."  but 
concedes  that  fraud  in  such  cases  depends  upon  the  peculiar 
facts  which  have  occurred,  the  relative  situation  of  the  parties 
and  their  means  of  information. — Chitty  on  Con.  223—4.  In 
Adams  v.  Jarvis,  4  Bing.  66,  Best,  C.  J.,  says  "  If  a  man  buys 
the  goods  of  another,  from  a  person  who  has  no  authority  to 
sell  them,  he  is  a  wrong  doer  to  the  person  whose  goods  he 
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takes,  yet  he  may  recover  compensation  against  the  person 
who  sold  the  goods  to  him,  aUhough  the  person  who  sold 
them  did  not  know  that  he  had  no  right  to  sell ;  this  is  proved 
by  Medina^  v.  Stoughton  1  Salk.  210 ;  Saunders  v.  Powell,  1 
Lev.  129 ;  Grasse  v.  Gardner,  Garth.  90 ;  1  Rolle's  Ab.  91,  and 
many  other  cases.  These  cases  rest  on  this  principle,  that  if 
a  man  having  the  possession  of  property  which  gives  him  the 
character  of  owner,  affirms  that  he  is  owner,  and  thereby  induces 
a  man  to  buy,  when  in  point  of  fact  the  affirmant  is  not  the 
owner,  he  is  liable  to  an  action.  It  has  been  said  that  this  is 
because  there  is  a  breach  of  contract  to  rest  the  action  on,  and 
that  there  is  no  contract  in  this  case.  This  is  not  the  true 
principle — it  is  this  :  He  ivJio  affirms  either  what  he  does  not 
know  to  be  true,  or  knows  to  be  false,  to  anotlter^s  prejudice  and 
his  awn  gain,  is,  both  in  morality  and  law,  guiUy  of  falsehood, 
and  must  answer  in  damages."  The  concluding  remark  in 
the  foregoing  extract,  which  is  italicised,  we  think  is  a  very 
just  and  correct  exposition  of  the  rule  of  law.  Nothing  is  more 
common  than  for  courts  of  equity  to  set  aside  contracts  for 
material  misrepresentations,  upon  which  the  purchaser  has  re- 
lied to  his  detriment,  and  on  which  he  had  a  right  to  repose, 
even  though  such  misrepresentations  were  made  through  mis- 
take, inadvertence,  or  ignorance.  They  are  considered  as  con- 
structively fraudulent,  because  their  effect  has  been  to  impose 
upon  and  deceive  the  purchaser. — Story  on  Con.  107,  and  the 
numerous  authorities  collated  in  note  3.  To  constitute  such 
misrepresentation  a  ground  of  fraud  for  avoiding  the  contract, 
or  to  entitle  the  injured  party  to  his  action,  it  must  be,  as  we 
have  said,  in  regard  to  a  material  fact,  operating  as  an  induce- 
ment to  the  purchase,  and  upon  which  the  purchaser  had  a 
clear  right  to  rely,  and  the  party  complaining  must  have  actu- 
ally been  deceived  thereby;  and  generally,  such  representation 
must  not  be  mere  matter  of  opinion,  or  in  respect  of  facts 
equally  open  to  the  observation  of  both  parties,  and  concern- 
ing which  the  purchaser,  had  he  exercised  ordinary  prudence, 
could  have  attained  correct  knowledge.  If  the  purchaser 
blindly  trusts,  where  he  should  not,  and  closes  his  eyes  where 
ordinary  diligence  requires  him  to  see,  he  is  willingly  deceived, 
and  the  maxim  applies,  "vohmti  non  fit  injuria." 

There  are  several  decisions  of  our  own  court  bearing  upon 
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the  point  under  consideration. — See  Rix  v.  Dillahunty,  8  Port. 
Rep.  133 ;  Bennett  v.  Staunton  &  Pollard,  2  Ala.  Rep.  181 ; 
Williams  v.  Cannon,  9  ib.  348 ;  Juzan  et  al.  v.  Toulmin,  ib. 
662-684.  In  the  case  last  cited,  it  is  said,  "  That  whether  a 
party  misrepresenting  a  fact  knew  it  to  be  false,  or  made  the 
assertion  without  any  precise  knowledge  on  the  subject,  is 
immaterial;  for  the  affirmation  of  what  one  does  not  know  or 
believe  to  be  true  is  equally  in  morals  and  law  as  unjustifiable 
as  the  affirmation  of  what  is  known  to  be  positively  false." 
See  also  Camp  v.  Camp,  2  Ala.  Rep.  722-636 ;  Young  v.  Har- 
ris, adm'r,  ib.  108;  Mahone  v.  Reeves,  11  Ala.  Rep.  345. — 
From  our  own  decisions,  I  think  the  conclusion  may  be  de- 
duced, that  although  in  an  action  on  the  case  to  recover  for 
the  consequences  resulting  from  a  fraudulent  misrepresenta- 
tion of  matter  of  fact,  coming  within  the  restrictions  above 
laid  down,  the  plaintiff  must  show  that  such  misrepresentations 
were  fraudulently  made,  yet  it  is  not  indispensable  that  the 
party  making  them  should  at  the  time  have  known  them  to  be 
false.  It  is  sufficient  that  he  made  them  recklessly,  not  know- 
ing them  to  be  true,  and  for  the  purpose  of  influencing  the 
other  party  in  making  the  purchase.  The  seller,  who  owns 
the  land,  and  who  proposes  selling  it,  must  be  presumed  to 
know  more  about  the  lines  and  what  land  is  embraced  within 
the  tract  than  the  buyer.  In  this  case,  whether  he  did  or  did 
not,  he  assumed  to  know  the  fact  that  certain  good  land, 
which  formed  an  inducement  to  the  purchase,  was  included, 
and  he  asserted  this  as  a  fact,  upon  which  the  purchaser  relied 
and  might  well  rely  in  concluding  the  bargain.  He  thus  in- 
duces the  purchase,  upon  his  false  statement  of  matter  of  fact, 
and  pockets  the  gains.  Shall  he,  when  sued,  say,  "I  did  not 
know  that  I  was  telling  an  untruth"  ?  It  is  sufficient  that  he 
misrepresented  the  fact,  and  did  not  care  that  he  did  so, — in 
other  words,  that  he  asserted  as  true,  and  as  matter  of  knowl- 
edge, that  which  was  untrue,  and  which  he  either  knew  no- 
thing about  or  knew  to  be  untrue.  Did  the  law  allow  the  ac- 
tion to  punish  the  untruth,  and  not  as  a  compensation  to  the 
party  injured  by  its  consequences,  then  it  would  be  proper  to 
make  the  action  depend  upon  the  scienter;  but  the  action  is  for 
ifie  injury  sustained  by  reason  of  the  reckless,  false  assertion 
of  the  vendor,  which  was  calculated  to  deceive  and  did  de- 
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ceive  the  purchaser — consequences  which  to  him  are  precisely 
the  same,  whether  the  vendor  knew  or  did  not  know,  or  care 
to  know,  that  the  assertion  was  false. 

This  view,  we  think,  is  fairly  deducible  from  numerous  ad- 
judicated cases,  harmonizes  with  reason  and  sound  morality, 
and  requires  nothing  on  the  part  of  the  vendor  but  fair  and 
open  dealing.  True,  it  is  opposed  to  the  case  of  Chandler  v. 
Lopus,  2  Cro.  Jac.  4,  and  some  other  of  the  earlier  English 
authorities,  but  this  case  of  Chandler  has  not  generally  been 
followed  either  in  this  country  or  in  England.  Indeed  it  is 
expressly  denied  as  authority  in  Bradford  v.  Manly,  13  Mass. 
Rep.  143,  and  in  the  very  learned  opinion  of  Dorsey,  J.  in  Os- 
good V.  Lewis,  2  Har.  &  Gill,  495,  which  last  opinion  fully 
sustains  the  view  we  have  taken. 

Our  conclusion  is,  that  the  charge  which  the  court  gave 
was  clearly  incorrect,  as  this  made  the  right  to  recover  de- 
pendent on  the  knowledge  of  the  vendor  that  his  affirmation 
was  untrue. 

It  is  unnecessary  to  examine  the  other  points  raised  in  the 
bill  of  exceptions,  as  they  will  not  probably  arise  upon  another 
trial. 

Judgment  reversed  and  cause  remapded. 


SPRUIL  vs.  COOPER. 

1.  Although  in  an  action  of  slander  for  charging  the  plaintiff  with  per- 
jury, it  is  necessary  for  the  defendant,  if  he  pleads  justification,  to  sup- 
port his  plea  with  such  proof  as  would  be  required  to  convict  the 
plaintiff  on  an  indictment  for  that  offence,  yet  it  is  not  necessary,  as 
in  a  criminal  prosecution,  that  it  should  be  of  that  degree  of  certainty 
requisite  to  remove  all  reasonable  doubt  from  the  minds  of  the  jury. — 
A  mere  preponderance  is  sufficient. 

Error  to  the  Circuit  Court  of  Marion.    Tried  before  the 
Hon.  Geo.  Goldthwaite. 

This  was  an  action  of  slander  by  the  defendant  against 
the  plaintiff  in  error,  for  charging  him  with  the  offence  of  per- 
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jury.  Plea  of  justification.  The  proof  tended  to  sustain  the 
plea.  The  court  charged  the  jury  that  they  should  be  con- 
vinced of  the  truth  of  the  facts  which  are  necessary  to  sustain 
the  plea  beyond  a  reasonable  doubt,  and  that  a  predominance 
of  evidence  in  favor  of  said  plea,  unless  it  so  convinced  their 
minds,  would  not  authorise  a  finding  in  its  favor.  To  this 
charge  the  defendant  excepted,  and  now  assigns  it  as  error. 

Earnest,  for  the  plaintiff  in  error. 

No  counsel  for  the  defendant. 

•  DARGAN,  C.  J. — In  an  action  of  slander  for  charging  the 
plaintiff  with  perjury,  if  the  defendant  plead  the  truth  of  the 
charge  in  bar  of  the  action,  he  must  introduce  such  proof  in 
support  of  his  plea  as  would  be  required  to  convict  the  plain- 
tiff on  an  indictment  for  that  offence.  Wooddeck  v.  Keller,  6 
Cow.  118 ;  16  Wend.  601 ;  7  Blackf.  83.  The  extent  of  this 
rule,  however,  is  that  the  defendant  must  sustain  his  plea  by 
two  witnesses,  at  the  least,  or  by  one  witness  and  corrobora- 
ting circumstances.  When  this  is  done,  the  jury  are  then  to 
weigh  the  evidence  in  support  of  the  plea,  as  they  would  in 
any  other  civil  suit.  If  the  testimony  preponderates  in  favor 
of  the  plea  of  justification,  they  may  find  in  favor  of  the  de- 
fendant, although  upon  the  same  evidence  they  might  acquit 
the  plaintiff  were  he  on  his  trial  for  perjury,  by  allowing  him 
the  benefit  of  a  reasonable  doubt.  We  do  not  understand  that 
in  civil  suits  it  is  necessary  for  the  plaintiff  to  prove  his  cause 
of  action,  or  the  defendant  to  prove  his  defence  with  that  de- 
gree of  certainty  as  to  remove  all  doubt  from  the  minds  of  the 
jurors,  but  they  may  give  their  verdict  according  to  the  weight 
or  preponderance  of  the  testimony,  notwithstanding  it  may  not 
be  sufficient  to  exclude  all  doubt  from  their  minds.  This  is 
the  conclusion  we  attained  in  the  case  of  Hopper  v.  Ashly, 
15  Ala.  Rep.  457,  and  we  think  that  case  is  well  sustained  by 
reason  and  authority.  It  is  true,  that  in  prosecutions  for  fel- 
onies, the  accused  is  entided  to  the  benefit  of  all  reasonable 
doubt,  and  if  the  testimony  does  not  exclude  all  reasonable 
doubt,  he  should  be  acquitted.  This  rule,  however,  should  be 
confined  to  criminal  prosecutions  and  cannot  with  propriety 
be  applied  to  civil  suits,  neither  in  favor  of  a  plaintiff  or  defen- 
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dant.  The  rale  Ihat  prevails  in  courts  of  equity  is,  that  the 
answer  of  a  defendant,  being  under  oath,  must  be  disproved 
by  two  witnesses  or  by  one  witness  with  corroborating  cir- 
cumstances, in  order  to  entitle  the  complainant  to  a  decree. 
Yet  it  never  has  been  contended  that  this  proof  must  be  of 
such  a  conclusive  character  as  to  relieve  the  mind  from  all 
doubt — it  is  sufficient  if  it  satisfy  the  mind  of  the  chanceUor 
of  the  truth  of  the  allegations  of  the  bill.  So  in  the  case  at 
bar,  if  the  plea  was  sustained  by  two  witnesses,  or  by  one 
witness  and  corroborating  circumstances,  and  the  proof  was 
sufficient  to  induce  the  jury  to  believe  the  plea  was  true,  they 
should  have  found  a  verdict  in  favor  of  the  defendant,  although 
the  proof  might  not  have  been  of  such  a  conclusive  character 
as  to  relieve  the  mind  from  all  doubt.  The  ruhng  of  the  Cir- 
cuit Court  was,  that  the  testimony  should  exclude  all  reason- 
able doubt  from  the  minds  of  the  jury  before  they  could  find 
in  favor  of  the  defendant.  In  this  the  court  erred,  and  the 
judgment  must  be  reversed  and  the  cause  remanded. 
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1.  A  decree  is  final  which  srttles  the  rights  of  the  parties,  notwithstanding 
a  reference  is  ordered ;  and  such  decree  cannot  be  altered  or  amended, 
except  in  matter  of  form  or  clerical  misprision,  unless  it  be  done  by  con- 
sent, or  upon  a  re-hearing  granted,  or  on  bill  of  review,  or  bill  in  the  na- 
ture of  a  bill  of  review. 

2.  Courts  of  equity  in  this  State  are  courts  of  record,  and  decrees,  like  judg- 
ments at  law,  are  considered  matters  of  record,  and  deemed  enrolled  as  of 
the  term  when  rendei-ed. 

3.  A  decree  cannot  embrace  matters  not  charged  in  the  bill,  although  war- 
ranted by  the  proof,  or  the  admissions  of  the  defendant. 

Error  to  the   Chancery   Court   of  Montgomery.    Tried 
before  the  Hon.  Jos.  W.  Lesesne,  chancellor. 

Seaborn  Williams,  for  the  plaintiffs  in  error. 

T.  &  J.  D.  F.  WiLUAMs,  for  defendants.  . , 
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CHILTON,  J.— This  bill  was  filed  by  five  out  of  six  Jega- 
tees  under  the  wiU  of  Jeremiah  Smith  deceased,  to  have  a  di» 
vision  of  the  estate  of  said  deceased  made  among  them,  ac- 
cording to  the  provisions  of  the  will  of  said  testator.  The 
will  is  exhibited  with  the  bill,  from  which  it  appears  that  the 
testator  directed  that  all  of  his  estate  should  be  kept  together 
on  the  plantation  on  which  he  then  lived,  until  his  youngest 
child,  Burwell  Smith,  should  arrive  at  the  age  of  twenty-one 
years,  and  then  the  same  was  to  be  equally  divided  among 
all  his  children.  It  is  avered  that  said  Burwell  has  attained 
his  majority,  and  that  the  estate  is  in  the  hands  of  O.  P.  King, 
one  of  the  complainants,  who  is  the  present  administrator 
"vvith  the  will  annexed:  It  is  further  stated  that  all  the  said 
children  are  desirous  that  partition  should  be  made  of  the  es- 
tate. William  Ansley  and  his  wife  Zerena,  late  Zerena 
Smith,  are  made  the  sole  defendants.  The  prayer  of  the  bill 
is,  that  partition  be  made  of  the  lands  and  slaves  of  the  estate, 
and  that  the  portions  due  the  married  daughters  of  said  testa- 
tor, Mrs.  Ansley  included,  may  be  settled  to  their  respective 
sole  and  separate  use  and  to  such  child  or  children  as  they 
may  leave  at  the  time  of  their  death,  free  from  the  debts,  &c. 
of  their  husbands,  &c. 

Ansley  and  wife  answer  and  admit  the  allegations  of  the 
bill  and  accept  the  relief  thereby  tendered.  The  late  chancel- 
lor (Crenshaw)  granted  the  prayer  of  the  bill,  decreeing  to 
the  daughters  separate  estates  in  the  property  which  would 
fill  to  their  share  upon  a  division,  and  appointing  commiosion- 
ors  to  make  partition  of  the  slaves  and  of  the  real  estate,  if  as 
to  the  latter  it  could  be  advantageously  done,  but  if  not,  that 
the  commissioners  report  the  fact,  and  what  disposition  should 
be  made  of  it,  &c.  The  commissioners  appointed  to  divide 
the  property  made  partition  of  the  slaves,  but  reported  that 
t'.ie  land  could  not  be  advantageously  divided,  and  recommen- 
ded its  sale.  No  objection  was  made  by  any  of  the  parties  to 
this  report,  but  by  consent  it  was  agreed  as  there  was  a  bill 
pending  in  regard  to  the  title  to  the  land,  that  no  action  of  the 
court  should  be  had  with  respect  to  that  at  that  term 

The  decree  of  the  present  chancellor,  after  the  coming  in  of 
the  commissioner's  report,  vests  the  slaves  so  severally  allotted 
to  each  of  the  children,  in  them,  according  to  the  previous  de- 


JUNE  TERM,  1849. 795 

Ansley  &  Wife  v.  Robiiisoti  &  Wife  et  als. 
cree,  except  the  shares  allotted  to  Boling  Smith  and  Mrs.  Ans- 
ley. As  to  them,  the  decree  recites  "  that  it  was  stated  and 
admitted  that  Boling  Smith,  one  of  the  complainants,  has  acted 
as  one  of  the  executors  of  Jeremiah  Smith,  and  that  William 
Ansley  has  also  acted  as  one  of  the  executors  of  said  estate, 
and  that  their  accounts  as  such  executors  have  not  yet  been 
settled,  and  it  is  insisted  by  the  other  legatees  that  on  such  ac- 
counting the  said  Boling  Smith  and  William  Ansley  will 
he  found  largely  indebted,  and  in  arears  with  said  estate,  and 
they  claim  that  the  portions  of  said  estate,  to  which  said  Bol- 
ing Smith  and  William  Ansley  may  be  entitled,  shall  be  held 
by  the  said  O.  P.  King,  the  personal  representative  of  the  said 
estate,  until  the  respective  accounts  of  the  said  William  Ans- 
ley and  Boling  Smith  shall  be  settled  up."  Thereupon  the 
chancellor  decreed  that  the  slaves  so  allotted  to  Boling  Smith, 
one  of  the  complainants,  and  to  Mrs.  Ansley,  should  be  re- 
tained by  King,  the  administrator  with  the  will  annexed,  until 
such  time  as  should  be  fixed  upon  by  the  future  order  of  the 
court.  From  this  decree  Ansley  and  wife  have  sued  out  their 
writ  of  error. 

We  think  it  manifest  from  the  statement  of  this  case,  that 
the  last  decree  of  the  chancellor  cannot  be  sustained  so  far  as 
respects  the  interest  of  Mrs.  Ansley  in  the  estate  of  her  deceas- 
ed father.  In  the  first  place,  the  former  decree  settles  upon 
Mrs.  Ansley,  as  well  as  the  other  legatees,  the  shares  to  which 
they  shall  be  entitled  after  the  partition,  for  which  the  decree 
provides,  shall  have  been  made.  This  decree  fixes  the  rights 
of  the  respective  parties — by  it,  they  are  each  entitled  to  an 
equal  share,  the  married  women  to  hold  theirs  to  their  sole 
and  separate  use  for  life,  and  after  their  death,  their  shares  to 
vest  in  their  children.  The  rights  of  the  parties  then  being 
fixed  and  finally  ascertained  by  the  decree,  it  only  remained 
to  confirm  the  report  of  the  commissioners  appointed  to  make 
partition,  to  vest  in  the  legatees  respectively  the  property  sev- 
erally allotted  them  by  the  commissioners.  This  report  was 
made,  and  the  last  decree  informs  us  was  satisfactory  to  all  the 
parties — no  objection  whatever  was  made  to  it  in  the  court 
below,  and  none  is  insisted  on  in  this  court.  The  former  de- 
cree thus  disposing  of  the  rights  of  the  parties  and  ordering 
partition  according  to  the  prayer  both  of  the  bill  and  answer 
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of  Ansley  and  wife,  and  also  disposing  of  the  question  of  cost, 
was  final,  and  could  not  be  altered  or  reversed  but  by  the  con- 
sent of  the  parties,  or  by  a  petition  for  a  re-hearing  according 
to  the  rules  of  practice,  or  upon  a  bill  of  review,  or  a  bill  in 
the  nature  of  a  bill  of  review.  The  decree  is  not  the  less  final 
because  the  chancellor  refers  matters  of  fact  necessary  to  an 
account  to  the  master. — Bank  of  Mobile  v.  Hall,  6  Ala.  Rep. 
141.  It  was  held,  if  a  decree  settles  the  rights  of  the  parties,  it 
is  final,  although  there  be  a  reference  to  the  master  to  compute 
damages. — Weatherford,  et  al.  v.  James,  2  Ala.  Rep.  170.  See 
Kennedy's  heirs,  v.  Kennedy's  adm'rs,  ib.  573 ;  McKinley  v. 
Irvine^  13  Ala.  Rep.  681-693.  According  to  the  English 
practice,  so  long  as  the  decree  remained  in  the  shape  of 
minutes,  that  is,  till  it  had  been  passed  and  signed  by  the  reg- 
ister, it  could  be  rectified  by  the  court  by  petition  or  motion, 
or  application  to  vary  the  minutes,  but  after  a  decree  has  reg- 
ularly been  passed  and  entered,  the  court  will  not  alter  or 
amend  it,  except  by  consent  of  all  the  parties,  unless  in  re- 
spect of  matters  of  form,  or  mere  clerical  misprisions.  The 
party  desirous  of  eflfecling  other  alterations  must  do  so  by 
applying  to  have  the  cause  re-heard  (Daniel's  Ch.  Pr.  1222-3,) 
or  by  bill  of  review,  or  bill  in  the  nature  of  a  bill  of  review, 
according  as  the  decree  has  or  has  not  been  signed  and  en- 
rolled, and  as  it  is  sought  to  have  the  cause  re-tried  as  it  was 
originally  heard  or  accompanied  with  new  matter. 

With  us,  courts  of  equity  are  courts  of  record,  and  decrees 
like  judgments  at  law,  are  considered  matter  of  record,  and 
deemed  as  enrolled  as  of  the  term  of  the  court  at  which  they 
were  rendered  (Story's  Eq.  PI.  §  403.)  and  this  whether  actu- 
ally enrolled  or  not. 

Whether  the  decree  in  the  present  cEise  made  by  the  chan- 
cellor at  the  February  term  1846,  could  have  been  so  modified 
or  altered  as  to  withhold  from  Mrs.  Ansley  the  portion  of  the 
estate,  to  which  under  the  will  she  was  entitled,  and  which 
the  decree  vested  in  her  for  life,  remainder  to  her  children, 
had  the  party  resorted  to  any  of  the  modes  recognized  by  the 
rules  of  practice  for  re-examining  decrees,  is  not  a  question 
which  it  is  necessary  in  the  present  aspect  of  the  case  to  de- 
cide. Neither  is  it  necessary  to  determine  whether  the  por- 
tion so  decreed  could  in  any  event  be  reached  by  the  legatees 
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and  held  as  indemnity  by  the  administrator  de  bonis  non  with 
the  will  annexed  against  any  supposed  loss  which  they  may 
be  in  danger  of  sustaining  by  reason  of  the  indebtedness  of 
William  Ansley,  or  of  his  default  as  one  of  the  executors  of 
the  estate.  It  is  sufficient  that  none  of  the  modes  pointed  out 
by  law  for  altering  the  former  final  decree  has  been  adopted, 
and  for  that  reason,  if  for  none  other,  the  last  decree  ordering 
the  administrator  to  retain  the  share  of  the  slaves  allotted  by 
the  commissioiiers  to  Mrs.  Ansley  is  irregular. 

But  if  the  views  above  expressed  were  not  correct,  there  is 
another,  which  it  seems  to  me,  puts  the  matter  beyond  doubt. 
We  have  said  that  the  bill  filed  by  all  the  legatees  but  one 
prayed  for  the  very  relief  which  the  chancellor  in  the  first  de- 
cree awarded.  This  relief  the  sole  remaining  legatee  also 
accepted  by  her  and  her  husband's  answer.  There  is  not  the 
first  intimation  given  by  the  bill,  or  answer,  or  any  other  pro- 
ceeding had  in  the  cause,  save  the  decree,  that  Ansley  is  deb- 
tor to  the  estate,  or  made  default  in  delivering  over  to  the 
present  administrator  all  assets  of  the  estate  which  came  to 
his  hands.  The  language  of  the  bill  is,  "  that  they  (the  exe- 
cutors) took  possession  of  the  estate  and  managed  the  same 
for  some  time,  and  were  afterwards  removed  by  the  Orphans' 
Court,  and  others  appointed,  to  wit,  R.  K.  Harrison,  who  acted 
as  executor  for  some  lime ;  he  resigned,  when  administration 
was  finally  granted  to  O.  P.  King,  one  of  your  orators,  who  is 
now  the  sole  acting  executor  with  the  will  annexed,  and  has 
710W  the  said  estate  in  his  hands"  Such  being  the  case,  it  mat- 
ters not  what  admissions  the  parties  might  have  made  before 
the  chancellor,  as  the  effect  of  such  admissions  would  only  be 
to  dispense  with  proof  of  the  facts  admitted,  and  could  not 
warrant  a  decree  not  justified  by  the  pleadings.  It  is  well 
settled  that  a  decree  cannof  embrace  matters  not  charged  iu 
the  bill,  although  it  may  be  fully  warranted  by  the  proof. — 
Bozman,  et  al.  v.  Draughan,  adm'r,3  Stew.  Rep.  243.  Proof, 
without  the  proper  averments  in  the  bill,  is  as  impotent  to  af- 
ford relief,  as  averments  without  proof  when  denied  by  the 
answer;  and  the  rule  is  the  same  both  at  law  and  in  equity, 
that  the  allegata  el  probata  must  correspond.  In  Clemens  v. 
Kellogg,  1  Ala.  Rep.  330,  it  was  held,  that  no  matter  how  jutt 
the  demand  which  the  complainant  might  make  out  by  proof, 
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if  it  fails  to  harmonize  with  the  allegations  of  his  bill,  he  can- 
not recover. — See  Morgan,  ex'r,v.  Crabb,3  Porter's  Rep.  470; 
Goodwin  v.  Lyon,  4  ib.  297;  Duren  v.  Walker  &  Parsons,  5 
lb.  345 ;  Gibson,  et  al.  v.  Carson,  3  Ala.  Rep.  421 ;  McKinley 
V.  Irvine,  13  ib.  681-686 ;  Story's  Eq.  PI.  §  263-4,  254 ;  3  Lit. 
Rep.  339;  10  Wheat.  Rep.  189;  10  Peters  Rep.  178;  Gres. 
Eq.  Ev.  171.  It  results  from  what  we  have  said  that  the  ad- 
mission of  indebtedness  on  the  part  of  Ansley  is  wholly  with- 
out the  cause,  and  any  action  of  the  chancellor  as  predicated 
upon  it  in  withholding  the  share  of  Mrs.  Ansley,  so  far  from 
being  sustained  by  the  bill,  is  directly  opposed  to  its  prayer, 
and  is  therefore  clearly  erroneous. 

The  decree  of  the  chancellor  as  it  respects  the  portion  of 
the  property  allotted  by  the  commissioners  to  Mrs.  Ansley 
must  therefore  be  reversed ;  but  as  to  all  other  matters,  the 
same  is  affirmed,  and  this  court  proceeding  to  render  such  de- 
cree as  the  said  Chancery  Court  should  have  rendered,  does 
order  and  decree  that  the  report  of  John  Wood,  Dent  Lamar 
and  Isaac  C.  Morgan,  the  commissioners  appointed  by  said 
Chancery  Court  to  make  partition  of  said  slaves  and  real  es- 
tate belonging  to  the  estate  of  Jeremiah  Smith  deceased,  made 
to  said  Chancery  Court,  dated  the  25th  November  1846,  be, 
and  the  same  is  hereby  confirmed ;  and  it  is  further  ordered 
and  decreed,  that  the  negro  slaves  Eilick,  Hannah,  Cuffe, 
Jackson,  Edmund,  Agga  and  Grace,  valued  by  said  commis- 
sioners at  the  sum  of  twenty-seven  hundred  and  seventy-five 
dollars,  be,  and  the  same  are  hereby  vested  in  the  said  Zerena 
Ansley,  wife  of  William  Ansley,  to  her  sole  and  separate  use, 
for  and  during  the  term  of  her  natural  life,  and  after  her  death 
to  her  children,  share  and  share  alike,  in  no  wise  subject  or 
liable  to  the  debts,  contracts  or  forfeitures  of  the  said  William 
Ansley,  her  husband.  It  is  further  decreed  that  the  said  Ze- 
rena Ansley  pay  into  the  hands  of  O.  P.  King,  the  adminis- 
trator, for  the  use  of  Boling  Smith,  that  the  share  allotted  him 
may  be  equal  to  the  share  of  said  Zerena,  the  sum  of  fifty- 
eight  dollars  and  thirty-three  cents,  and  also  that  she  refund 
to  the  said  O.  P.  King,  administrator  as  aforesaid,  the  sum  of 
eight  dollars  and  thirty-three  cents,  being  the  amount  ordered 
to  be  paid  by  him  by  the  previous  decree,  to  the  guardian  of 
Thomas  McD.  King,  thus  equalizing  the  several  shares  of  the 
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respective  legatees  as  reported  by  the  commissioners  who 
mBde  the  partition.  As,  hoAvever,  it  does  not  appear  that  the 
husband,  of  Mrs.  Ansley  is  a  proper  person  to  receive  the  ap- 
pointment of  trustee  to  take  charge  of  the  said  portion,  the 
cause  virill  be  remanded  to  the  Chancery  Court,  that  upon  the 
petition  of  the  defendants,  a  trustee  may  be  appointed  to  take 
charge  of  the  estate  in  trust  for  Mrs.  Ansley,  according  to  the 
foregoing  decree.  In  respect  to  the  real  estate,  the  cause  will 
stand  over  for  further  directions  as  regards  its  sale. 
Let  the  defendants  in  error  pay  the  costs  of  this  court. 


STAPLER  ET  AL.  vs.  HURT'S  :£lXECUTORS. 

1.  A  court  of  equity  acts  in  'personam,  and,  when  it  has  jurisdiction  of  the 
person,  will  afford  relief  against  fraud,  notwithstanding  the  property,  in 
reference  to  which  the  fraud  has  boen  committed,  is  without  the 
jurisdiction.  In  such  cases,  the  relief  will  be  adapted  to  its  equity  and 
justice,  and  if  the  fraudulent  grantee  refuses  to  return  the  property,  he 
may  be  charged  with  its  value. 

2.  When  a  reference  is  ordered  to  ascertain  the  amount  of  money  due  the 
complainant,  or  the  value  of  property  with  which  the  defendant  is  charged 
by  the  decree,  no  execution  should  issue,  until  the  report  of  the  register 
comes  in  and  is  confirmed. 

3.  A  creditor's  bill,  praying  a  writ  of  ne  exeat,  having  been  filed  against  S., 
as  the  fraudulent  grantee  of  property,  which  he  has  removed  from  the 
State,  he  was  arrested,  and  gave  bond  with  security,  conditioned  to  abide 
by  and  perform  the  final  decree :  Held — That  it  is  error  in  the  chancellor 
to  order  execution  to  issue  against  the  securities  for  the  value  of  the  pro- 
perty, before  they  have  had  an  opportunity  to  contest  their  liability  on  the 
bond. 

Error  to  the  Chancery  Court  of  Russell.  Before  the  Hon. 
W.  W.  Mason,  chancellor. 

The  bill  in  this  case  was  iBled  by  the  testator  of  the  defend- 
ants In  error,  and  alleges  that  he  recovered  a  judgment  at  the 
fall  term  1841  of  the  Circuit  Court  of  Russell  against  William 
D.  Hargrove,  one  of  the  plaintiffs  in  error,  on  which  execu- 
tion had  issued,  and  been  returned  no  property ;  that  Har- 
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grove,  about  the  time  the  judgment  was  rendered,  conveyed 
certain  slaves,  viz.  March,  William,  Monday,  Robin,  George, 
and  Gilbert,  to  William  L.  Stapler,  without  consideration  and 
for  the  purpose  of  defrauding  his  creditors ;  that  these  slaves 
are  still  the  property  of  Hargrove,  who  has  enjoyed  the  pro- 
fits arising  from  their  labor  and  had  some  of  them  in  his  ser- 
vice ever  since  said  fraudulent  transfer,  but  that  Stapler  has 
removed  them  from  this  State  to  parts  unknown,  so  that  they 
cannot  be  reached  by  execution  at  law ;  and  that  Stapler  him- 
self is  about  to  remove,  and  if  he  is  permitted  to  do  so,  the 
debt  of  the  complainant  will  be  lost.  The  prayer  of  the  bill 
is  for  a  ne  exeat  against  Stapler ;  that  the  conveyances  from 
Hargrove  to  Stapler  be  set  aside  and  delivered  up  to  be  can- 
celled ;  that  Stapler  be  compelled  to  produce  the  slaves,  or 
such  of  them  as  he  has  not  sold,  and  be  decreed  to  account 
for  the  value  of  those  sold  and  the  hire  of  those  still  in  his 
possession.  The  bill  having  been  verified  by  the  complainant, 
a  writ  of  wc  exeat  was  granted,  under  which  Stapler  was  ar- 
rested by  the  sheriff  and  gave  bond,  with  security,  conditioned 
to  abide  by  and  perform  the  final  decree.  Stapler  and  Har- 
grove both  answered  the  bill,  denying  the  allegations  of  fraud, 
but  admitting  the  conveyance  of  the  slaves  by  Hargrove  to 
Stapler,  and  insisting  that  it  was  bona  fide  and  on  valuable 
consideration.  Stapler  states  in  his  answer  that  he  purchased 
the  slaves  to  secure  hiniself  as  a  creditor  of  and  as  a  security 
for  Hargrove ;  that  he  is  a  resident  of  the  State  of  Georgia, 
and  has  no  intention  of  removing,  and  that  all  the  slaves,  ex- 
cept George  whom  he  has  sold,  are  in  his  possession  in  the 
State  of  Georgia. 

Thomas  P.  Parke  testified — that  the  slaves  were  in  the  pos- 
session of  Hargrove  in  1841,  and  in  September  of  that  year, 
March,  Monday,  Robin  and  George  went  into  the  possession 
ol  Stapler,  and  Gilbert  and  William  into  the  possession  of  the 
witness,  to  secure  them  against  liability  on  a  bond  for  some- 
thing over  two  thousand  dollars,  which  they  had  executed  for 
the  benefit  of  Hargrove,  and  which  bond  was  afterwards  ar- 
ranged by  Hargrove  and  cancelled;  that  the  slaves  were  all 
young  and  likely,  one  fourteen,  another  eighteen,  and  the 
others  twenty-five  years  of  age ;  that  having  a  claim  of  $200 
against  Hargrove  for  money  paid  for  him  in  removing  an  in- 
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cumbrance  on  said  slaves,  he  proposed  to  Stapler  to  take  pos- 
session of  said  slaves  and  pay  him  his  demand,  which  he  did ; 
that  Hargrove  lived  in  Columbus,  Ga.  from  some  time  in  the 
year  1844  until  the  close  of  the  year  1846,  and  Stapler  resided 
in  the  house  with  him ;  that  some  two  months  after  Hargrove 
removed  back  to  Alabama,  one  of  the  slaves  left  Stapler's  pos- 
session in  Columbus  and  went  to  the  residence  of  Hargrove ; 
that  Stapler  followed  him  and  wished  to  take  him  back,  but 
Mrs.  Hargrove  objected  and  complained  that  Stapler  had  not 
before  that  time  delivered  up  the  slaves,  when  Stapler  stated 
that  he  was  ready  at  any  time  for  a  settlement  with  Hargrove 
and  would  relinquish  the  claim  upon  the  negroes  so  soon  as 
he  had  received  what  money  he  had  paid  out  for  him;  and 
that  a  day  for  a  settlement  was  then  agreed  upon,  at  which 
the  Avitness  was  to  be  present,  but  at  the  appointed  time  Sta- 
pler did  not  attend.  Attached  to  the  deposition  of  this  witness 
are  two  letters  written  to  him  by  Stapler,  in  reference  to  the 
slaves  March,  Monday,  Robin  and  George,  one  dated  the  1st, 
the  other  the  4th  Sept.  1841,  the  witness  then  being  an  inmate 
of  Hargrove's  house  in  Alabama.  In  the  first.  Stapler  says — 
"  I  have  a  young  man  that  I  have  all  conj&dence  in,  &c.,  that 
will  meet  you  at  any  point,  say  to-morrow  night,  at  Fort  Mit- 
chell," &c.  &c.  "  Silence  is  wisdom."  In  the  second,  he  says, 
"  On  reflection  I  have  thought  you  had  as  well  cross  the  river 
at  some  point  nearer  town,  as  it  will  be  as  safe,  for  it  will  be 
at  night,  when  not  many  is  stirring,  say,  cross  the  Uchee  at  the 
first  place  below,  after  you  leave,  and  come  in  by  Mrs.  Redd'a 
and  cross  the  river  at  McDougald's  plantation.  Mr.  Kelly 
will  know  where  to  cross.  If  you  think  it  will  be  better  to 
cross  at  Fort  Mitchell,  proceed  on  there.  You  had  better  start 
the  negroes  from  the  house  before  it  is  night,  and  let  them 
come  a  mile  or  two  and  wait  until  dark — tell  them  where  they 
are  coming,  for  fear  they  may  not  want  to  come."  In  a  post- 
script to  this  letter,  he  adds,  "  When  Hargrove  comes  home 
he  must  either  come  and  see  me  or  send  them  papers.  I  want 
those  that  come  over  here  in  one  separate  bill  of  sale,  &c.,  and 
those  that  are  over  here  in  two  dates — one  in  1837,  Oct.  6th, 
and  the  other  in  1838,  in  March, — put  them  down  at  fair 
prices  at  that  time,  and  don't  put  any  children  in  them,  and 
let  him  write  them  for  fear  they  may  delect  it,  and  sign  his 
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own  name,  and  make  them  strong,  and  be  p^ticular  about 
their  ages  at  that  time,"  Sec. 

Seaborn  Jones  testified — that  he  held  three  notes  made  by 
Hargrove  with  Stapler  as  security — one  for  ^500,  dated  7th 
Sept.  1841,  and  two  for  $1000  each,  one  of  them  dated  some- 
time in  1839  or  1840,  and  the  other  dated  the  lllh  June  1841, 
and  that  Stapler  paid  the  $500  note  seven  or  eight  years  ago, 
and  on  the  $1000  note  made  in  1839  or  1840,  he  paid  $400 
in  January  1844,  $500  in  March  1848,  and  $310  in  February 
1849,  and  on  the  other  $1000  note  paid  $225  or  $250  in  the 
summer  of  1848. 

This  is  all  the  material  evidence  in  the  record. 

The  chancellor  being  of  the  opinion  that  the  fraud  was  made 
out  by  the  proof,  decreed  that  Stapler  deliver  up  the  slaves  in 
his  possession,  within  thirty  days,  to  the  register,  who  was  or- 
dered to  sell  them  and  pay  the  proceeds  to  the  complainants, 
and  if  they  should  not  sell  for  enough  to  pay  the  debt,  the  re- 
gister was  directed  to  take  an  account  of  the  value  of  George, 
the  slave  stated  in  the  answer  of  Stapler  to  have  been  sold, 
and  of  the  annual  value  of  the  services  of  the  slaves  that  have 
continued  in  Stapler's  possession,  and  these  amounts  being  as- 
certained, to  issue  execution  against  Stapler  and  the  securities 
on  his  bond  for  so  much  thereof  as  should  be  rexjuisite  to  sat- 
isfy the  judgment,  unless  paid  by  the  defendants  in  ten  days 
thereafter.  The  register  was  further  directed,  that  if  Stapler 
should  fail  to  deliver  the  slaves  in  bis  possession  to  the  regis- 
ter, within  thirty  days  after  the  rendition  of  the  decree,  to  issue 
execution  against  him  and  his  securities  on  the  bond  for  the 
amount  of  the  judgment  and  costs. 

Belser  and  Rice,  for  the  plaintiffs  in  error : 
1.  The  defendant,  as  shown  by  the  pleadings,  did  not  live 
in  this  State;  he  was  not  about  to  remove  out  of  it.  The  pro- 
perty sought  to  be  condemned  was  out  of  the  State  of  Ala- 
bama, in  the  State  of  Georgia,  and  the  residence  of  Stapler 
was  at  Columbus  in  the  Slate  of  Georgia.— 'Lucas  v.  Hickman, 
2  Stew.  Ill;  Mallocks  v.  Trenam,  3  Johns.  Ch.  75;  Story's 
Com.  on  Eq.  691.  The  chancellor  should  on  the  bill  and  an- 
swer have  refused  to  decree  aa:ainst  the  securities  on  the  ne 
exeat  bond.     The  answer  of  Stapler  denies  the  allegations  of 
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the  bill  on  which  the  ne  exeat  was  based  and  granted,  and  the 
complainant  Jias  taken  no  proof  to  sustain  those  allegations.  This 
ousted  the  court  of  chancery  of  jurisdiction  before  decree^  and  it 
never  returned  to  it  afterwards,  if  it  ever  had  any. 

2.  Upon  the  bill,  answer  and  proofs,  the  decree  should  have 
been  adverse  to  complainant.  The  complainant's  evidence  is 
not  sufficient  to  overthrow  defendant's  answer  and  proof;  and 
when  this  is  the  case,  the  defendant  must  prevail. 

3.  The  chancellor's  instructions  to  the  register  were  prema- 
ture, and  several  of  them  are  founded  in  error,  particularly  as 
to  Abercrombie  et  als.,  Stapler's  sureties  on  the  ne  exeat  bond. 

4.  The  testimony  of  the  witness  Park,  if  he  is  not  incompe- 
tent, is  not  of  that  clear  character  as  to  make  him  a  creditable 
witness,  and  the  main  part  of  his  testimony  derives  no  aid 
from  Kelly's  evidence. 

5.  There  should  have  been  no  estimate  of  the  hire  of  the 
negroes  before  the  bill  was  filed,  and  particularly  of  the  boy 
George,  whom  Stapler  had  parted  with. 

-  6.  The  orders  to  issue  the  execution,  given  to  the  register, 
are  erroneous.  They  are  premature,  and  not  maintainable  ac- 
cording to  practice. 

7.  There  is  no  equUy  in  the  bill,  as  a  proceeding  for  a  ne  exeat. 
It  is  never  allowed,  merely  against  a  fraudulent  grantee,  and  he 
residing  out  of  the  Stale,  and  on  a  demand  against  another.  The 
complainant  has  no  debt  or  ascertained  demand  against  Stapler. 
His  demand  is  against  Hargrove. 

8.  There  is  no  positive  threat  shewn  in  the  bill  that  Stapler 
was  about  to  remove.  Merely  avering  information  to  such 
effect  is  not  sufficient.  It  should  be  distinctly  stated  on  informa^ 
tion  and  belief,  thai  the  fact  is  so. — 3  Johns.  Ch.  412,  §  75. 

9.  The  cases  cited  by  Judge  Heydenfeldt  are  not  like  this. 
They  are  bills  filed  not  against  third  persons,  who  are  fraud- 
ulent grantees,  and  who  owed  the  complainant  no  debt. — 
Massie  v.  Watts,  6  Cranch,  157  to  160. 

Heydenfeldt,  for  defendant. 

DARGAN,  C.  J. — The  plaintiffs  in  error  contend  that  the 
bill  is  without  equity,  that  the  evidence  is  insufficient  to  war- 
rant the  decree,  and  that  the  directions  to  the  register  are  erro- 
neous. 


804  ALABAMA. 


Stapler  et  al.  v.  Hurt's  Ex'rs. 


We  think  the  equity  of  the  bill  cannot  be  questioned.  It 
charges  a  fraudulent  transfer  of  the  slaves  by  Hargrove  to 
Stapler,  who,  it  is  alleged,  has  removed  them  from  the  State, 
so  that  they  cannot  be  subjected  to  the  payment  of  the  judg- 
ment by  execution  at  law.  It  is  unnecessary  to  quote  autho- 
rities to  show  that  a  court  of  equity,  when  it  has  jurisdiction 
over  the  persons,  will  never  permit  a  fraud  to  defeat  a  credi- 
tor, when  the  fraud  is  once  established,  however  cunningly  it 
may  be  devised ;  but  if  we  were  to  hold  that  the  bill  is  with- 
out equity,  merely  because  the  properly  is  beyond  the  juris- 
diction of  the  court,  we  should  not  only  establish  an  exception 
to  a  most  salutary  rule,  but  would  be  declaring  to  fraudulent 
debtors  that  if  they  can  procure  some  one  to  remove  their  pro- 
perty beyond  the  jurisdiction  of  the  courts,  they  may  enjoy 
the  profits  arising  from  it,  and  no  relief  can  be  afforded  against 
them  and  their  confederates,  notwithstanding  they  may  be  sub- 
ject to  our  jurisdiction.  To  establish  such  a  rule  as  this  would 
be  to  give  fraud  the  mastery  of  the  law.  A  court  of  equity  acts 
in  personam,  and  Avhen  it  has  jurisdiction  over  the  person,  will 
afford  relief  against  fraud,  without  regard  to  the  fact  whether 
the  property,  in  reference  to  which  the  fraud  has  been  com- 
mitted, be  within  the  jurisdiction  or  not. — Briggs  v.  French,  1 
Sumn.  540.  The  relief,  too,  will  be  adapted  to  the  equity  and 
justice  of  the  case,  and  if  the  fraudulent  grantee  v^ill  not  re- 
turn the  property,  so  that  it  may  be  appropriated  to  the  pay- 
ment of  the  debt,  he  may  well  be  charged  with  the  value  of  it. 

We  do  not  think  it  necessary  to  examine  in  detail  the  evi- 
dence. We  are,  however,  satisfied  that  the  evidence  afforded 
by  the  depositions  of  the  witnesses,  in  connection  with  the 
letters  written  by  Stapler,  and  which  are  attached  to  the  depo- 
sition of  the  witness  Park,  is  sufficient,  notwithstanding  the 
denials  of  the  answer,  to  establish  the  allegations  of  the  bill, 
and  that  the  complainant  is  entitled  to  the  relief  sought. 

Whether  the  case  was  a  proper  one  for  a  writ  oi  ne  exeat,  or 
whether  the  affidavit  was  sufficient  to  authorise  its  issuance,  are 
questions  we  have  nothing  in  the  present  condition  of  the  case 
to  do  with.  The  equity  of  the  bill  can  in  no  case  be  made  to 
depend  upon  the  process  that  may  be  necessary  to  bring  the 
parties  before  the  court,  or  to  compel  them  to  perform  the  final 
decree  that  may  be  rendered  in  the  cause.     We  shall  there- 
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fore  decline  to  examine  the  questions  made  in  argument  to 
show  that  this  writ  could  not  properly  issue  in  this  case,  as 
well  as  the  question  of  the  liability  of  the  securities  given  by 
Stapler  to  obtain  his  discharge  from  the  custody  of  the  sheriff. 
These  questions  can  arise  only,  if  ever,  when  the  securities 
are  brought  before  the  court  in  a  proper  manner,  and  move 
there  to  obtain  relief  from  their  bond. 

The  chancellor,  however,  erred  in  the  decree  rendered.  He 
instructs  the  register  to  take  an  account  of  the  value  of  the 
services  of  the  slaves  and  the  value  of  George,  the  slave  al- 
leged to  have  been  sold  by  Stapler ;  also,  if  Stapler  fails  to  de- 
liver the  slaves  admitted  to  be  in  his  possession,  within  thirty 
days  from  the  rendition  of  the  decree,  the  register  is  directed 
to  issue  execution  for  the  whole  amount  of  corhplain ant's 
judgment  against  him  and  the  securities  on  his  bond.  When 
a  reference  is  ordered  to  ascertain  the  amount  of  money  that 
is  due  to  the  complainant,  or  the  value  of  any  property  with 
which  the  defendant  is  charged  by  the  decree,  until  the  report 
of  the  register  comes  in  and  is  confirmed,  no  execution  should 
issue.  The  defendants  here  have  the  right  not  only  to  con- 
trovert the  amount  actually  due  on  the  judgment,  but  also  the 
amount  of  the  hire  of  the  slaves,  as  well  as  their  value ;  and 
they  have  the  right  to  except  to  the  report  of  the  register,  and 
to  claim  the  judgment  of  the  court  upon  their  exceptions.  All 
this  is  denied  them  by  the  directions  to  the  register ;  and  what 
is  a  still  more  glaring  error,  the  execution  is  ordered  to  issue 
against  the  securities  of  Stapler  on  his  bond,  before  they  have 
had  an  opportunity  to  contest  their  liability  on  it.  For  these 
reasons  the  decree  must  be  reversed,  and  we  must  proceed  to 
render  the  decree  that  should  have  been  rendered  in  the  court 
below.  ... 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  slaves 
mentioned  in  the  pleadings,  and  admitted  in  the  answer  of 
Stapler  to  be  in  his  possession  and  under  his  control,  be  con- 
demned to  the  satisfaction  of  complainant's  judgment  against 
William  D.  Hargrove ;  and  it  is  refered  to  the  register  of  said 
chancery  court  to  take  an  account  and  ascertain  how  much  is 
due  thereon  for  principal  and  interest.  He  will  also  take  an 
account  of  the  value  of  the  slave  George,  alleged  to  have  been 
sold  by  the  defendant  Stapler,  as  well  as  the  value  of  the  other 
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staves  condemned  in  satisfaction  of  complainant's  demand. — 
He  will  further  take  an  account  of  the  value  of  the  hire  of  said 
slaves,  which  have  not  been  fold,  from  the  time  that  said  Sta- 
pler obtained  possession  of  them  up  to  the  time  of  taking  the 
account,  and  he  will  make  report  of  all  the  matters  here  re- 
fered  to  him  to  the  next  term  of  said  chancery  court. 

It  is  further  ordered  and  decreed,  that  the  defendants  in  er- 
ror pay  the  costs  of  this  court,  and  this  case  is  remanded  that 
further  proceedings  may  be  had  in  accordance  with  the 
above  decree. 


MARSHALL  vs.  WOOD. 

i.  A  warranty  of  soundness  is  broken,  if  the  property  is  diseased  at  the  time 
of  the  sale,  whether  the  disease  be  of  a  permanent  character  or  not,  and 
the  vendee  is  entitled  to  recover  to  the  extent  of  the  daofiage  he  has  sus- 
tained by  the  breach. 

2.  The  vendee,  after  a  breach  of  warranty,  may  retain  the  property  in  its 
unsound  condition,  and  rely  upon  the  warrarUy.  He  is  not  btiund  to  ac- 
cept the  proposition  of  the  vendor  to  rescind  tlie  contract  and  refund  tlie 
purchase  money,  with  interest,  &c.;  nor  can  his  promise  to  consider  such 
proposition,  and  to  give  him  notice  whether  be  will  accept  it  or  not,  before 
be  institutes  suit,  which  he  fails  to  dc,  deprive  him  of  his  action,  or 
amount  to  a  waiver  or  discharge  of  the  vendor's  liability — especially  where 
it  is  not  shown  that  the  latter  is  placed  in  any  worse  condition  by  the 
want  of  such  notice. 

3.  In  an  action  for  a  breach  of  warranty  of  soundness  in  the  sale  of  a  slave, 
the  true  measure  of  damages,  where  the  vendee  retains  the  property,  and 
it  is  of  any  value,  is  the  difference  between  its  actual  value  at  the  time  of 
the  sale  and  the  value  it  would  have  possessed  had  it  conformed  to  the 
warranty — holding  the  price  paid  as  evidence  of  the  latter — to  which  the 
jury  may  add  interest  on  such  difference,  and  money  necessarily  paid  to  a 
physician  in  attempting  to  cure  the  disease. 

Error  to  the  Circuit  Court  of  Macon.  Tried  before  the 
Hon.  Nathan  Cook. 

This  was  an  action  of  assumpsit,  instituted  by  the  defend- 
ant against  the  plaintiff  in  error  to  recover  damages  for  the 
breach  of  warranty  of  a  female  slave.     The  plaintiff  having 
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introduced  proof,  tending  to  show  that  the  slave  in  question 
with  her  child,  was  purchased  by  him  from  defendant  at  the 
price  of  six  hundred  dollars  under  a  warranty  of  soundness, 
&c.,  that  the  woman  alone,  if  sound,  would  have  been  worth 
$550  at  the  time  of  sale,  that  she  was  a  short  time  after  the 
sale  affected  vvith  a  disease,  termed  by  medical  men  Amenorr- 
hcea,  in  consequence  of  which  she  was  not -worth  more  than 
two  hundred  dollars,  and  that  the  disease  was  apparently  of 
several  years  standing,  the  defendant  proved  that  about  a 
month  after  the  sale  he  proposed  to  the  plaintiff  to  take  the 
slave  back  and  secure  to  him  the  purchase  money  paid,  with 
interest,  &c.,  payable  one  half  in  three  weeks  and  the  other 
half  in  three  months,  and  that  the  plaintiff  promised  to  consid- 
er the  proposition  and  to  give  him  notice  of  his  determination 
after  -consultalion  with  his  counsel,  before  he  proceeded  to  in- 
stitute suit  against  him,  but  which  notice  he  never  gave.  The 
defendant  offered  to  prove  that  at  the  first  trial  term  of  the 
cause,  he  tendered  to  the  plaintiff  the  purchase  money  of  both 
the  slaves  with  interest,  physician's  bill  and  costs  of  suit,  but 
the  court  disallowed  the  proof.  There  was  no  evidence  that 
the  woman  had  recovered  from  the  disease  with  which  she 
was  affected. 

The  defendant  asked  the  court  to  charge  the  jury : 
1st.  That  before  the  plaintiff  can  recover  he  must  prove  to 
their  satisfaction  that  the  negro  woman  was  affected  at  or  be- 
fore the  sale  with  the  same  disease,  called  Amenorrhoea,  with 
which  she  was  affected  subsequently  to  the  sale,  which  charge 
the  court  refused,  and  instructed  the  jury  that  the  warranty 
was  broken  if  the  woman  was  diseased  at  the  time  ol  the  sale 
and  so  continued  afterwards;  and  that  it  was  immaterial 
whether  the  disease  was  the  same  with  which  she  was  sub- 
sequently affected  or  not : 

2d.  That  if  the  plaintiff  promised  to  consider  the  defendants 
proposition  to  rescind  the  contract  of  sale  and  to  give  him 
notice  of  his  determination,  before  he  proceeded  to  institute 
suit  against  him,  he  had.no  right  to  sue  until  such  notice  was 
given,  which  charge  the  court  also  refused,  and  instructed  the 
jury,  that  they  were  not  to  look  to  the  testimony  on  that  sub- 
ject for  any  purpose  whatever,  not  even  for  the  purpose  of  as- 
certaining the  estimate  which  the  plaintiff  himself  placed  up- 
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on  the  elaves.  The  remaining  charge  asked  and  the  charge 
given  in  response  to  it  are  set  out  in  the  opinion  of  the  court. 
The  ruling  &c.  of  the  court,  the  defendant  now  assigns  as  er- 
ror. 

GuNN,  for  the  plaintiff  in  error : 

1.  In  actions  to  recover  for  breach  of  warranties  of  sound- 
ness, it  is  not  every  disease  which  will  constitute  a  breach ; 
and  if  the  slave  at  the  time  of  the  sale  was  affected  with  one 
disease  that  would  have  rendered  her  less  valuable,  but  of  which 
she  had  recovered,  and  was  afterwards  affected  with  another  hav- 
ing no  connection  with  the  former,  the  warranty  is  not  broken. 
Margetson  v.  Wright,  8  Bing.  454;  4  Phillips'  Ev,  194,  note 
300;  Marshall  v.  Gantt,  15  Ala.  Rep.  686. 

2.  In  actions  sounding  in  damages,  evidence  is  legitimate 
which  shows  the  estimate  placed  upon  the  property  by  the 
parties.  Surely,  then,  the  refusal  of  the  defendant  in  error  to 
be  reimbursed  his  money,  expenses,  costs,  &c.  ought  to  have 
been  submitted  to  the  jury  as  proper  data  for  their  considera- 
tion in  determining  the  extent  of  the  injury  sustained. — Cox 
V.  Walker,  6  Ad.  &  E.  523 ;  Hogan  v.  Thorington,  8  Porter, 
430 ;  Kornegay  v.  White,  10  Ala.  Rep.  258 ;  Willis  et  aL  v. 
Dudley,  ib.  741,-  Melton  v.  Rowland,  11  ib.  739. 

3.  A  plaintiff  is  in  general  entitled  to  recover  for  all  losses 
resulting  directly  Irom  a  breach  of  warranty;  thus  in  some 
cases  he  may  recover  even  beyond  the  price  paid — not  only 
the  purchase  money,  but  all  proper  expenditures  for  medical 
aid.  This  is  the  doctrine  of  the  court  in  Hogan  v.  Thoring- 
ton, supra,  in  which  there  was  a  reversal  because  a  similar 
charge  to  the  one  here  objected  to  was  given. — See  Lightner 
V.  Martin,  2  McCord's  Rep.  214 ;  Chase  v.  Maynard,  6  A.  & 
E.  519 ;  1  Taunton,  566  ;  3  Esp.  Rep.  82 ;  5  Wend.  §  535 ;  1 
N.  &  McCord's  Rep.  210 ;  Garrett  v.  Stewart,  1  McC.  Rep. 
514  ;  Ware  v.  Weatherall,  ex'r,  2  ib.  413 ;  which  authorities 
with  those  that  here  follow,  I  think,  with  respect  to  the  opinion  of 
the  majority  of  the  court  in  Willis  and  another  v.  Dudley,  10 
Ala.  Rep.,  go  to  show  that  the  opinion  of  the  Chief  Justice  is 
the  better  law — and  further,  that  the  authorities  upon  which 
the  majority  of  the  court  based  their  opinion  confounded  the 
terms  price  paid  and  value,  and  when  examined  carefully,  true 
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value  in  the  most  of  them,  means  nothing  more  or  less  than 
the  price  paid,  or  the  value  placed  upon  the  property  in  the 
purchase. — See  Gregory  v.  McDowell,  8  Wend.  435 ;  Shep- 
hard  v.  Hampton,  3  Wheat  200 ;  Blydenburgh  v.  Welsh,  1 
Bald.  Rep.  331.  It  is  the  price,  the  market  price  of  the  arti- 
cle that  is  to  furnish  the  measure  of  damages.  Now  the  mar- 
ket price  is  the  value—the  rate  at  which  the  thing  is  sold.  To 
make  a  market  there  must  be  a  buying  and  selling,  purchase 
and  sale — the  purchaser  must  be  content  with  the  price  of  that 
day,  and  cannot  claim  the  benefit  of  a  subsequent  increase  of 
value — a  thing  is  worth  what  it  will  bring. — Miller  v.  Mari- 
ner's Church,  7  Greenl.  Rep.  51.  Under  any  other  view,  the 
seller  attempting  to  get  the  best  price  for  his  property  is  pre- 
sented as  selling  a  slave  for  about  ^200  less  than  she  was 
worth,  or  considered  to  be  worth,  if  as  she  was  sold;  the  poli- 
cy of  the  law  is  that  the  remedy  should  be  commensurate  with 
the  injury.  In  this  case  ^600  is  paid  for  a  woman  and  child, 
and  being  of  some  value,  he  ought  not  to  be  in  a  better  situa- 
tion than  if  valueless  ;  his  recovery  in  the  latter  case  would  be 
the  purchase  money,  physician's  bill,  interest,  &c.,  whether  the 
slaves,  if  as  represented  to  be,  were  not  worth  one  half  that 
sum.— 1  H,  Blackf.  17 ;  7  Taunt,  153 ;  1  ib.  566 ;  2  Term  Rep. 
745;  3  Starkie's  Rep.  32;  2  Chitty's  Rep.  416;  3  Starkie's  Ev. 
1666.  If  this  be  the  correct  doctrine,  where  the  property  is 
valueless,  the  measure  of  damages  where  the  same  is  of  some 
value,  should  be  the  difference  between  the  sum  given  and  the 
real  value,  with  interest,  expenses,  &c. — 2  Saunders'  PI. 
&  Ev.  917;  Lewis  v.  Peale,  7  Taunt.  153;  5  Wend.  535;  1 
Johns.  517;  1  Bay's  Rep.  321  ;  2  Greenl.  on  Ev.  216,  §  262; 
Conner's  heirs,  v.  Strode,  2  Bibb,  280;  1  Litt.494;  Marshall's 
feeirs,  V.  McConnell's  heirs,  3  Litt.  125. 

Clopton,  for  defendant  in  error : 

1.  There  was  no  binding  legal  obligation  upon  Wood  to 
notify  Marshall  of  his  intention  to  sue,  after  the  offer  by  Mar- 
shall to  compromise  by  giving  his  note ;  that  offer  not  having 
been  acceded  to  by  Wood^  The  writ  was  notice  sufficient. 
Adams  v.  Shelby,  10  Ala.  Rep.  484. 

2.  Tbe  evidence  of  a  lendef  was  irrelevent  to  the  issue  and 
inadmissible.    There  was  no  plea  of  tenden    A  tender  is  only 
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allowed  where  a  debt  is  due  on  specialty  or  simple  contract, 
which  is  either  certain,  or  capable  of  being  reduced  to  a  cer- 
tainty by  mere  computation. — 3  Stephens'  Nisi  Prius,  2599  ; 
2  Saunders  on  Plead.  &  Ev.  833.  After  a  contract  is  broken 
a  tender  cannot  be  effectual  to  bar  the  action  for  damages. 
Suffolk  Bank  v.  Worcester  Bank,  5  Pick.  106 ;  8  East,  168. 
IMie  tender  was  made  after  the-  commencement  of  the  suit. 

3.  In  an  action  for  the  fabe  warranty  of  a  slave,  the  plain- 
tiff is  eniitled  to  recover  to  the  extent  the  slave  is  impaired  in 
value  by  the  disease  existing  at  the  time  of  the  purchase. 
Hogan  V.  Thorington,  8  Porter,  428  ;  Kornegay  v.  While,  10 
Ala.  Rep.  255 ;  Marshall  v.  Gantt,  15  ib.  686.  There  is  no 
evidence  of  a  cure  being  subsequently  effected. 

4.  A  warranty  of  soundness  covers  all  diseases  which  affect 
the  value  of  the  thing  warranted,  and  it  was  not  incumbent 
upon  Wood  therefore  to  prove  that  the  slave,  at  the  time  of 
the  sale,  was  affected  with  the  particular  disease  Amenorrhoea. 
The  declaration  alleges  no  particular  disease. — Kornegay  v. 
White,  10  Ala.  Rep.  255. 

CHILTON,  J. — 1.  There  can  be  no  question  but  that  the 
warranty  was  broken,  if  the  property  at  the  time  of  the  sale, 
was  unsound,  and  any  damage  which  was  the  proximate  re- 
sult of  such  unsoundness  was  properly  recoverable  by  the 
plaintiff  in  the  court  below.  If  the  disease  with  which  the 
slave  was  afflicted  at  the  time  of  the  sale,  rendered  her  less 
valuable  than  she  would  have  been  if  sound,  the  plaintiff  be- 
low had  the  right  to  recover  to  the  extent  of  the  damage  he 
sustained  in  consequence  of  such  unsoundness,  whether  she 
recovered  from  such  uasoundness  or  not.  But  he  could  not 
recover  for  unsoundness  occuring  subsequent  to  the  sale,  and 
which  was  not  connected  with,  and  did  not  result  from  the 
former  disease  existing  at  the  time  the  sale  was  made. — Mar- 
shall v.  Gantt,  15  Ala.  Rep.  686-688,  and  authorities  there 
cited.  It  was  not  necessary  in  order  to  entitle  the  plaintiff  to 
recover,  that  he  should  have  proved  that  the  diseasfe  with 
which  the  slave  was  affected  at  the  time  of  the  warranty,  was 
of  a  permanent  character;  any  unsoundness,  lessening  her  value 
and  depriving  the  party  of  her  services,  or  putting  him  to 
trouble  or  expense  in  effecting  a  cure,  will  sustain  the  suit. 
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Chilty  on  Con.  138 ;  10  Ala.  Rep.  255.  There  was  then 
no  error  in  the  first  charge  given  by  the  court  in  lieu  of  the 
charge  refused,  nor  in  the  refusal  to  give  the  charge  first 
prayed  for  by  the  counsel  for  the  defendant  below^. 

2.  It  is  not  necessary  for  the  vendee  to  return  the  property  or 
offer  so  to  do,  but  he  may  keep  it  in  its  unsound  condition  and 
rely  upon  the  vendor's  warranty.  The  offer  therefore  of  the  ven- 
dor to  take  the  slave  back  and  refund  the  purchase  money  in  fu- 
ture, securing  it  by  note  with  good  security  and  payingthe  costs, 
expenses,  &c.,  was  properly  excluded  as  evidence,  since  it  was 
an  offer  the  plaintiff  below  was  not  bound  to  accept,  and  re- 
fused to  accept.  That  he  said  he  would  consult  his  counsel, 
and  notify  the  vendor  whether  he  would  accept  his  proposi- 
tion or  not,  before  he  instituted  suit,  but  which  notice  he  failed 
to  give,  did  not  deprive  him  of  his  action  on  the  warranty. 
Such  undertaking  did  not  amount  to  a  release  or  discharge  of 
the  vendor's  liability,  especially  as  it  is  not  shown  he  was 
placed  in  any  worse  condition  on  account  of  the  want  of 
such  notice.  This  view  disposes  of  the  exclusion  of  the  evi- 
dence of  tender,  and  the  second  charge  asked  to  be  given  in 
behalf  of  the  defendant  below. 

3.  The  court  was  requested  to  charge  the  jury  that  if  they 
should  believe  there  was  a  breach  of  warranty,  the  measure 
of  damages  was  the  difference  between  the  true  value  of  the 
slave  at  the  time  of  the  sale,  and  the  value  as  estimated  by  the 
parties  in  the  trade,  together  with  the  necessary  expense  and 
loss  of  hire  up  to  the  time  the  vendor  offered  to  rescind.  The 
court  refused  this,  and  charged  that  the  measure  of  damages 
was  the  difference  in  value  between  the  slaves  as  they  actually 
were  and  as  they  were  represented  to  be — perfectly  sound^ 
adding  the  loss  of  hire  and  expense  of  physician's  bills  up  to 
the  time  of  the  offer  to  rescind.  We  cannot  readily  perceive 
how  the  court  could  make  the  offer  to  rescind  terminate 
the  right  of  the  plaintiff  to  recover  for  the  loss  of  hire, 
since  the  evidence  of  such  offer  was  excluded  from  the  jury 
with  instructions  that  they  should  not  regard  it  for  any  pur- 
pose. But  as  the  charge  asked,  to  which  this  is  a  response, 
and  in  reference  to  which  this  must  be  construed,  fixed  upon 
that  time  for  terminating  the  right  to  recover  for  the  loss  of 
the  hire,  and  as  the  defendant  was  not  injured  thereby,  if  oth- 
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wise  correct,  we  should  not  feel  authoriried  to  reverse  for  that 
reason.  Does  the  charge  assert  a  correct  legal  proposition  ? 
As  to  this  point  I  am  disposed  to  follow  the  rule  laid  down 
by  this  court  in  its  previous  adjudications  in  cases  similar  to 
this,  and  to  hold,  the  true  rule  to  be,  the  difference  between 
the  actual  value,  and  the  value  the  article  would  have  posses- 
sed if  it  had  conformed  to  the  warranty — holding  the  price 
paid  as  evidence  of  that  value. — Kornegay  v.  White,  10  Ala. 
Rep.  255;  see  also  Willis,  et  al.  v.  Dudley,  10  ib.  933;  Clare 
V.  Maynard,  7  Car.  &  Payne,  741 ;  (S.  C.  32  Eng.  C.  L.  Rep. 
713);  Sedgwick  on  the  Meas.  of  Dam.  290,  et  seq.,  and  author- 
ities there  cited.  True,  under  a  state  of  facts  entirely  differ- 
ent from  that  in  the  case  before  us,  in  the  case  of  Hogan  v. 
Thorington,  8  Porter's  Rep.  428,  the  charge  giveii  by  the  Cir- 
cuit Court  was  almost  identical  with  the  charge  here  given, 
except  interest  instead  of  the  loss  of  hire  was  added.  The 
charge  was,  "that  the  true  measure  of  damages  was  the  dif- 
ference between  the  real  value  of  the  slave  at  the  time  of  the 
warranty,  and  what  would  have  been  her  value  if  sound,  with 
interest  thereon."  But  it  was  said  by  the  Chief  Justice,  in 
delivering  the  opinion,  that  "  both  reason  and  authority  would 
graduate  the  defendant's  recovery  by  the  injury  he  has  suffer- 
ed in  consequence  of  the  false  warranty;"  and  it  was  held, 
that  although  the  slave  at  the  time  she  was  warranted,  was 
unsound,  yet  if  the  only  inconvenience  attendant  upon  such 
unsoundness  was  the  expense  and  trouble  incured  by  the  de- 
fendant in  curing  her,  he  was  only  entitled  to  recover  for  such 
expense,  &c.  It  is  manifest  that  in  the  case  cited,  where  the 
party  had  sold  the  property  for  more  than  it  cost  him,  and  the 
only  damage  he  had  sustained  was  the  expense  of  curing  her 
and  loss  of  time  Sec,  it  was  just  that  he  should  only  be  com;- 
pensated  for  the  loss  he  had  sustained.  But  the  case  at  bar 
does  not  come  within  the  principle  settled  by  that.  Here  the 
party  retains  the  property,  and  so  far  as  the  proof  discloses,  no 
cure  has  been  effected.  It  comes  within  the  general  law,  as 
recognized  and  settled  by  the  decisions  in  Kornegay  v.  White, 
10  Ala.  Rep.  255,  and  Marshall  v.  Gantt,  svpra. 

In  the  first  case  it  was  held,  that  "  the  plaintiff  was  entitled 
to  recover  to  the  extent  the  slave  was  impaired  in  value  by 
the  disease  existing  at  the  time  of  the  warranty,  and  money 
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necessarily  paid  to  physicians  in  curing  the  disease  may  be 
considered  by  the  jury,"  and  further,  "  that  in  estimating  the 
damages,  the  jury  may  allow  interest  on  the  difference  be- 
tween the  real  value  of  the  slave  at  the  time  of  the  warranty, 
and  his  value  if  sound,  according  to  the  warranty,  from  the 
time  of  sale."--Voorhees,  et  al.  v.  Earl,  2  Hill's  Rep.  288 ; 
Gary  V.  Graman,  4  ib.  225;  Sedgwick  on  Dam.  290-1-2; 
Story  on  Con.  §  552;  Cozzins  v.  Whitaker,  3  Slew.  &  Porters 
Rep.  330.  But  the  charge  in  this  case,  did  not  adopt  the  rule 
above  laid  down,  so  far  as  respects  the  interest  on  the  differ- 
ence in  the  value,  but  instructed  the  jury  to  enquire  into  the 
loss  of  hire.  This  would  be  lo  make  the  defendant  compen- 
sate, not  for  the  injury  sustained,  but  for  the  probable  profits 
which  the  plaintiff  had  lost  by  reason  of  the  false  warranty. 
Such  a  rule  would  be  too  uncertain  in  its  application,  and  in- 
troduce too  much  confusion  to  justify  its  adoption,  whereas 
interest  upon  the  difference  recognizes  a  fixed  and  stable 
rule,  and  one  easy  of  application. 

For  this  error,  the  judgment  must  be  reversed  and  the  cause 
remanded. 


EDWARDS  vs.  LEWIS. 

1.  A  proceeding  by  supersedeas  to  arrest  and  have  entry  of  satisfaction  of  an 
execution,  is  a  suit  between  the  parties  to  the  judgment,  and  the  pleadings 
must  be  made  up  in  their  names.  A  stranger  to  the  record,  tiiough  he 
be  the  assignee  of  the  judgment,  cannot  be  permitted  to  intervene  and  ten- 
der an  issue  in  his  own  name. 

2.  Where  in  a  proceeding  to  have  en'ry  of  satisfaction  of  an  execution,  the 
only  issue  joined  is  the  fact  of  payment,  proof  that  the  judgment  was  as- 
signed lo  a  third  person  before  the  payment,  does  not  tend  lo  establish  or 
disprove  the  issue,  and  is  consequently  inadmissible. 

Error  to  the  Circuit  Court  of  Russell.     Tried  before  the 
Hon.  Jno.  J.  Woodward. 

B£L3^  So  Harris,  for  plaintifT: 
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1.  The  second  plea  traversing  the  satisfaction  of  the  judg- 
ment and  execution  should  not  have  been  stricken  out.  The  ob- 
ject of  the  proceeding  was  to  bring  the  parties  before  the  court 
and  to  ascertain  whether  or  not,  the  execution  was  satisfied, 
and  Baker  had  the  right  to  show  that  the  plaintiff  in  superse- 
deas had  not  legally  discharged  it. 

2.  The  assignor  of  a  judgment  cannot  control  the  assignee 
in  the  use  of  the  judgment. — Haden  v.  Walker,  5  Ala.  Rep. 
86 ;  State  v.  Herod,  6  Blackford,  444. 

3.  A  payment  of  judgment  to  plaintiff,  after  notice  of  as- 
signment, is  not  a  satisfaction. — Laughlin  v.  Fairbanks,  8 
Missouri  Rep.  367 ;  Bebee  v.  Bank  of  N.  York,  1  Johns.  531. 

4.  To  a  plea  of  payment,  an  assignment  may  be  replied, 
and  that  the  party  paying  the  judgment  had  notice. 

5.  If  Lewis  was  notified  before  he  paid  the  judgment  that 
it  had  been  assigned  by  one  who  spoke  understandingly,  it 
was  sufficient. — Crayton  v.  Clark,  11  Ala.  Rep.  788  ;  Hum  v. 
BUght's  assignees,  4  Dallas,  371. 

6.  The  object  of  the  supersedeas  is  answered  when  the  case 
is  in  the  nature  of  an  equitable  proceeding  under  the  control 
of  the  court. 

7.  The  court  did  wrong  in  excluding  the  testimony,  the 
jury  was  the  tribunal  to  determine  on  it,  and  whether  or  not 
the  judgment  was  satisfied,  under  the  instructions  of  the  court. 

Rice,  for  defendant : 

DARGAN,  C.  J. — The  plaintiff  in  error  recovered  a  judg- 
ment in  the  Circuit  Court  of  Russell  against  the  defendant, 
for  seven  hundred  dollars,  upon  which  an  execution  issued. 
The  defendant  filed  his  petition  for  a  supersedeas,  alleging 
that  he  had  paid  and  satisfied  the  judgment  before  the  execu- 
tion came  to  the  hands  of  the  sheriff",  and  thereupon  prayed 
that  the  execution  be  superseded.  At  the  April  term 
1849  of  tlie  Circuit  Court,  the  plaintiflf,  Edwards,  filed  his 
plea  to  the  petition,  denying  that  the  judgment  was  paid  and 
satisfied.  Benjamin  H.  Baker,  as  it  appears  from  the  record, 
likewise  came  and  avered  that  on  the  10th  day  of  November 
1848,  Edwards,  the  plaintiff,  assigned  the  judgment  to  him 
for  a  valuable  consideration,  and  that  said  Lewis  had  notice 


JUNE  TERM,  1849.  815 


Edwards  v.  Lewis. 


of  the  assignment.  Lewis  moved  the  court  to  strike  out  the 
matter  alleged  by  Baker,  as  a  plea  in  bar  to  the  relief  sought 
by  the  petition.  The  motion  was  granted  and  the  cause  was 
submitted  to  a  jury  on  the  plea  tendered  by  Edwards,  putting 
in  issue  the  fact  of  payment  alone.  On  the  trial,  it  appeared 
that  Lewis  had  paid  the  judgment  to  Edwards,  and  to  avoid 
the  effect  of  this  proof,  it  Avas  shown  that  Edwards  had  as- 
signed the  judgment  to  Baker  before  the  payment ;  and  there 
was  also  proof  tending  to  show  that  Lewis  had  notice  of  the 
assignment.  This  proof  was  rejected  by  the  court,  and  the 
plaintiff  excepted. 

The  plaintiff  insists  that  the  court  erred  in  rejecting  the  plea 
filed  by  Baker,  and  also  in  rejecting  the  proof  showing  the  as- 
signment of  the  judgment. 

1.  At  common  law,  if  an  execution  issued  on  a  judgment 
that  had  been  paid  or  satisfied,  or  the  defendant  had  any  good 
legal  reason  why  the  execution  should  not  be  enforced  against 
him,  the  writ  of  audita  querela  was  the  proper  remedy  by 
which  he  could  bring  his  defence  before  the  court  and  obtain 
relief.— 1  Bacon's  Ab.  307 ;  3  Black.  Com.  405.  This  writ 
was  the  commencement  of  a  suit  by  the  defendant  against 
the  plaintiff  in  the  original  judgment,  in  which  the  defendant 
regularly  declared,  setting  forth  the  grounds  of  his  defence  to 
the  original  judgment  and  execution.  To  this  declaration  the 
plaintiff  in  the  judgment  was  required  to  plead  or  demur,  and 
thus  the  issues  were  present  to  the  court  in  the  same  manner 
that  issues  of  fact  or  law  are  made  up  in  ordinary  suits.  See 
the  form  of  the  pleadings  in  Turner  v.  Davis,  2  Saunders'  Rep. 
365.  This  writ,  however,  has  gone  out  of  use,  and  in  lieu  of 
it  a  summary  jurisdiction  is  exercised  by  the  common  law 
courts,  by  granting  relief  on  motion  and  staying  proceedings 
in  vacation  by  the  order  of  a  judge.  By  statute  in  this  State, 
the  judges  have  power  to  grant  writs  of  supersedeas  in  vaca- 
tion, when  it  shall  appear  that  the  execution  has  improperly 
issued.  This  is  done  by  petition,  setting  forth  the  facts  on 
which  the  defendant  relies  as  the  grounds  for  superseding  the 
execution.  When  the  writ  is  issued  by  the  order  of  the  judge 
it  must  be  considered  in  the  nature  of  a  suit — Shearer  v.  Boyd 
10  Ala.  279,  and  the  parties  must  proceed  to  make  up  the 
issues  and  present  the  questions  in  controversy  to  the  court 
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by  pleading,  in  the  same  manner  required  in  a  common  suit. 
As  the  petition,  however,  states  the  facts  on  which  the  defen- 
dant relies,  this,  under  our  practice,  is  properly  considered 
as  the  declaration  that  would  have  been  required  of  the  de- 
fendant in  the  judgment  at  the  common  law,  and  to  this  the 
plaintiff  may  plead  or  demur,  as  his  defence  may  require,  or 
he  may  see  proper.  This  seems  to  be  the  course  indicated  by 
the  previous  decisions  of  this  court,  and  we  think,  it  is  the 
correct  practice.  Whether  then,  we  consider  the  petition  for 
a  supersedeas,  as  a  continuation  of  the  original  suit,  or  in  the 
light  of  a  new  suit  growing  out  of  the  old  one,  it  is  neverthe- 
less a  suit  between  the  same  persons,  that  are  parties  to  the 
judgment.  Being  a  suit  between  the  parties  to  the  judgment, 
the  pleadings  must  be  made  up  in  their  names,  and  a  stranger 
to  the  record  cannot  be  permitted  to  intervene  and  tender  an 
issue,  without  violating  the  first  rules  of  pleading.  The  plea 
tendered  in  the  name  of  Baker  was  therefore  properly  rejected 
by  the  court. 

It  is  true  that  courts  of  law  will  protect  the  interest  of  the 
assignee  of  a  judgment,  or  of  any  other  chose  in  action,  and 
will  not  permit  the  assignor  to  defeat  the  interest  of  the  assig- 
nee by  any  act  of  his  own,  or  by  a  combination  with  the  par- 
ty who  owes  the  money ;  and  if  the  money  be  paid  after  no- 
tice of  the  assignment,  such  payment  will  not  discharge  the 
demand,  but  the  assignee  may  use  the  name  of  the  assignor 
and  recover  it,  notwithstanding  such  payment.  But  as  the 
legal  title  is  not  in  the  assignee,  he  cannot  sue  in  his  own 
name,  but  must  use  the  name  of  his  assignor.  So  if  proceed- 
ings be  commenced  by  the  defendant  to  the  judgment  to  have 
satisfaction  entered  of  record,  or  to  supersede  the  execution, 
the  assignee  may  resist  them,  and  for  this  purpose  may  use 
the  name  of  his  assignor,  but  being  a  stranger  to  the  record, 
not  a  party  to  the  suit,  and  having  but  an  equitable  right,  he 
is  prohibited  from  pleading  in  his  own  name. 

2.  This  brings  us  to  the  question  whether  the  court  erred 
in  rejecting  the  proof  tending  to  show  the  assignment  of  the 
judgment  before  the  payment.  The  only  issue  joined  between 
the  parties  was  the  fact  of  payment  to  Edwards.  This  Lewis 
proved  and  to  rebut  this,  proof  of  the  assignment  before  the 
payment  was  offered.    We  are  clearly  of  the  opinion  that  it 
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was  properly  rejected.  This  evidence  did  not  lend  to  estab- 
lish or  disprove  any  fact  in  issue,  but  its  entire  effect  was  to 
show  matter  in  avoidance  of  the  payment,  which  alone  was  in 
issue.  The  evidence  must  be  confined  to  the  issue  submitted 
to  the  jury,  and  if  it  neither  tends  to  prove  or  disprove  the  facts 
embraced  wiihin  the  issue,  it  must  be  rejected. — 1  Greenl.  Ev. 
§  51.  We  can  see  no  error  in  the  ruling  of  the  Circuit  Court 
and,  although  it  may  be  a  hard  case  on  the  assignee  of  the 
judgment,  if  indeed  the  defendant  paid  the  judgment  after  no- 
tice of  the  assignment,  yet  we  cannot  violate  established  rules 
of  practice  to  relieve  him  from  his  error  in  pleading. 
The  judgment  must  be  affirmed. 


KAVANAUGH  &  WIFE  vs.  THOMPSON  &  WIFE 

ET    ALS. 

1.  On  the  marriase  of  an  administratrix,  the  husband  becomes  administrator 
in  her  right  for  his  own  safety,  and  takes  upon  himself  all  the  duties,  and 
is  entitled  to  all  the  privileges,  which  belonged  to  her  before  the  marriage  : 
He  is  therefore  the  proper  representative  of  both,  and  service  of  citation 
upon  him  alone  is  sufficient  to  support  a  final  settlement  of  the  adminis- 
tration. 

2.  A  joint  administrator  cannot  complain  that  separate  judgments  are  ren- 
dered against  him  and  his  co-administrator  for  the  assets  found  in  their 
hands  respectively  :  It  is  error  without  injury,  and  constitutes  no  ground 
for  reversal. 

3.  On  the  final  settlement  of  the  estate  in  the  Orphans'  Court,  the  distribu- 
tees sought  to  charge  the  Hdrainiftrators  with  the  value  of  four  slavps, 
which  they  hwd  returned  in  the  inventory,  and  produced  in  evidence  the 
record  of  a  judgment  in  detinue,  rendered  some  eight  years  before,  in  favor 
of  the  administrators,  as  such,  against  one  E,  L.,  showing  the  recovery  of 
the  slaves  in  question.  The  administrators,  to  show  that  the  slaves  never- 
theless wore  not  assets  of  the  estate,  offered  to  prove  that  during  the  pen- 
dency of  'he  suit,  E.  L.,  who  was  insolvent,  filed  his  bill  in  chancery 
against  them,  claiming  one  half  of  the  entire  estate  of  their  intestate ;  that 
a  compromifse  was  effected,  by  which  it  was  agreed  that  E.  L.  should 
dismiss  his  bill,  relinquish  his  claim  to  all  the  estate,  except  the  slaves 
sued  for  by  the  administrators,  and  al!ow  judgment  to  go  against  him  for 
iiiem,  for  the  purpoiie  of  protecting  them  against  liability  for  bis  debts ;  and 
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that,  this  arrangement  having  been  carried  out,  one  of  the  administrators, 
in  his  own  right,  afterwards  purchased  the  slaves  from  E.  L.  The  court 
rejected  the  proof.  Held — 1st.  That  the  trust  in  favor  of  E.  L.,  which  it 
was  the  object  of  the  evidence  to  establish,  was  void,  by  reason  of  the  fraud 
intended  his  creditors,  and  being  void,  the  exclusion  of  the  evidence  was 
not  erroneous,  since  its  admission  could  not  possibly  have  affected  the  re- 
sult. 2d.  That  by  the  recovery,  the  slaves  or  their  alternate  value,  if  in- 
sisted on  by  the  distributees,  were  assets  of  the  estate,  and  the  administra- 
tors chargeable  with  such  value  for  neglecting  to  enforce  the  judgment. — 
3d.  That  the  title  to  the  slaves,  acquired  by  the  purchase  from  E.  L.,  can- 
not, under  the  circumstances,  be  set  up  against  that  of  the  estate. 

4.  Where  administrators  are  guilty  of  a  conversion,  in  permitting  a  slave 
belonging  to  the  estate  to  go  into  the  possession  of  a  third  person,  and  the 
slave  is  lost,  the  distributees  mny  elect  either  to  accept  another  slave  that 
the  administrators  have  substituted  in  the  stead  of  the  one  lost,  or  to  charge 
them  with  his  value.  If  they  elect  the  latter,  the  court  may  properly 
charge  the  administrators  with  the  amount  recovered  by  them  from  the 
person  in  whose  possession  the  slave  was,  when  lo?t,  as  the  value  of  such 
slave. 

6.  It  is  the  duty  of  the  court  to  protect  the  inteiest  of  minors,  by  permittinor 
them,  where  they  have  an  election,  to  make  that  which  will  be  most  ad- 
vantageous to  them,  even  after  they  have  indicated  an  intention  to  make 
one  which  is  less  so. 

6.  Administrators  cannot  complain  that  a  decree,  regular  in  form,  is  rendered 
against  them  in  favor  of  infant  distributees,  without  the  appointment  of 
guardians  ad  litem. 

Error  to  the  Orphans'  Court  of  Madison.  Tried  before  the 
Hon.  C.  C.  Clay,  Judge. 

George  Connelly  and  Catharine  Lewis,  the  widow  of  the 
deceased,  were  appointed  in  1832  administrator  and  adminis- 
tratrix on  the  estate  of  William  Lewis.  Catharine,  the  widow, 
subsequently  intermarried  with  Cortez  D.  Kavanaugh,  one  of 
the  plaintiffs  in  error.  Connelly  and  Kavanaugh,  the  husband, 
having  been  cited  to  a  final  settlement,  they  appeared,  and 
each  of  them  filed  a  separate  account,  and  on  the  settlement, 
which  was  had  on  the  2d  Monday  in  December  1846,  it  being 
made  to  appear  that  from  the  year  1832  to  the  last  of  the  year 
1835,  the  estate  was  in  charge  of  and  managed  exclusively  by 
Connelly,  and  that  after  that  time  it  was  turned  over  to  and 
exclusively  managed  by  the  administratrix,  or  by  her  and  her 
husband,  Kavanaugh,  the  court  proceeded  to  settle  the  admin- 
istration of  each  separately,  and  to  render  decrees  accordingly 
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in  favor  of  the  distributees,  who  are  the  defendants  in  error. 
By  a  bill  of  exceptions  taken  in  the  settlement  of  the  adminis- 
tration of  Kavanaugh  and  wife,  it  appears  that  the  distributees 
moved  the  court  to  charge  the  said  Kavanaugh  and  wife  with 
the  sum  of  ^2450,  the  value  of  four  slaves,  with  interest  thereon, 
and  in  support  of  the  motion  read  to  the  court  a  transcript  of 
the  proceedings  and  judgment  of  the  Circuit  Court  of  Madi- 
son and  of  the  execution  issued  thereon  in  an  action  of  deti- 
nue instituted  by  said  Catharine  Lewis  as  administratrix  and 
Connelly  as  administrator,  and  revived  in  the  names  of  Kav- 
anaugh and  Connelly,  administrators,  against  Eli  Lewis,  and 
which  showed  a  recovery  by  them  at  the  fall  term  1838  of  said 
court  of  the  slaves,  with  the  value  of  which  Kavanaugh  and 
Avife  are  now  sought  to  be  charged,  and  that  the  execution  is- 
sued thereon  was  stayed  by  the  plaintiffs.  Rebutting  evidence 
was  offered  by  the  said  Kavanaugh  and  wife,  which  is  fully 
set  out  in  the  opinion  of  the  court,  and  which  the  Orphans' 
Court  excluded.  The  distributees  further  sought  to  charge 
the  said  Kavanaugh  and  wife  wilh  the  hire  of  a  slave  by  the 
name  of  Jack,  then  in  Kavanaugh's  possession,  which  was  re- 
sisted by  them,  and  a  bill  of  sale  produced  in  evidence,  by 
which  it  was  shown  that  said  slave  Avas  conveyed  to  said 
Kavanaugh  by  Hollowell  and  Echols  in  February  1838,  for 
the  recited  consideration  of  $1050.  At  a  subsequent  stage  of 
the  trial,  Kavanaugh  offered  to  account  for  said  slave  and  his 
hire  as  assets  of  the  estate.  It  was  then  made  to  appear  that 
the  estate  owned  a  slave  by  the  name  of  Little  Bill,  whom 
one  Blevins  carried  to  Dallas  county  and  placed  in  charge  of 
one  Michael  Kenan,  who  took  him  to  Mobile,  where  he  died; 
that  said  Blevins  purchased  Jack,  who  was  taken  by  Kava- 
naugh in  lieu  of  Little  Bill  and  held  by  him  from  that  time  as 
the  property  of  the  estate ;  and  that  Kavanaugh  subsequently 
caused  suit  to  be  brought  in  the  names  of  the  administrators, 
but  for  his  own  benefit,  against  Kenan,  in  which  he  recovered 
^1680  for  Little  Bill.  The  distributees  thereupon  electing  to 
charge  the  administrators  with  the  value  of  Bill,  the  court  re- 
fused to  regard  Jack  as  the  property  of  the  estate,  and  sus- 
pended the  settlement  until  a  transcript  of  the  judgment 
against  Kenan  could  be  procured  from  the  Circuit  Court  of 
Mobile,  in  which  it  was  rendered,  when  it  charged  said  Kav- 
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anangh  with  the  amount  of  said  judgment  with  interest.  The 
.said  Kavanaugh  and  wife  now  assign  as  error — 1st.  That  the 
decree  was  rendered  without  notice  to  the  wife.  2d.  That 
the  court  rendered  separate  decrees  against  joint  administra- 
tors. 3d.  That  the  court  charged  them  with  the  value  of  the 
four  slaves.  4th.  That  the  court  rejected  the  evidence  in  ref- 
erence to  said  slaves.  5th.  That  they  were  charged  with  the 
recovery  for  Little  Bill.  6th.  In  acting  on  evidence  not  judi- 
cially before  it,  and  ordering  a  transcript  to  be  procured  from 
Mobile. 

Robinson,  for  the  plaintiffs  in  error: 

1.  The  judgment  against  Catharine  Kavanaugh  is  errone- 
neous,  because  no  process  was  ever  issued  against  or  served 
upon  her,  nor  does  the  record  show  that  she  appeared  by  her- 
self or  otherwise. 

2.  Kavanaugh  and  wife  and  Connelly  were  joint  adminis- 
trators. It  appears  from  the  account  and  decree  against  Con- 
nelly, that  he  had  all  the  property  in  his  possession  from  1832 
till  1835.  After  this  he  placed  the  property  in  the  hands  of 
Kavanaugh.  Therefore,  they  were  jointly  and  not  separately 
liable  to  the  heirs  of  Lewis,  and  a  joint  account  and  decree 
should  have  been  rendered  against  all. — Langford  v.  Gas- 
coigne,  11  Ves.  333;  Little  et  al.  v.  Knox,  adm'r,  at  January 
Term  1849.  By  thus  stating  the  accounts  separately,  the 
court  deprived  the  sureties  of  the  right  to  go  against  Connelly 
for  the  sum  found  against  Kavanaugh  and  wife.  Being  joint- 
ly liable  to  the  heirs  of  Lewis,  the  Orphans'  Court  had  no 
power  to  ascertain  and  act  upon  the  separate  liability  of  each. 
The  separate  liability  of  each  can  only  be  ascertained  by  a 
direct  proceeding  between  the  administrators.  The  whole 
jurisdiction  of  that  court  is  conferred  by  our  statutes,  and  they 
do  not  give  it  this. 

3.  The  testimony  of  McClung  and  others  and  of  said  suit 
in  chancery,  oflered  and  rejected,  did  not  contradict  the  record 
of  the  suit  at  law,  and  should  have  been  received  and  consid- 
ered by  the  court.  Being  considered,  it  tends  strongly  to 
show  that  the  intestate  held  the  one  half  of  the  whole  of  his 
property,  real  and  personal,  in  trust  for  his  brother  Eli  Lewis. 
If  this  be  its  tendency,  how  can  it  be  said  to  contradict  the 
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judgment  at  law?  To  establish  such  a  trust,  chancery  alone 
could  aid  him.  If  the  doctrine  contended  for  below  be  cor- 
rect, then  it  would  be  impossible  ever  to  establish  a  trust 
against  a  judgment  at  law.  This  is  surely  wrong.  Again, 
when  considered,  we  think  the  testimony  clearly  shows  that 
the  administrators,  by  surrendering  the  four  slaves  to  Eli  Lewis 
in  satisfaction  of  his  claim  to  oqe  half  of  all  the  property,  not 
only  acted  in  good  faith,  and  as  prudent  men  would  have  act- 
ed in  their  own  affairs,  but  that  they  secured  for  the  estate  a 
real  and  substantial  benefit.  For  had  Eli  Lewis  succeeded, 
(for  which  his  chance  was  fair,)  he  would  have  taken  from 
the  estate  property  of  much  greater  value. — 2  Williams  on 
Ex'rs,  1109;  Blue  v.  Marshall,  3  P.  Wms.  881;  Ligh  v.  Hoi- 
loway,  8  Ves.  213;  Meeker  v.  Vanderveer,  3  Green,  392; 
Thomas  v.  White,  3  Litt.  184;  Head  v.  Perry,  1  Monr.  256; 
Dawson  v.  Clay's  Heirs,  1  J.  J.  Marshall,  167 ;  Griswold  v. 
Chandler,  5  N.  H.  492.  In  this  last  it  was  expressly  held  that 
an  administrator  is  not  bound  to  litigate  a  doubtfvl  claim. — 
Further — this  proof  shows  that  the  administrators  never  had 
the  possession  of  the  slaves;  and  the  title  being  doubtful,  and 
they  not  bound  to  litigate  it,  they  cannot  be  charged  with  the 
value  of  the  properly. 

4.  As  to  the  slave  Little  Bill,  the  proof  shows  that  very  soon 
after  his  death,  Blevins,  in  discharge  of  his  liability,  bought 
another  of  greater  value  and  put  in  his  place,  which  other  was 
accepted  by  the  administrators  and  kept  and  used  as  a  part  of 
the  estate.  Here  again,  the  estate  was  benefitted  by  getting 
a  slave  of  greater  value  than  the  one  lost. 

5.  It  further  appears  that  the  heirs  of  Lewis  ratified  this 
transaction,  by  seeking  on  the  settlement  to  charge  the  admin- 
istrators with  his  hire.  This  was  at  first  resisted,  but  after- 
wards assented  to  by  the  administrators.  It  was  clearly 
within  the  election  of  said  heirs  to  take  Jack  in  the  place  of 
Bill,  and  after  so  electing,  the  court  had  no  power  to  disregard 
that  election  and  to  charge  the  administrators  with  the  amount 
of  the  judgment  against  Kenan. 

Ormond,  for  defendant : 

1.  It  cannot  be  objected  that  Mrs.  KavanaUgh  was  not  served 
with  process.    By  the  marriage  her  husband  became  the  ad- 
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minislrator,  as  he  is  responsible  for  her  acts  as  administratrix ; 
his  appearance,  therefore,  is  an  appearance  for  her. 

2.  Although  Mrs.  Kavanaugh  administered  jointly  with 
Connelly,  and  executed  a  joint  bond  with  him,  it  is  no  error 
of  which  she  can  complain  that  the  account  has  been  slated 
separately.  Although  each  may  be  bound  to  the  distributees 
for  the  acts  of  the  other,  it  is  to  her  interest  that  the  liability 
should  be  considered  several.  The  objection  is  in  effect  that 
a  judgment  has  not  been  rendered  against  her  for  the  amount 
of  the  estate  in  the  hands  of  Connelly. 

3.  The  record  of  the  recovery  of  the  four  slaves  from  Eli 
Lewis  by  the  administrators  was  conclusive,  and  the  court 
therefore  properly  rejected  the  testimony  offered  that  the  plain- 
tiff in  error  purchased  the  slaves  with  his  own  monies.  1st, 
because  it  contradicts  the  record :  2d,  because  it  is  contra- 
ry to  public  policy  to  permit  a  title  to  be  founded  upon  a 
fraud  committed  on  the  creditors  of  Eli  Lewis :  3d,  because 
the  administrators  of  William  Lewis  had  no  authority  to  make 
such  a  compromise  as  is  stated  upon  the  record,  even  if  it 
were  proved  that  Eli  Lewis  had  a  valid  claim  upon  the  es- 
tate of  William  Lewis.  But  lastly,  it  is  not  shown  that  Eli 
Lewis  had  any  claim  whatever  upon  the  estate  of  William 
Lewis. — Weir  v.  Davis  &  Humphries,  4  Ala.  Rep.  442;  Dear- 
man  V.  Coffman,  ib.  521 ;  Duffee  v.  Buchanan,  8  ib.  27 ;  Key 
V.  Boyd,  10;  ib.  154;  Steele  v.  Knox,  ib.  609 ;  Fambro  v.Gant, 
12  ib.  298. 

4.  As  it  respects  the  charge  against  the  administrators  for 
the  recovery  from  the  representatives  of  Kavanaugh,  I  submit 
that  the  decision  of  the  court  is  correct,  because  the  adminis- 
trators had  no  power  to  make  the  exchange  of  Jack  for  Little 
Bill,  but  should  be  held  accountable  to  the  distributees  for  his 
value,  of  which  the  recovery  affords  the  best  evidence.  If  this 
is  not  so  it  can  only  be  upon  the  ground  that  by  the  exchange, 
the  slave  Jack  became  the  properly  of  the  estate  instead  of 
Little  Bill,  and  in  that  event,  the  plaintiff  in  error  would  be 
liable  for  his  value  if  not  produced  for  distribution,  and  for 
his  hire  since  1832,  when  the  exchange  was  made.  Thus  in 
all  probability  the  judgment  is  for  too  small  a  sum,  and  the 
error,  if  is  one,  is  beneficial  to  the  plaintiffs  in  error. 

5.  As  to  the  last  assignment  of  error,  see  15  Ala.  Rep.  335. 
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CHILTON,  J. — We  will  examine  the  errors  assigned  in 
their  order.  1.  There  was  clearly  no  error  in  failing  to  have 
citation  served  on  the  wife.  Upon  the  marriage  of  the  ad- 
ministratrix, the  husband  becomes  administrator  in  her  right 
for  his  own  safety,  it  is  said,  and  he  -takes  upon  himself  all 
the  duties,  and  is  entitled  to  all  the  privileges  which  belonged 
to  the  administratrix  before  the  marriage. — 2  Williams  on 
Ex'rs,  633.  He  was  then  the  proper  representative  of  both. 
In  chancery,  it  is  well  settled  that  process  need  not  be  served 
on  the  wife,  unless  the  bill  seeks  to  charge  her  in  respect  of 
her  separate  estate,  and  she  has  no  such  estate  in  assets  as  ad- 
ministratrix.—Daniel's  Ch.  Pr.  191 ;  1  Turn.  &  R.  96.  We 
think  a  similar  practice  may  well  obtain  in  the  Orphans'  Court, 
since  service  of  the  citation  upon  the  wife  would  be  but 
mere  matter  of  form. 

2.  Although  the  distributees  would  have  the  right  to  com- 
plain that  the  court  proceeded  to  render  separate  judgments 
against  the  administrators  who  had  entered  into  a  joint  bond, 
we  think  it  very  clear  the  administrators  themselves,  who  made 
no  objection  to  such  judgments  being  rendered  separately, 
instead  of  jointly  against  them,  cannot  be  heard  to  complain. 
They  have  not  been  injured,  because  the  judgments  were  ren- 
dered against  them  for  less  than  the  court  should  have  award- 
ed, and  to  entitle  the  plaintiffs  in  error  to  a  reversal,  they  must 
show  both  error  and  injury.  It  was  certainly  beneficial  to 
the  plaintiffs  in  error  that  no  judgment  was  rendered  against 
them  for  the  assets  of  the  estate  in  the  hands  of  Connelly. 
Bush  V.  Bradford,  15  Ala.  Rep.  317.  Were  the  distributees 
complaining,  then  the  authorities  cited  by  the  counsel  for  the 
plaintiffs  in  error  would  apply,  for  it  is  settled  by  them,  that 
when  co-administrators  enter  into  a  joint  bond,  they  stand  as 
sureties  for  each  other  to  the  distributees,  who  are  entitled  to 
a  joint  judgment  against  them. — Little,  et  al.  v.  Knox,  adm'r 
15  Ala.  Rep.  576;  Little,  et  al.  v.  Heard,  et  ux.  16  ib.  360,  and 
are  jointly  bound  to  protect  their  securities  upon  such  bond, 
against  the  acts  of  either  administrator. 

3.  Upon  the  trial  in  the  Orphans'  Court,  the  distributees 
produced  and  read  the  record  of  a  judgment,  rendered  in  fa- 
vor of  the  administrators  of  said  William  Lewis  deceased, 
against  Eli  Lewis,  on  the  4lh  Monday  in  October  1838,  in  an 
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action  of  detinue,  brought  to  recover  four  slaves  named  in  the 
pleadioga,  said  judgment  being  in  the  usual  form,  for  the  re- 
covery of  the  slaves,  if  to  be  had,  and  if  not  to  be  had,  then 
their  alternate  value,  which  was  assessed  by  the  jury.  Upon 
this  judgment  it  appears  execution  issued,  and  was  returned 
by  the  order  of  the  administrators  on  the  16th  of  April  1839. 
To  rid  themselves  of  this  charge,  the  plaintiffs  in  error  offered 
to  show  that  Eli  Lewis  had  filed  a  bill  in  chancery  on  the 
19th  April  1834,  against  the  administrators  and  heirs  of  said 
deceased,  claiming  an  undivided  half  interest  in  all  the  pro- 
perty of  which  the  deceased  died  seized,  both  real  and  per- 
sonal, and  offered  to  read  to  the  court,  the  transcript  of  the 
bill,  answers,  exhibits  and  proof  taken  in  the  cause,  from  which 
transcript  it  appeared  that  the  said  complainant  dismissed  his 
bill;  and  in  connection  with  this,  they  also  ofTered  to  prove  by 
James  W.  McClung,  who  was  one  of  the  solicitors  of  Eli 
Lewis,  the  complainant,  and  a  practicing  attorney  of  said 
court  and  familiar  with  the  proof  and  situation  of  the  cause, 
that  he,  believing  it  best  for  the  interest  of  the  estate,  advised 
the  parties  to  make  a  compromise  of  a  certain  character,  which 
he  afterwards  learned  from  both  the  complainant  and  admin- 
istrators had  been  made,  but  said  witness  could  not  remem- 
ber the  terras  of  the  compromise.  The  plaintiffs  in  error  also 
offered  to  prove  by  said  witness,  that  he  believed  said  Eli 
had  a  fair  prospect  of  recovering  half  the  estate,  but  as  said 
Eli  was  largely  insolvent,  a  recovery  could  not  have  been  of 
much  benefit  to  his  own  family,  and  he  therefore  thought  it 
best  for  all  parties  that  the  compromise  should  be  made.  Kav- 
anaugh then  proposed  proviug  by  other  witnesses,  that  the 
terms  of  said  compromise  were  that  Eli  should  dismiss  his 
said  chancery  suit,  and  that  in  consideration  thereof,  said  ad- 
ministrators should  abandon  all  claim  to  the  four  slaves,  who 
are  named  in  the  above  recited  judgment,  and  which  were 
then  in  the  possession  of  Eli,  but  which  had  been  returned  by 
the  administrators  in  their  inventory  as  a  part  of  the  assets 
belonging  to  the  estate ;  also,  that  they  should  surrender  the 
value  of  the  hire  of  said  slaves,  and  acquit  said  Eli  of  all  debts 
due  from  him  to  said  estate.  It  was  further  agreed,  as  a  part 
of  said  compromise,  that  the  judgment  above  refered  to  should 
go  for  the  four  slaves  in  favor  of  said  administrators  for  the 
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purpose  of  protecting  said  property  in  the  hands  of  said  Eli 
from  liability  for  his  debts.  Said  Kavanaugh  also  offered  to 
prove  that  he  afterwards  purchased  said  slaves  from  Eli 
Lewis  with  his  individual  funds.  The  court  excluded  the 
proof  thus  proposed  to  be  made,  upon  the  ground  that  the 
administrators  could  not  condradict  the  record  by  parol  evi- 
dence. Perhaps  such  exclusion  could  not  be  justified  upon 
the  reason  assigned  by  the  court,  since  the  effect  of  the  evi- 
dence was  not  to  contradict  the  record  of  the  judgment,  but 
was  consistent  with  it.  But  we  think  there  is  another  ground 
which  will  fully  sustain  the  action  of  the  court.  The  object 
of  the  evidence  was  to  show  that  although  the  judgment  ren- 
dered in  favor  of  the  administrators  who  sued,  as  such,  to  re- 
cover the  slaves,  vested  the  recovery  in  them  as  administra- 
tors, and  made  the  same  assets  in  their  hands,  yet  there  was 
a  trust  existing  in  favor  of  the  said  Eli  Lewis,  which  showed 
that  the  judgment  in  fact  was  not  assets.  This  trust  was, 
that  the  administrators  should  hold  the  recovery  in  trust  for 
the  sole  benefit  of  Lewis  to  screen  the  property  from  his  debts. 
We  are  aware  of  no  principle  of  law  which  would  authorize 
this,  or  enforce  such  trust.  It  could  not  be  contended  that 
Eli  could  in  equity  set  up  such  trust  to  avoid  the  satisfaction 
or  collection  of  the  judgment.  However  fraudulent  it  might 
be  against  his  creditors,  it  is  obligatory  as  between  the  parties 
if  they  choose  to  insist  on  it,  and  as  the  administrators  are  en- 
titled to  it  in  auter  droit,  and  as  in  the  event  of  their  going 
out  of  office  and  the  appointment  of  a  successor,  the  judgment 
would  by  operation  of  law,  in  virtue  of  his  appointment  gojto 
him,  the  administrators,  when  the  distributees  insist  on  its  col- 
lection, have  no  right  to  release  or  discharge  the  party  from 
it,  without  rendering  themselves  liable  for  the  amount.  They 
cannot  be  heard  to  say  any  more  than  Eli  Lewis,  when  sought 
to  be  charged  with  the  judgment,  we  merely  agreed  to 
make  it  assets  for  the  purpose  of  screening  it  from  Lewis' 
creditors,  and  not  for  the  purpose  of  distribution.  No  court 
will  lend  its  aid  thus  to  consummate  or  protect  a  title  founded 
in  fraud,  but  will  treat  the  judgment  as  valid,  and  in  good 
faith  the  property  of  the  estate.  Such  doctrine  is  indispensa,- 
ble  to  the  purity  of  the  law,  and  is  demanded  by  sound  public 
policy.     Since  then,  the  legal  title  to  the  slaves,  or  their  alter- 

57 


826  '  ALABAMA. 


Kavanaugh  &  Wife  v.  Thompson  &  Wife  et  als. 

nate  value,  is  in  the  administrators  as  assets,  and  the  alleged 
trust  is  void,  as  contravening  public  policy,  it  is  very  clear  the 
distributees  had  a  right  to  charge  the  administrators  who  re- 
fused to  enforce  the  judgment,  and  that  the  exclusion  of  the 
proof,  which  could  not  possibly  have  affected  the  result  was 
not  erroneous. — Duffee,  adm'r  v.  Buchanan  and  Wile,  8  Ala. 
Rep.  27;  Williams  on  Ex'rs  635. 

These  slaves  were  returned  by  the  administrators  as  assets 
belonging  to  the  estate,  in  the  inventory  which  they  filed  in 
the  Orphans'  Court.  They  were  in  the  possession  of  Eli 
Lewis,  and  a  solemn  judgment  of  the  court  is  shown  by  which 
Ihey  recovered  said  property  from  Lewis,  which  property  they 
now  have  in  possession.  We  think,  under  such  circumstan- 
ces, it  would  be  to  introduce  a  new  and  very  dangerous  prin- 
ciple of  decision  to  hold  that  the  administrator  may  set  up  in 
himself  as  against  the  estate  an  adverse  title,  acquired  from 
one  in  whose  behalf  he  insists  the  judgment  was  a  device  to 
defraud  creditors.  We  find  no  authority  to  sustain  such  a 
position  and  cannot  give  it  our  sanction. 

4.  In  respect  to  the  slave  called  Little  Bill,  we  regard  the 
decree  of  the  Orphans'  Court  clearly  defensible.  The  admin- 
istrators were  guilty  of  a  conversion  by  permitting  hira  to  go 
into  the  possession  of  Kenan,  and  the  recovery  in  their  names 
against  him  ascertained  the  value  of  the  boy — at  least,  the  dis- 
tributees were  willing  to  take  the  recovery.  The  general  rule 
is  that  the  tr«stee  can  make  no  profit  to  himself  out  of  the 
trust  fund.  If  he  deal  in  it,  or  exchange  it  for  other  property, 
it  is  for  the  cestuis  que  trust  to  elect  whether  they  will  hold 
him  bound  for  the  value  of  the  trust  effects  so  disposed  oi,  or 
will  take  the  property  obtained  in  exchange,  or  profits  of  the 
negotiation.  According  to  this  principle,  the  distributees  of 
ibis  estate  were  not  bound  to  accept  4he  slave  Jack,  which 
tjie  administrators  received  from  Blevins  in  the  place  of  Little 
Bill,  but  they  could  elect  to  charge  the  administrators  with 
the  value  of  the  latter.  This,  they  did,  and  in  our  judgment, 
the  court  very  properly  charged  the  plaintiffs  in  error  with 
the  amount  recovered  by  them  from  Kenan  as  the  price  of 
Little  Bill. 

5.  That  the  distributees  at  first  sought  to  charge  the  ad- 
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ministrators  with  the  hire  of  Jack,  and  which  the  administra- 
tors resisted,  claiming  him  as  their  individual  property,  furn- 
ished no  ground  for  refusing  them  afterwards  the  permission 
to  elect  to  hold  the  plaintiffs  in  error  responsible  for  Little  Bill, 
It  was  the  duty  of  the  court  to  protect  the  interest  of  the  mi- 
nors in  permitting  the  most  advantagous  election  to  be  made. 
15  Ala.  Rep.  86. 

The  view  we  take  of  this  case  renders  it  unnecessary 
to  go  into  the  question  as  to  the  right  of  the  administrators  to 
compromise  doubtful  claims,  or  to  dispose  of  the  property  of 
the  estate  by  private  arrangement,  in  the  extinguishment  of 
claims  against  it. 

6.  It  is  objected  that  no  guardians  ad  litem  were  appointed 
for  the  infant  distributees.  Were  they,  or  any  one  for  them 
complaining,  this  would  be  erroneous,  but  for  aught  that 
appears  the  decree  may  be  highly  beneficial  to  them, 
and  they  would  be  injured  by  its  reversal.  The  form  of  the 
decree  in  their  favor  "  that  they  recover  by  their  guardians" 
&;c.,  was  correct — See  Pagan's  adm'rs,  v.  Pagan's  distributees, 
15  Ala.  Rep.  335. 

We  can  perceive  no  error  in  the  record  available  to  the 
plaintiff  in  error,  and  the  decree  of  the  court  below  must  be 
affirmed. 

Parsons,  J.,  not  sitting. 
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SPENCE  vs.  SIMMONS  et  al. 

1.  A  judgment  nisi,  which  does  not  designate  the  party  in  whose  favor 
it  is  rendered,  is  insufficient  to  support  a  final  judgment. 

Error  to  the  Circuit  Court  of  Coosa.  Tried  before  the 
Hon.  Geo.  D.  Shortridge. 

This  was  a  proceeding  by  scire  facias  by  the  defendants 
against  the  plaintiff  in  error  as  a  defauhing  witness.  A  judg- 
ment nisi  was  rendered,  a  copy  of  which  will  be  found  in  the 
opinion  of  the  court,  and  the  plaintiff  failing  to  appear  and 
show  cause  to  the  contrary,  a  judgment  final  was  rendered  at 
a  succeeding  term.     This  judgment  is  now  assigned  as  error. 

Rice  &  Morgan,  for  pledntifF  in  error : 

L.  E.  Parsons,  for  defendants. 

DARGAN,  C.  J. — A  judgment  should  show  the  plaintiff 
who  recovers,  the  defendant  against  whom  the  recovery  is 
had,  and  the  specific  thing  or  amount  of  money  recovered  ; 
without  these  requisites  it  is  no  judgment,  and  no  process  can 
issue  on  it  to  enforce  its  satisfaction. — Ordinary  v.  McLure, 
1  Baily,  7 ;  Boykin  v.  The  State,  3  Yerger  426. 

A  judgment  nisi,  or  a  conditional  judgment,  must  possess 
these  material  requisites,  for  the  final  judgment  is  but  a  con- 
firmation of  the  conditional  jndgment,  and  cannot  differ  from 
the  judgment  on  condition.  The  conditional  judgment  must 
be  capable  of  confimation. — Dickinson  v.  Walker,  1  Ala.  48. 

Tested  by  these  rules  there  is  manifest  error.  The  judg- 
ment ni  si  in  this  case  does  not  show  any  recovery,  or  in 
whose  favor  it  was  intended  that  a  recovery  should  be  had. 
The  recitals  are :  "  This  day  came  the  parties  by  their  attor- 
nies  and  Solomon  Spence  being  called  to  come  into  court 
and  give  evidence  in  behalf  of  the  defendants,  came  not  but 
made  default,  and  it  appearing  to  the  satisfaction  of  the  court 
that  Spence  has  been  duly  subpoenaed  to  appear  at  this  term 
of  the  court  and  give  evidence  as  aforesaid ;  on  motion  of  de- 
fendant's attorney,  it  is  ordered  by  the  court  that  a  forfeiture 
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of  one  hundred  dollars  be  entered  against  said  Solomon 
Spence  for  such  his  default,  and  that  the  same  be  made  final 
at  the  next  terra  of  this  court,  unless  said  defaulting  witness 
shall  then  appear  and  show  cause  to  the  contrary."  This  en- 
try does  not  show  a  recovery  in  favor  of  any  one,  and  cannot 
be  considered  a  judgment. 

The  final  judgment,  therefore,  rendered  on  this  entry,  must 
"Be  reversed. 

Chilton,  J.,  not  sitting. 
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ABATEMENT. 

1.  The  statute  of  1807,  which  enacts  that  "  no'freeholder  of  this  State 
shall  be  sued  out  of  the  county  of  his  permanent  residence,"  does  not 
apply  to  suits  commenced  by  attachment. — Herndon  v.  Givens,      261 

ACCOUNT  STATED. 
See  Evidence,  49. 

ACTIONS,  AND  REVIVOR  OF. 

1.  A  legatee  or  distributee  of  an  estate,  after  a  decree  in  the  Orphans' 
Court,  on  final  settlement,  for  the  sum  ascertained  to  be  due  him,  may 
maintain  an  action  on  the  administration  bond  against  the  executor  or 
administrator  and  his  sureties. — Perkins  v.  Moore,  Judge,  use,  cf-c.      9 

2.  Where  a  bond,  or  note,  given  to  one  as  guardian,  is  sued  on  in  his 
name,  and  he  dies,  the  suit  should  be  revived  in  the  name  of  his  ad 
ministrator,  and  not  in  that  of  the  minor,  or  guardian  subsequently  ap- 
pohited. — Godhold  ei  al.  v.  Megginson,  adrnW,  140 

3.  S.,  the  endorser  on  a  protested  bill  of  exchange,  held  by  the  Branch 
Bank  at  Decatur,  procured  a  discount  of  his  note  with  a  view  of  pay- 
ing the  bill,  but  having  given  no  direction  as  to  the  application  of  the 
proceeds,  they  were  placed  to  his  credit  on  the  books  of  the  Bank,  and 
some  time  afterwards  applied  by  the  cashier  to  the  payment  of  the 
note,  which  was  thereupon  cancelled  and  delivered  over  to  S.  Held — 
That,  in  the  absence  of  other  proof,  the  note  must  be  considered  as 
extinguished,  and  no  action  can  be  maintained  upon  it  by  the  Bank. — 
Shaw  et  al.  v.  The  Br.  Bank  at  Decatur,  708 

4.  A  proceeding  by  supersedeas  to  arrest  and  have  entry  of  satisfaction  of  an 
execution,  is  a  suit  between  the  parties  to  the  judgment,  and  the  pleadings 
must  be  made  up  in  their  names.  A  stranger  to  the  record,  though  he 
be  the  assignee  of  the  judgment,  cannot  be  permitted  to  intervene  and  ten- 
der an  issue  in  his  own  name. — Edwards  v.  Lewis,  813 

See  Assumpsit,  1. 

Consideration,  1,  2,  3. 
Parties  to  Actions,  1,  2. 

ADVERSE  POSSESSION. 

1.  Where  the  possession  of  property  is  acquired  and  held  for  a  time  in 
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ADVERSE  POSSESSION— CONTINUED, 
subordination  to  the  title  of  another,  to  render  it  adverse,  there  must 
be  a  disclaimer  of  the  original  title  and  an  actual  hostile  possession  of 
which  the  true  owner  had  notice,  or  which  is  so  os':ensible  and  noto- 
rious as  to  furnish  a  reasonable  or  prima  facie  presumption  of  notice. 
— Harrison  v.  Pool,  167 

2.  An  adverse  possession  of  personal  property  for  more  than  six  years 
gives  a  complete  title,  without  reference  to  the  intention  or  understand- 
ing of  either  or  both  of  the  parties  at  the  time  of  its  delivery.  lb. 

3.  The  possession  of  one  who  claims  title  under  a  mortgagor  is  not  ad- 
verse to  the  mortgagee,  or  those  who  derive  title  from  him. — Herbert 
V.  Hanrick,  581 

4.  Whether  a  possession  is  in  fact  adverse  is  a  question  for  the  jury,  and 
where  there  is  any  evidence  from  which  the  jury  may  infer  it>  an  ap- 
pellate court  cannot  undertake  to  say  that  an  erroneous  charge  touch- 
ing such  possession  has  worked  no  injury  on  the  ground  of  the  failure 
of  the  proof  to  make  out  the  possession  adverse.  lb. 

5.  Adverse  possession  to  avoid  the  deed  of  a  disseisee  need  not  be  founded 
on  colour  of  title :  a  bona  fide  claim  of  title»  asserted  in  a  manner  so  no- 
torious and  distinct  as  to  charge  the  vendor  with  notice,  is  all  that  is 
necessary.  i6. 

ALIMONY. 

See  Chancery^  14, 

AMENDMENT. 

1.  A  judgment  upon  an  indictment  for  a  nuisance,  "tliat  the  nuisance 
be  abated  forthwith,  at  the  costs  of  the  de-fendant,  and  the  sheriff  is 
charged  with  the  execution  of  this  order,"  is  in  eflFect  a  command  to 
the  sheriff  to  abate  the  nuisance,  and  to  that  extent  erroneous,  but 
will  be  amended  in  the  appellate  court,  so  as  to  command  the  defend- 
ant to  abate  the  same,  if  it  has  not  been  already  diOne.-^Cam'pbell  v. 
The  State,  144 

2.  Where  the  verdict  in  a  claim  suit  finds  the  issue  generally  in  favor  of 
the  plaintiff,  a  judgment  condemning  the  interest  of  one  defendant  in 
execution  only  is  variant  from  the  verdict  and  erroneous,  but  the  error 
is  one  which  does  not  require  the  cause  to  be  remanded,  and  will  con- 
sequently be  here  corrected  at  the  cost  of  the  plaintiff  in  error. —  Wind- 
ham V  Clarke  et  al.  659 

See  Chancery — Pleading  and  Practice  in,  2o» 

APPEALS  AND  CERTIORARL 

1.  On  the  t'ial  of  an  appeal  from  a  justice  of  the  peace,  the  appellate 
court,  being  required  by  statute  to  try  the  case  de  novo,  and  to  give 
judgment  according  to  its  justice  and  equity,  &c.,  should,  in  a  case 
where  the  plaintiff  could  maintain  trespass  or  assumpsit,  disregard 
the  form  of  the  warrant  designating  the  proceedmg  as  an  action  of  debt. 
-~Calterlinv.  Spinks,  467 
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ARBITRATION. 

1.  It  is  competent  for  an  executor  or  administrator  to  submit  to  arbitra- 
tion a  controversy  in  which  the  estate  is  concerned. — Jones,  adrn'r,  v. 
Deyer  and  Wife,  221 

ASSIGNMENTS. 

1.  An  assignment  by  an  insolvent  debtor  for  the  benefit  of  creditors, 
which,  after  empowering  the  trustee  to  expose  the  property  to  sale  on 
the  best  terms  practicable,  either  at  private  sale  or  public  auction,  for 
cash  or  on  credit,  as  shall  in  his  opinion  most  comport  with  the  interest 
of  all  parties  concerned,  requires  him,  if  the  property  is  not  sold  within 
six  months,  to  sell  it  at  public  auction,  &c.,  is  not  rendered  fraudulent 
on  its  face  by  a  provision  that  the  debtor  shall  retain  possession  of  cer- 
tain of  the  property  conveyed  until  a  favorable  opportunity  for  the  sale 
of  it  shall  offer — such  possession  being  expressly  limited  to  the  time 
for  the  sale  at  public  auction. — Abercrombie  v.  Bradford,  660 

2.  That  a  trustee  is  authorised  to  sell  for  cash  or  on  credit,  as  shall  in 
his  opinion  most  comport  with  the  interest  of  all  parties  concerned,  is 
not  sufficient  to  affect  the  validity  of  a  deed  of  assignment  for  the  ben- 
efit of  creditors.  lb. 

3.  Where  the  trustee  by  a  deed  of  assignment  is  given  the  discretionary 
power  to  sell  whenever  he  thinks  proper,  either  at  private  or  public 
sale,  a  provision  that  the  assignor  shall  retain  possession  of  the  chattels 
conveyed,  until  a  favorable  opportunity  for  the  sale  of  them  shall  offer, 
does  not  impair  the  right  of  the  trustee  to  reduce  them  to  his  imme- 
diate possession,  or  to  maintain  trover  against  one  who  converts 
them.  lb. 

4.  The  assent  of  creditors  will  be  presumed  to  a  deed  of  assignment, 
which  appropriates  the  property  conveyed  absolutely  and  uncondi- 
tionally to  the  payment  of  their  debts.  lb. 

6/ Where  a  deed  of  assignment  is  not  fraudulent  on  its  face,  the  possess- 
ion and  use  of  the  property  by  the  assignor,  in  conformity  with  the 
express  provisions  of  the  deed,  cannot  render  it  void.  lb. 

6.  The  fraudulent  intent  of  the  grantor  alone  will  not  avoid  a  deed  of  as- 
signment for  the  benefit  of  creditors.  J6» 

See  Evidence,  53, 

ASSUMPSIT. 

1.  The  satisfaction  of  a  judgment  by  a  third  person,  if  sanctioned  and 
adopted  by  the  defendant,  will  ordinarily  support  a  promise  to  refund. 
In  such  case,  the  fact  of  ratification  warrants  the  implication  of  a  pre- 
vious request. — Kenan  v.  Holloway,  63 

2.  An  acknowledgment  by  K.  to  a  stranger,  that  she  owes  H.,  for  money 
which  he  had  voluntarily  paid  for  her,  without  a  previous  request,  and 
that  she  is  in  honor  bound  to  reimburse  him,  and  intends  to  do  so,  is 
not  a  promise  to  H.  to  refund  him  the  money  so  paid.  lb. 

3.  Assumpsit  for  use  and  occupation  will  lie  against  one  who  takes  pos- 
session of  vacant  land,  admitting  that  he  has  no  title,  and  expressing 
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a  willingness  to  pay  rent  to  the  rightful  owner ;  but  possession  by  a 
naked  trespasser  is  not  of  itself  suflGicient  to  sustain  the  action.  (Da- 
vidson V.  Ernest,  7  Ala.  817,  commented  on  and  approved.) — Execu- 
tors of  Smith  V.  Houston,  111 

4.  A  plaintiff  in  assumpsit  for  use  and  occupation  cannot  recover  rent, 
that  has  accrued  b'^fore  the  execution  and  delivery  of  the  deed  under 
which  he  claims  title.  Jb. 

5.  Assumpsit  for  use  and  occupation  will  lie  against  a  naked  trespasser 
on  real  estate,  in  favor  of  a  lessee  who  elects  to  waive  the  trespass  and 
permits  the  trespasser  to  retain  possession  until  the  expiration  of  uia 
term. — Catlerlin  v.  Spinks,  467 

See  Consideration,  1,  2. 

ATTACHMENT. 
See  Damages,  4,  5. 

BAILOR  AND  BAILEE. 

1.  A  bailee  of  slaves,  who  recognises  the  title  of  the  owners,  two  of  whom 
are  infants,  and,  acting  in  good  faith,  keeps  them  subject  to  delivery 
whenever  legally  demanded,  but  who,  in  consequence  of  instructions 
from  the  guardian  of  the  infants,  refuses  to  deliver  them  to  the  other 
joint  owners,  without  his  authority,  is  not  chargeable  in  equity  with 
what  the  slaves  would  have  hired  for,  but  only  with  the  actual  value 
of  their  services,  after  deducting  the  expenses  of  their  food  and  cloth- 
ing.— Leach  tf-  Wife  v.  West  et  als.  260 

BBNKRUPT  AND  BANKRUPTCY. 
See  Bills  of  Exchange,  8fC.,  2. 

Evidence,  10,  11,  46. 

Lien,  3. 

BASTARDY— PROCEEDINGS  IN. 

1.  Where  the  defendant  in  a  bastardy  proceeding  appears  before  the 
County  Court,  pleads  guilty  to  the  accusation,  and  acknowledges  him- 
self to  be  the  father  of  the  child,  and,  in  pursuance  of  the  judgment 
rendered,  executes  a  bond,  which  recites  that  the  mother  is  a  single 
woman,  and  was  delivered  of  the  child  in  the  county  wherein  the  pro- 
ceedings were  had,  the  jurisdiction  of  the  court  is  sufficiently  shown, 
and  it  is  then  too  late  to  object  to  defects  in  the  original  complaint,  or 
in  the  process  of  the  justice  of  the  peace. — Pruitt  v.  The  Judge  of  the 
County  Court,  <^c.  705 

2.  The  correct  construction  of  the  bastardy  act  is  not  that  the  father 
shall  be  compelled  to  support  the  child  until  it  arrives  at  the  age  of 
ten  years,  but  for  ten  years  from  the  judgment  of  condemnation.      lb. 

BILLS  OF  EXCHEQUER  AND  PROMISSORY  NOTES. 
1.  It  is  no  defence  to  an  action  on  a  promissory  note,  that  a  part  of  its 
consideration  consisted  of  a  sum  of  money,  advanced  by  one  of  the 
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payees  to  a  third  person,  at  the  request  of  the  maker,  in  payment  of 
an  illegal  wager,  which  such  third  person  had  won  from  the  maker. — 
V^hite  V.  Yarbrough,  109 

2.  A  bankrupt,  who,  after  his  discharge,  becomes  the  bona  fide  holder  of 
a  note  payable  to  himself,  which  had  been  returned  in  his  schedule 
and  sold  by  the  assignee,  is  remitted  to  his  original  title,  and  may  trans- 
fer it  by  endorsement,  so  as  to  vest  the  right  of  action  in  his  endorsee. 
—Birch  V.  Tillotson,  387 

3.  Where  an  endorser  of  a  negotiable  note  has  received  from  the  maker 
effects  of  sufficient  value  to  discharge  it,  and  in  consideration  thereof 
promises  to  pay  it,  proof  of  demand  and  notice  is  not  necessary  to 
charge  him,  whether  the  promise  was  made  before  or  after  the  maturity 
of  the  note. — CockrilVs  Adin'r  v.  Hobson,  use,  d^c.  391 

4.  Where  one,  who  is  not  a  bona  fide  holder,  acquires  a  bill  of  exchange 
from  the  acceptor,  he  takes  it  in  respect  to  the  other  parties  to  the  bill, 
subject  to  any  defence  which  they  could  set  up  against  the  party  from 
whom  he  received  it. — Carlisle  v.  Hill,  398 

8.  Waiver  of  notice  of  non-payment  by  the  drawer  of  a  bill  cannot  be  im  • 
plied  from  his  receiving  of  the  acceptor,  after  he  has  been  discharged 
for  want  of  notice,  ample  indemnity  against  his  general  liabilities  for 
him.  lb. 

6.  If  ample  indemnity  against  his  liabilitj  on  a  bill  is  received  by  the 
dra\ter  from  the  acceptor,  notice  of  non-payment  is  not  nece.ssary  to 
bind  him,  but  a  partial  indemnity  is  insufficient  to  excuse  want  of  no 
tice.  lb. 

7.  S.  H.  G.  and  C.  J.  G.,  in  exchange  for  the  bonds,  payable  at  a  future 
day,  of  The  Ala.  L.  Ins.  &.  Tr.  Co. — a  corporation  whose  charter  does 
not  authorise  it  to  lend  its  credits — executed  to  the  company  their  in- 
dividual bond,  secured  by  mortgage,  which  they  afterwards  took  up 
by  transfering  to  the  company  the  notes  of  E.  given  to  them  for  land. 
E.,  before  the  transfer  of  his  notes,  had  made  a  payment  on  one  ol  them, 
which  S.  II.  G.  and  C.  J.  G.  neglected  to  enter,  and  in  consideration 
thereof,  they  gave  him  their  note  for  the  amount  of  the  payment,  which 
hetransfered  to  the  company  in  part  discharge  of  his  notes,  and  which 
was  subsequently  taken  up  by  S.  H.  G.'s  substitution  of  his  own  nore 
therefor,  payable  to  the  company  :  Held — That  the  note  of  S.  II.  G. 
is  not  vitiated  by  the  invalidity  of  the  original  contract  between  him 
and  C.  J  G.  and  the  company,  but  is  founded  on  a  sufficient  consid- 
eration.—(ree  V.  The  Ala.  Life  Ins.  <f-  Trust  Co.  637 

8.  In  an  action  by  the  holder  against  the  endorser  of  a  note,  not  negotiable, 
the  insolvency  of  the  maker  is  not  a  sufficient  excuse  for  failing  to 
procure  a  return  of  no  property  on  an  execution  against  him. — Bishop 
V.  Bradford,  769 

See  Actions,  Src.  3. 
Gift,  2. 
Usury,  1. 
Witness^  8. 
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BONDS. 

See  Actions,  Sfc.  1. 

Parties  to  Actions,  1. 

CASE— ACTION  ON. 

].  In  an  action  on  the  case  by  the  vendee  against  the  vendor  of  land,  to 
recover  damages  for  falsely  representing  that  the  tract  embraced  a  cer- 
tain designated  portion  of  good  land,  whereby  the  vendee  was  induced 
to  make  the  purchase,  it  is  not  necessary  to  prove  that  the  vendor 
knew  that  the  representation  was  false  at  the  time  he  made  it. — Mun- 
roe  V.  Pritchett,  785 

CHANCERY. 

1.  J.  C.  C,  by  his  will,  directs  his  executors  to  retain  the  sum  of  two 
thousand  dollars  in  their  hands,  for  the  purpose  of  building  a  house  for 
his  daughter  Carohne,  the  wife  of  P.  L.  L.,  and  lier  children  (of  whom 
she  has  four),  at  such  time  and  place  as  they  may  all  agree  upon.  P. 
L.  L.,  in  anticipation  of  the  action  of  the  executors,  has  a  house  erected 
on  his  own  premises,  worth  two  thousand  dollars,  and  afterwards,  in 
conjunction  with  his  wife,  files  a  bill  against  the  executors,  alleging  the 
erection  by  him  of  the  house,  and  asking  that  the  executors  be  decreed 
to  pay  over  to  them  the  two  thousand  dollars : — Held,  that  the  bill  is 
wanting  in  equity,  and  should  have  been  dismissed. — Cook  ^Mitchell, 
exWs,  (SfC.  V.  Lewis  <$•  Wife,  67 

2.  Before  the  equitable  estate  of  the  wife  is  reduced  to  possession  by  her 
husband,  a  Court  of  Chancery  will,  he  being  insolvent,  entertain  juris- 
diction of  a  bill  filed  by  her  for  a  settlement. — Guild  v.  Guild  et  als.  121 

3.  The  decrees  of  a  Court  of  Chancery  acting  in  personam,  not  in  rem, 
if  the  husband  is  within  the  jurisdiction,  it  is  no  objection  to  the  exer- 
cise of  its  powers  as  to  him,  that  the  equitable  estate  of  the  wife,  out 
of  which  she  seeks  a  settlement,  is  within  a  foreign  jurisdiction.         lb. 

4:  To  enable  the  remainder  man  to  demand  security  of  him  who  has  the 
present  interest  in  a  chattel,  it  is  necessary  that  he  should  show  that 
the  chattel  is  in  danger  of  waste  or  deterioration,  or  that  it  will  be  re- 
moved from  the  country,  and  his  ability  to  obtain  the  possession,  when 
the  first  estate  determines,  thereby  rendered  uncertain. — Nance  et  als. 
V.  Coxe,  125 

5.  A  bill  by  remainder  men  for  security,  which  alleges  that  the  property 
may  be  scattered,  or  that  the  defendant  may  remove  it  from  the  State, 
and  the  complainants  have  no  security  for  its  delivery,  when  their 
right  to  possession  accrues,  is  insufficient  to  authorise  the  interposition 
of  a  Court  of  Equity.  lb. 

6.  A  vendee  of  land,  who  has  re-sold  it  with  covenant  of  warranty,  and 
delivered  up  the  possession,  if  the  deed  from  the  original  vendor  is  lost, 
may  apply  to  a  Court  of  Chancery  to  compel  the  widow  and  heirs  of 
the  vendor  to  supply  the  loss,  by  a  re-conveyance,  without  waiting 
until  the  heirs  asseit  title  to  the  land. — Owen  et  al.  v.  Paul,  130 

7.  An  alienee  of  a  deceased  husband  may  resort  to  a  Court  of  Equity  to 
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have  dower  in  the  premises  allotted  to  the  widow. — Doe  ex  dem.  She2- 
ton  V.  Carrol  et  als.  148 

8.  G.,  under  a  levy  made  before  the  expiration  of  his  term  of  office  as  sheriflT, 
and  S.  his  successor,  under  subsequent  levies  of  other  executions,  sold  th© 
lands  of  the  defendant,  of  which  M.  became  the  purchaser  at  the  sale  made 
by  G.,  and  B.  at  that  made  by  S.  B.  paid  no  money  on  his  bid,  but  re- 
ceived a  deed  for  the  lands  from  S.  and  commenced  an  action  against  M. 
to  recover  possession  :  M.  and  B.  compromised  the  suit  by  B.  executing^ 
to  jM.  a  quit-claim  to  the  land,  and  by  M.  confessing  a  judgment  to  B.  for 
tiie  amount  of  his  bid  at  the  sale  made  by  S.,  with  the  understanding  that 
this  judgment  was  not  to  be  enforced  unless  S.  should  be  compelled  to  pay 
the  amount  of  the  bid  to  some  creditor  whose  execution  was  in  the  hands 
of  S.  at  the  time  of  the  sale,  and  should  call  on  B.  for  reimbursement :  M. 
then  piocured  an  assignment  to  himself  of  the  only  operative  judgment 
and  execution  which  could  claim  the  money  arising  irom  said  sale;  and 
B.  afterwards  settled  with  S.  the  amount  of  the  bid,  by  delivering  up  to 

•  him  evidences  of  debt  which  he  held  against  him,  and  caused  execution  to 
be  issued  on  the  judgment  confessed  by  M.  and  levied  on  his  property. — 
Held — That  on  this  state  of  facts  a  Court  of  Equity  has  jurisdiction  of  a 
bill  filed  by  M.  to  restrain  B.  from  enforcing  said  judgment ;  and  that  the 
answer  of  B.  to  such  a  bill,  which  merely  denies  that  the  judgment  was 
confessed  "  upon  the  distirct  agreement"  alleged,  is  insufficient  to  author- 
ise a  dissolution  of  the  injunction. — Moore  v.  Barclay  et  al.  158 

9.  By  the  statute  of  6th  February  1846,  a  simple  contract  creditor  is  au- 
thorised to  go  into  equity  to  subject  the  estate  of  his  non-resident 
debtor,  whether  it  be  of  a  legal  or  equitable  nature,  to  the  payment  of 
his  demand;  and  where  the  interest  sought  to  be  condemned  is  arj 
equitable  fund  in  the  hands  of  a  trustee,  it  is  no  objection  to  the  bill 
that,  instead  of  the  process  of  attachment,  it  prays  an  injunction 
against  the  trustee,  restraining  him  from  paying  over  such  fund  to  the 
debtor. — Hartley  et  al.  v.  Bloodgood,  233 

10.  Where  it  is  manifestly  for  the  interest  of  an  infant,  a  Court  of  Chan- 
cery will  authorise  a  sale  of  its  real  estate;  but  before  it  will  do  so,  the 
facts  which  render  the  sale  necessary  must  be  alleged  and  proven,  that 
the  Chancellor  may  cleirly  see  that  the  Interest  of  the  infant  will  be 
thereby  promoted. — Exparte  Jewelt,  409 

11.  The  removal  of  the  trustee  and  infant  beyond  the  limits  of  the  State 
is  not  in  itself  sufficient  to  induce  a  Court  of  Chancery  to  order  a 
sale  of  the  real  estate  of  the  infant.  lb. 

12.  If  tenants  in  common  agree  that  one  of  them  shall  occupy  the  joint 
estate,  and  pay  to  the  other  a  stipulated  rent  for  one  half  the  land  he 
cultivates,  a  court  of  law  is  competent  to  afford  full  redress  for  a  breach 
of  the  contract. — Lockard  v.  Lockard,  423 

13.  A  bill,  which  alleges  that  the  complainant  informed  the  defendant  that 
he  should  pay  him  five  dollars  per  acre  for  one  half  the  number  of 
acres  he  might  cultivate,  that  he  understood  the  defendant  to  assent  to 
it,  and  that  he  had  instituted  a  suit  at  law  against  the  defendant  fur 
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the  rent,  in  which  he  had  failed  for  want  of  proof,  shews  on  its  face  that 
the  remedy  at  law  is  complete,  and  that  a  court  of  chancery  has  no 
jurisdiction.  lb 

14.  A  court  of  chancery  will  not  interfere  with  a  judgment  at  law,  unless 
some  special  ground  for  relief  is  shown.  lb. 

15.  Where  a  husband  abandons  his  wife  without  just  cause,  and  casts  her 
upon  society  destitute  of  the  means  of  subsistence,  a  Court  of  Chancery , 
as  an  original  ground  of  equity,  will  entertain  a  bill  filed  against  him 
for  alimony. — Glooer  v.  Glover  440 

16.  The  Chancery  Courts  of  this  State  have  no  jurisdiction  of  a  bill  filed 
against  a  non-resident  defendant,  unless  "  the  ground  or  cause  of  ac- 
tion, or  transaction,"  on  which  the  bill  is  founded,  occurred  within  its 
limits.  lb. 

17.  Where  a  wife  is  the  sole  distributee  of  an  estate,  and  the  husband 
pays  all  the  debts  and  takes  possession  of  the  assets  without  admin- 
istration, claiming  them  as  his  absolute  property  by  virtue  of  his  mari- 
tal rights,  although  the  legal  title  is  not  thereby  vested  in  him,  yet  he 
acquires  such  an  equitable  interest  in  the  property  as  a  Court  of  Chan- 
cery will  protect  as  against  those  who,  after  the  death  of  the  wife,  may 
seek  distribution  thereof  as  the  next  surviving  kin  of  the  intestate. — 
Vanderveer  v.  Alston  et  als.  494 

18.  Where  a  vendee  retains  possession  of  the  land,  a  Court  of  Equity 
will  not  rescind  the  contract,  unless  there  be  some  special  ground  for 
its  interposition — such  as  the  vendor's  inability  to  make  title,  coupled 
with  his  insolvency,  or  fraud  in  the  sale. — Parks  v.  Brooks,  629 

19.  A  Court  of  Equity  will  not  rescind  a  contract,  where  the  vendor,  al- 
though unable  to  make  title,  is  perfectly  solvent,  and  has  been  guilty  of 
no  fraud,  on  the  ground  that  he  is  a  resident  of  another  State,  when  it 
is  shown  that  he  was  such  at  the  time  of  the  contract,  and  has  so  con- 
tinued ever  since.  lb. 

20.  A  creditor  of  an  estate  must  exhaust  all  his  legal  remedies  against  the 
personal  representative  and  his  sureties,  if  solvent,  before  he  can  re- 
sort to  a  Court  of  Equity  to  subject  the  effects,  which  have  passed  into 
the  hands  of  the  distributees,  to  the  payment  of  his  demand. — Ledyard 
4"  Hitchcock  v.  Johnston  et  als.  648 

21.  Where  the  creditor  has  failed  to  exhaust  his  legal  remedies  against 
the  personal  representative  and  his  sureties,  the  circumstance  that 
he  filed  his  claim  with  the  Judge  of  the  Orphans'  Court,  who  promised 
to  give  him  notice  of  any  objection  that  might  be  made  to  it  and  to  de- 
fer the  final  settlement  of  the  estate  until  he  could  have  an  opportunity 
to  establish  it,  but  who  neglected  to  do  either,  cannot  aid  the  jurisdic- 
tion of  equi+y  to  subject  the  effects  which  have  passed  into  the  hands 
of  the  distributees.  lb. 

22.  A  party  to  a  deed  or  other  instrument,  who  alleges  a  mistake  in  draw- 
ing it,  must  become  an  actor  in  seeking  to  reform  it ;  until  reformed, 
it  is  the  highest  evidence  of  the  contract,  and  cannot  be  contradicted 
or  varied  by  parol  proof. — Ilogan  el  als.  v.  Smith  et  als.  600 
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23.  Where  all  the  effects  of  a  trust  estate  have  been  converted  into  money, 
and  the  debt  constituting  a  charge  upon  it  ascertained,  the  decree  against 
the  trustee,  who  is  himself  a  creditor,  should  be  for  the  balance  that  re- 
mains, after  deducting  the  dividend  to  which  he  is  entitled,  and  not  for  the 
entire  sum  found  in  his  hands. — Harrison,  adm^r,  elal.  v.Mocket  als.  617 

24.  A  court  of  equity  acts  in  personam,  and,  when  it  has  jurisdiction  of  the 
person,  will  afTud  relief  against  fraud,  notwithstanding  the  property,  in 
reference  to  which  tlie  fraud  has  been  committed,  is  without  the 
jurisdiction.  In  such  case,  the  relief  will  be  adapted  to  its  equity  and 
justice,  and  if  the  fraudulent  grantee  refuses  to  return  the  property,  he 
may  be  charged  with  its  value. — Stabler  et  al.  v.  HurVs  Ex^rs,  799 

See  Costs,  7. 

Multifariousness,  1,  2. 

CHANCERY— PLEADING  AND  PRACTICE  IN. 

1.  The  general  rule  is,  that  a  demurrer  for  multifariousness,  like'a  de- 
murrer for  a  ra'sjoinder  at  law,  goes  to  the  whole  suit,  and  if  sustained, 
the  bill  should  be  dismissed,  and  not  made  the  ground  of  partial  relief. 
— Mcintosh  et  al.  v.  Alexander  et  als.  87 

2.  If  the.e  be  cases  in  which  an  amendment  should  be  allowRd,  after  a 
demurrer  for  multifariousness  is  sustained  to  a  bill,  the  application  to 
amend  must  be  made  in  the  court  below.  lb. 

3.  An  averment  in  a  bill,  filed  by  a  vendee  to  establish  a  lost  deed,  that 
,  he  had  caused  search  to  be  made  "  in  all  such  places  as  he  supposed 

it  might  possibly  be  found,"  is  sufficient,  without  alleging  that  he  had 
searched  Jor  it  among  his  own  papers. — Owen  et  al.  v.  Paul,  130 

4.  Where  a  bill  to  establish  a  lost  deed  alleges,  that  the  then  wife  of  the 
vendor  had  therein  relinquished  her  right  of  dower,  the  allegation  not 
being  admitted,  no  decree  can  be  made  barrmg  her  dower,  without 
proof  of  a  substantial  compliance  with  the  requirements  of  the  law 
in  existence  at  the  time  as  to  the  mode  in  which /ernes  covert  should 
relinquish  their  dower  interests. —/6.  131 

6.  H.  and  F.  filed  a  bill  to  foreclose  a  mortgage,  executed  to  them  by  D. 
to  secure  the  payment  of  two  notes,  given  for  certain  plates  and  maps 
which  H.  and  D.  had  agreed  to  deliver  to  him  at  Mobile :  The  con- 
tract not  having  been  complied  with  by  H.  and  D.,  the  chancellor  was 
of  the  opinion  that  the  complainants  were  not  entitled  to  the  relief 
prayed,  but,  the  several  parties  having  avered  in  their  pleadings  a 
willingness  to  perform,  he  decreed  that  H.  and  D.  should  deposit  the 
plates  and  maps  with  the  Register  within  six  months,  and  in  case  of 
default  therein,  that  the  bill  be  dismissed,  and  that  D.  should  pay  into 
the  hands  of  the  Register  the  amount  due  on  the  notes,  and  in  case  of 
default  therein,  that  tlie  mortgage  be  foreclosed.  Before  the  expiration 
of  the  six  months,  H.  and  D.  shipped  the  plates  and  maps  to  B.  at 
Mobile,  to  be  delivered  in  compliance  with  the  decree:  B.  met  the  Re- 
gister, who  passed  the  greatei  part  of  the  six  months  out  of  Mobile, 
ill  the  street,  and  informed  him  that  he  had  the  plates  and  maps  for 
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bim,  and  was  requested  by  the  Register  to  let  them  remain  in  his 
store  until  he  wanted  them,  when  he  would  send  for  them,  in  conse- 
iq'ience  of  which  they  were  not  deposited  in  the  Register's  office  until 
six  weeks  after  the  expiration  of  the  time  limited  by  the  decree.    Held: 

I.  That  performance  within  the  period  specified  by  the  decree  is  to  be 
considered  in  the  nature  of  a  contract,  of  which  time  is  a  material  part. 

II.  That,  although  time  is  a  material  part  of  the  contract,  and  a  failure 
to  perform  within  the  period  prescribed,  if  the  default  is  the  result  of 
nieie  neglect,  leaves  the  party  without  remedy,  yet  if  a  sufficient  ex- 
cuse can  be  shown  for  it,  and  no  injury  appears  to  have  resulted  there- 
from to  the  other  party,  the  court  should  not  withhold  its  aid. 

III.  That  the  circumstances  of  this  case  afford  a  sufficient  excuse  for 
the  default  of  H.  and  D. — Delage  et  al.  v.  Hazard  et  als.  196 

6.  Where  a  creditor  seeks  to  subject  to  the  payment  of  his  demand  the 
unascertained  share  of  one  of  several  distributees  of  an  estate  in  the 
hands  of  the  administrator,  all  the  distributees  are  necessary  parties 
to  the  bill. — Hartley  et  al.  v.  Bloodgood,  233 

7.  Where  the  record  does  not  contain  the  evidence  on  which  a  decree 
pro  confesso  against  a  non-resident  defendant  was  rendered,  a  mere 
statement  in  the  decree,  that  the  publication  was  made  in  due  form,  is 
insufficient  to  sustain  it.  lb. 

8.  Where  a  decree  pro  corifesso  has  been  regularly  rendered  against  a 
defendant,  it  is  not  necessary  to  prove  the  existence  and  execution  of 
a  promissory  note,  which  the  bill  alleges  was  made  by  him,  as  against 
a  mere  trustee  in  possession  of  the  fund  sought  to  be  subjected  to  its 
payment.  lb. 

9.  A  defendant  need  not  demur  to  a  bill  that  is  wanting  in  equity,  but 
may,  at  any  time,  reach  the  defect  by  motion  to  dismiss. — Lockard  v. 
Lockard,  423 

10.  When  the  motion  to  dismiss,  for  want  of  equity,  is  made  at  the  hear- 
ing, no  previous  notice  to  the  complainant  is  requisite.  Jb. 

11.  A  bill,  wanting  in  equity,  can  derive  no  aid  from  the  answer,  and  is 
liable  to  be  dismissed  on  motion,  at  any  time,  although  the  answer  may 
disclose  a  case  that  would  entitle  the  complainant  to  relief. 

12.  The  allegations  of  a  bill  are  to  be  construed  most  strongly  against  the 
complainant.  lb. 

13.  If  a  complainant  neglects,  for  more  than  five  years,  to  adopt  those 
measures  necessary  to  bring  the  defendant  properly  before  the  court,  it 
is  not  error  in  the  chancellor  to  dismiss  his  bill. — Hodges  v.  Wise  4> 
Wife  et  ah.  609 

14.  Neither  the  English  practice  of  setting  down  a  cause  for  hearing  at 
the  next  term  after  publication,  and  is&uing  a  subpoena  ad  audiendum 

jiidicivm,  nor  that  of  speeding  causes,  has  ever  been  adopted  in  this 

State.  lb. 

16.  Where  a  parent  and  child  are  both  made  parties  defendant  to  a  bill, 

the  mere  service  of  subpoena  on  the  parent  is  insufficient  to  bring  the 
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infant  before  the  court.    It  should  specially  appear  by  the  officer's  re- 
turn that  a  subpoena  was  served  on  the  parent  for  the  infant.  lb 

16.  A  guardian  ad  litem  cannot  be  appointed  for  an  infant  defendant,  un- 
til the  infant  has  been  properly  brought  before  the  court,  in  one  of  the 
modes  prescribed  by  our  rules  of  practice.  Such  appointment,  made 
before  'he  infant  is  thus  brought  in,  is  entirely  nugatory.  2b. 

17.  Where  the  allegations  of  a  bill  authorise  any  decree  whatever  against 
a  defendant,  who  is  in  contempt,  it  is  error  in  the  chancellor  to  dismiss 
it  as  to  him.— //og^an  et  als.  v.  Smith  et  als.  ,  600 

18.  Where  a  chancery  cause  is  reversed  and  remanded  by  this  court  for 
further  proceedings,  and,  upon  its  return  to  the  court  below,  a  general 
reference  of  the  matters  of  account  is  made  by  the  chancellor,  the  reg- 
ister is  not  concluded  by  his  previous  report,  but  may  state  the  ac- 
count anew,  and  rectify  any  mistake  that  may  have  intervened  in  the 
taking  of  the  first  account. — Harrison,  adm'r,  et  al.  v.  Mock,  616 

19.  R.  B.  H.,  the  trustee  in  a  deed  for  the  benefit  of  creditors,  without 
distinction  or  preference,  in  answer  to  a  bill  filed  to  enforce  the  trust, 
sets  up  demands  to  a  specific  amount  as  due  to  him  by  the  grantor  at 
the  time  of  the  execution  of  the  deed  ;  after  the  death  of  R.  B.  H.,  the 
"bill  is  revived  against  his  administrator,  who  adopts  the  answer  of  his 
intestate,  but  subsequently  files  a  supplemental  answer,  insisting  upon 
an  additional  claim,  to  which  he  alleges  his  intestate's  estate  is  entitled 
for  money  advanced  and  paid  out  by  his  intestate,  since  the  execution 
of  the  deed  and  filing  of  his  answer,  on  executions  against  the  grantor, 
which  created  a  lien  superior  to  the  deed  of  trust :  Held — 1st.  That 
payments  on  executions  against  the  grantor,  made  by  the.  trustee  be- 
fore the  date  of  the  deed,  are  not  put  in  issue  by  the  pleadings,  and  are 

properly  disallowed.  2.  That  the  answer  of  the  trustee  is  an  admis> 
Bion  of  the  extent  of  the  debt  claimed  by  him  at  that  time,  and  is  con- 
clusive until  amended.  lb. 

20.  Where,  in  a  bill  filed  against  the  administrator  with  the  will  annexed 
of  an  estate,  the  complainant  asserts  title  to  the  undivided  interest  of 
one  of  several  legatees,  two  of  whom  are  dead,  in  the  absence  of  an  al- 
legation that  the  deceased  legatees  were  free  from  debt,  he  cannot  pro- 
ceed without  amending  his  bill,  so  as  to  bring  in  their  personal  repre- 
sentatives.— Goodman,  exV,  v.  Benham,  admW,  625 

21.  The  chancellor  may  mere  motu  notice  a  defect  of  parties  to  a  bill  at 
the  hearing,  and  order  it  to  stand  over  on  leave  to  amend,  or  dismiss 
it  without  prejudice.  lb'. 

22.  Where  the  chancellor  proposes  to  the  complainant  in  a  bill,  which 
is  defective  for  the  want  of  the  necessary  parties,  to  amend  it,  and  he 
refuses  to  do  so,  it  is  not  error  to  dismiss  it.  lb. 

23.  An  execution  lor  costs  cannot  issue  against  the  next  friend  of  the  com- 
plainant in  a  chancery  suit,  upon  the  return  of  "no  property"  on  an 
execution  against  the  defendant,  without  the  previous  order  of  the 
chancellor  — Gray  v.  Gray,  by  next  friend,  649 

34.  Does  the  statute  (Clay's  Dig.  316, }  23,)  authorising  the  clerks  of  th« 
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several  Circuit  and  County  Courts,  &.C.,  upon  the  return  of  no  pro- 
perty on  an  execution  against  the  defendant,  to  issue  execution 
against  the  plaintiff  for  the  coste,  &;c.,  apply  to  Courts  of  Chancery? — 

QUERE.  lb. 

25.  A  decree  is  final  which  settles  the  rights  of  the  parties,  notwithstanding 
a  reference  is  ordered ;  and  such  decree  cannot  be  altered  or  amended 
except  in  matter  of  form  or  clerical  misprision,  unless  it  be  done  by  con- 
sent, or  upon  a  re-hearing  granted,  or  on  bill  of  review,  or  bill  in  the  na- 
ture ot  a  bill  of  review. — Ansley  <!j;-Wife  v.  Robinson  <Sf  Wife  el  als,    793 

26.  Courts  of  equity  in  this  State  are  courts  of  record,  and  decrees,  like  judg- 
ments at  law,  are  considered  matters  of  record,  and  deemed  enrolled  as  of 
the  term  when  rendered.  lb 

27.  A  decree  cannot  embrace  matters  not  charged  in  the  bill,  although  war- 
ranted by  the  proof,  or  the  admissions  of  the  defendant.  lb. 

28.  When  a  reference  is  ordered  to  ascertain  the  amount  of  money  due  the 
complainant,  or  the  value  of  property  with  which  the  defendant  is  charged 
by  the  decree,  no  execution  should  issue,  until  the  report  of  the  register 
comes  in  and  is  confirmed. — Stapler  et  al.  v.  Hurfs  ExWs,  799 

29.  A  creditor's  bill,  praying  a  writ  of  ne  exeat,  having  been  filed  against  S., 
as  the  fraudulent  grantee  of  property,  which  he  had  removed  from  the 
State,  he  was  arrested,  and  gave  bond  with  security,  conditioned  to  abide 
by  and  perform  the  final  decree :  Held — That  it  is  error  in  the  chancellor 
to  order  execution  to  issue  against  the  securities  for  the  value  of  the  pro- 
perty, before  they  have  had  an  opportunity  to  contest  their  liability  on  the 
bond.         ,  lb. 

CLAIMS  UNDER  TREATIES  AND  ACTS  OF  CONGRESS. 

1.  If  the  second  proviso  to  the  third  section  of  the  act  of  Congress  of  the 
8th  May  1832,  "supplementary  to  the  several  acts  for  adjusting  the 
claims  to  land  and  establishing  land  offices  in  the  District  east  of  the 
Island  of  New  Orleans,"  be  regarded  as  a  limtation  upon  the  provisions 
of  that  section,  a  donation  claimant  can  take  nothing  under  it,  until 
the  quantity  of  land  to  which  he  asserts  a  right  has  been  first  ascer- 
tained.— Doe  ex  dem.  Kennedy's  ExWs  v.  Townsley's  Heirs,  239 

2.  To  invest  a  donation  claimant,  under  the  act  of  Congress  of  the  8th 
May  1832,  with  a  title  to  his  settlement,  it  is  necessary  that  the  land 
should  have  been  surveyed,  and  its  location  and  quantity  ascertained, 
as  provided  in  the  fourth  section  of  the  act.  lb. 

CLERK  AND  HIS  DEPUTIES. 

1.  The  collection  by  the  deputy  of  money,  which  the  clerk  of  the  court 
is  authorised  to  receive,  is  in  legal  contemplation  a  collection  by  the 
oierk  himself,  and  he  is  liable  accordingly. — Tucktr  v.  The  State,    670 

CONSIDERATION. 

1.  A  voluntary  payment  of  money  by  one  person  for  the  use  of  another, 
without  a  previous  request,  will  not  support  a  subsequent  promise  tu 
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refund,  unless  the  payment  is  beneficial  to  the  proraissor. — Kenan  v. 
Holloway,  53 

2.  The  satisfaction  of  a  judgment  by  a  third  person,  if  sanctioned  and 
adopted  by  the  defendant,  will  ordinarily  support  a  promise  to  reibnd. 
In  such  case,  the  fact  of  ratification  warrants  the  implication  of  a  pre- 
vious request.  2&- 

3.  A  promise,  made  undersuch  c  ircumstances  as  show  an  ignorance,  on 
the  part  of  the  promissor,  that  the  demand,  promised  to  be  paid,  cre- 
ates no  legal  liability,  is  without  consideration  and  void.  lb. 

4.  S.  H.  G.  and  C.  J.  G.,  in  exchange  for  the  bonds,  payable  at  a  future 
day,  of  The  Ala.  L.  Ins.  &  Tr.  Co. — a  corporation  whose  charter  does 
not  authorise  it  to  lend  its  credits — executed  to  the  company  their  in- 
dividual bond,  secured  by  mortgage,  which  they  afterwards  took  up 
by  transfering  to  the  company  the  notes  of  E.  given  to  them  for  land. 
E.,  bsfore  the  transfer  of  his  notes,  had  made  a  payment  on  one  o\  them, 
which  S.  H.  G.  and  C.  J.  G.  neglected  to  enter,  and  in  consideration 
thereof,  they  gave  him  their  note  for  the  amount  of  the  payment,  which 
hetransfered  to  the  company  in  part  discharge  of  his  notes,  and  which 
was  subsequently  taken  up  by  S.  H.  G.'s  substitution  of  his  own  note 
therefor,  payable  to  the  company  :  Held-~''Y\\dX  the  note  of  S.  H.  G. 
is  not  vitiated  by  the  invalidity  of  the  original  contract  between  him 
and  C.  J  G.  and  the  company,  but  is  founded  on  a  svificient  consid- 
eration.—Gee  V.  The  Ala.  Life  Ins.  4-  Trust  Co,  637 

See  Bills  of  Exchange^  4*c.  1. 

Contracts,  SfC.  3.  ,  ' 

Evidence^  26,  51. 
Frauds,  Statute  of,  1. 
Marriage,  SfC.  1. 
Principal  and  Sureties,  5. 

CONSTITUTIONAL  LAW. 

1.  Where  the  judgment  of  conviction  on  an  indictment  for  murder  is 
reversed,  because  of  the  insufficiency  of  the  verdict  to  support  it,  the 
prisoner  may  be  tried  again,  without  violating  the  13th  section  of  the 
1st  article  of  the  constitution. — Cobia  v.  The  State,  781 

CONTRACT  AND  AGREEMENT. 

1 .  H.  and  F.  filed  a  bill  to  foreclose  a  mortgage,  executed  to  them  by  D. 
to  secure  the  payment  of  two  notes,  given  for  certain  plates  and  maps 
which  H.  and  D.  had  agreed  to  deliver  to  him  at  Mobile :  The  con- 
tract not  having  been  complied  with  by  H.  and  D.,  the  chancellor  was 
of  the  opinion  that  the  complainants  were  not  entitled  to  the  relief 
prayed,  but,  the  several  parties  having  avered  in  their  pleadings  a 
willingness  to  perform,  he  decreed  that  H.  and  D.  should  deposit  the 
plates  and  maps  with  the  Register  within  six  months,  and  in  case  of 
default  therein,  that  the  bill  be  dismissed,  and  that  D.  should  pay  into 
the  hands  of  the  Register  the  amount  due  on  the  notes,  and  in  case  of 
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default  therein,  that  the  mortgage  be  foreclosed.  Before  the  expiration 
of  the  six  months,  H.  and  D.  shipped  the  plates  and  maps  to  B.  at 
Mobile,  to  be  delivered  in  compliance  with  the  decree:  B.  met  the  Re- 
gister, who  passed  the  greatei  part  of  the  six  months  out  of  Mobile, 
in  the  street,  and  informed  hira  that  he  had  the  plates  and  maps  for 
him,  and  was  requested  by  the  Register  to  let  them  remain  in  his 
store  until  he  wanted  them,  when  he  would  send  for  them,  in  conse- 
quence of  which  they  were  not  deposited  in  the  Register's  office  until 
six  weeks  after  the  expiration  of  the  time  limited  by  the  decree.    Held : 

I.  That  performance  within  the  period  specified  by  the  decree  is  to  be 
considered  in  the  nature  of  a  contract,  of  which  time  is  a  material  part. 

II.  That,  although  time  is  a  material  part  of  the  contract,  and  a  failure 
to  perform  within  the  period  prescribed,  if  the  default  is  the  result  of 
meie  neglect,  leaves  the  party  without  remedy,  yet  if  a  sufficient  ex- 
cuse can  be  shown  for  it,  and  no  injury  appears  to  have  resulted  there- 
from to  the  other  party,  the  court  should  not  withhold  its  aid. 

III.  That  the  circumstances  of  this  case  affijrd  a  sufficient  excuse  for 
the  default  of  11.  and  D. — Delage  et  ah  v.  Hazard  el  als.  196 

2.  Where  a  father  by  deed  conveys  a  life  estate  in  slaves  to  his  son,  with 
remainder  to  his  brothers  and  sisters  sJiould  he  die  without  children, 
and  the  son  afterwards  exchanges  one  ot  the  slaves  with  his  lather  for 
another,  refusing  at  the  same  time  to  receive  the  slave  exchanged  for 
subject  to  the  limitations  of  the  deed,  but  requiring  therefor  an  abso- 
lute deed  from  his  father  with  covenant  of  warranty,  the  slave  so  ex- 
changed for  cannot  be  considered  as  substituted  for  the  one  embraced 
in  the  former  deed. — Leach  c^  Wife  v.  West  et  als.  250 

3.  H.  executes  to  B.  his  bond,  on  the  face  of  which  no  consideration  is 
expressed,  conditioned  to  make  him  a  quit-claim  deed  to  certain  lots 
of  land  in  two  years  :  on  the  same  day,  H.  and  B.,  who  had  for  some 
time  before  been  partners  in  the  mercantile  business,  enter  into  an 
agreement,  by  which  B.  covenants  to  use  his  best  endeavors  for  the 
term  of  two  years  to  collect  the  debts  due  the  firm,  and  to  pay  the 
debts  due  it.     Held — 

I.  That  under  our  statute  the  bond  imports  a  consideration. 
II.  That  no  reference  being  made  in  either  instrument  to  the  other, 
and  the  subject  matter  of  each  being  entirely  different,  it  cannot  be  in- 
tended that  they  are  parts  of  one  and  the  same  transaction,  and  the 
covenant  of  B.  the  consideration  of  the  bond. — Doe  ex  dem.  Holman  et 
al.  V.  Crane  et  al.  670 

4.  A.  and  D.  entered  into  a  verbal  contract,  by  which  A.  undertook  to  sell 
and  deliver  to  D.,  at  a  certain  time  and  place,  fifty  bales  of  cotton,  and  D. 
to  pay  hira  therefor  ten  cents  per  pound.  About  the  time  fixed  on  for  the 
fulfillment  of  the  contract,  the  parties  agreed  that  the  time  of  performance 
should  be  postponed  to  another  named  day,  and  that  their  contract  should 
be  reduced  to  writing,  which,  however,  was  never  done.  On  the  day  last 
appointed,  D.  and  the  agent  of  A.  met  al  the  place  designated  for  the  de- 
livery, when  D.  took  the  agent  aside  and  said  to  hirn  that  A.  ought  to  let 
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« 
him  off  from  the  contract,  but  the  agent  proceeded  to  tender  him  the  cotton* 

which  he  refused  to  accept  and  pay  for:  Held — That  in  an  action  by  A.  for  a 
breach  of  the  contract,  the  (/wes/iowjwhether  the  pa  rties  intended  by  the  second 
agreement  that  the  contract  should  be  no  longer  binding,  unless  reduced  to 
writing,  or  whether  tliey  intended  merely  that  it  should  be  reduced  to  wri- 
ting, with  the  view  of  being  mutually  furnished  with  more  certain  evidence 
of  what  the  contract  was,  is  one  of  fact,  and  should  be  left  to  the  determina- 
tion of  the  jury. — Adams  v.  Davis,  748 
See  Infant  and  Infancy,  1. 

CONTRIBUTION. 
See  Principal  and  Surety,  1,  2,  4,  5,  6. 

CORPORATION. 

\.  The  charter  of  a  corporation  cannot  be  declared  void  in  a  collateral 
proceeding,  and  evidence  of  fraud  in  the  procurement  of  the  charter 
is  therefore  inadmissible  in  a  suit  by  the  corporation  against  an  indi- 
vidual.— Dvke  V.  The  Cahawba  Navigation  Co.  372 

2.  The  13th  section  of  the  act  incorporating  the  Cahawba  Navigation  Com- 
pany, which  suspends  the  right  to  collect  toll  upon  report  to  the  Gov- 
ernor, dtc.  that  the  river  is  not  in  the  condition  contemplated  by  the 
act,  does  not,  on  such  report  being  made,  divest  the  company  of  its 
corporate  character,  nor  of  its  right  to  sue  for  and  recover  toll  due  to 
it.  prior  to  the  malting  of  the  report.  H' 

3.  It  is  not  indispensable  to  the  right  of  said  company  to  demand  toll, 
under  those  sections  of  the  act  which  auhtorise  its  collection  upon 
the  Governor's  making  certificate,  &.C.,  that  the  company  should 
give  either  actual  or  constructive  notice  that  such  certificate  had 
been  obtained.  lb. 

4.  Nor  is  it  imperative  on  the  company  to  make  a  personal  demand 
of  toll,  prior  to  the  institution  of  a  suit  for  its  recovery.  li. 

COSTS. 

1.  Where,  upon  final  settlement  of  an  estate,  a  contest  arises  between 
the  administrator  and  distributees,  as  to  whether  a  particular  fund  is 
assets  of  the  estate  or  belongs  to  the  administrator  individually,  and 
a  decision  is  made  in  favor  of  the  distributees,  the  administrator  ia 

personally  liable  for  the  costs  of  the  proceeding. Jones,  adnCr,  v, 

Deyer  and  Wife,  221 

2.  If  distributees  except  to  the  administrator's  account,  and  seek  to 
charge  him  beyond  the  amount  with  which  the  administrator  has  de- 
bited himself,  but  fail  to  produce  any  evidence  in  support  of  the  ex- 
ception, it  is  proper  to  charge  them  with  the  costs  consequent  there- 
on, lb. 

3.  A  guardian  is  bound  to  use  ordinary  prudence  and  diligence  in  inan< 
aging  the  estate  of  his  ward,  and  if  he  brings  suits  in  the  ward's  name, 
where  no  cause  of  action  exists,  he  is  personally  chargeable  with  tlie 
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costs,  although  he  may  have  acted  under  the  advice  of  counsel. — Sav- 
age, guardian  6fC.  v.  Dickson,  257 

4.  A  guardian  should  ascertain  the  facts  of  the  case,  before  he  brings 
suit  for  his  ward,  and  if  he  heedlessly  sues  on  a  supposed  state  of  facts, 
which  in  truth  does  not  exist,  he  is  personally  liable  for  the  costs  in- 
curred. Jb. 

6.  An  execution  for  costs  cannot  issue  against  the  next  friend  of  the 
complainant  in  a  chancery  suit,  upon  the  return  of"  n6  property"  on 
an  execution  against  the  defendant,  without  the  previous  order  of  the 
chancellor. — Gray  v.  Gray,  by  next  friend,  tf-c.  649 

6.  Does  the  statute  (Clay's  Dig.  316,  J  23,)  authorising  the  clerks  of  the 
several  Circuit  and  County  Courts,  &c.,  upon  the  return  of  no  pro- 
perty on  an  execution  against  the  defendant,  to  issue  execution 
against  the  plaintiff  for  the  costs,  &c.,  apply  to  Courts  of  Chancery  ? — 

QUERE.  lb. 

7.  But  one  tax  fee  can  be  allowed  in  a  chancery  suit,  however  numerous 
the  parties,  or  distinct  their  interests. — Lee,  Sills  et  al.  v.  Smyley,  773 

COURT,  CHARGE  OF. 

1.  Where  the  mere  tendency  of  a  charge  is  to  mislead  the  jury,  the  party, 
to  be  prejudiced  by  it,  should  ask  additional  and  explanatory  instruc- 
tions ;  but  where  its  necessary  effect  is  to  produce  that  result,  the  charge 
is  fatally  erroneous. — Kenan  v.  Holloway,  6 

2.  A  father  executes  to  his  daughter,  a  married  woman,  a  deed  of  gift  for 
a  slave,  which  does  not  create  a  separate  estate  in  the  wife,  but  vests 
the  property  absolutely  in  the  husband:  The  husband,  an  illiterate 
man,  believing  that  his  marital  rights  are  excluded,  after  the  slave  has 
remained  in  his  possession  some  two  or  three  months,  refuses  to  let 
it  remain  longer ;  whereupon  the  wife  sends  the  slave  and  deed  to  her 
father,  informing  him  of  the  facts  and  requesting  him  to  do  the  best  he 
can  for  her :  The  father  receives  possession  of  both,  saying  that  he 
would  put  the  slave  to  work  and  account  to  his  daughter  for  it,  but 
died  in  possession  of  the  slave  more  than  six  years  thereafter,  with- 
out a  further  recognition  of  the  title  created  by  the  deed.    Held — 

I.  That  a  charge,  which  assumes  that  the  after  possession  of  the  father 
was  in  subordination  to  the  title  created  by  the  deed,  is  erroneous,  as 
withdrawir  g  from  the  jury  the  consideration  of  the  quo  animo  the 
possession  was  held. 

II.  That  there  was  no  error  iu  refusing  to  charge  that  the  return  of 
the  slave  and  deed  to  the  father  was  a  revocation  of  the  gift. — Mims 
tf-  Mims  V.  Sturdevant,  164 

3.  Where  the  only  question  raised  on  a  deed  of  trust,  by  charges  asked, 
is  Avhether  it  is  voluntary,  or  on  valuable  coTisideration,  a  charge  in  lieu 
of  those  requested,  that  if  the  jury  believe  from  the  evidence  that  cer- 
tain facts  existed,  they  constituted  the  cestui  que  trust  a  bona  fide  cre- 
ditor, must  be  construed  in  reference  to  the  question  presented,  and 
cannot  be  regarded  as  withdrawing  from  the  jury  the  consideration 
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of  the  motive  which  induced  its  execution. — Lockwood  v.  Nelson,    295 

4.  Where  the  facts  of  a  case  are  clear  and  undisputed,  the  court  may 
charge  directly  upon  them  without  hypothesis.— WtZZiams  v.  Shackel- 
ford, '  318 

5.  In  a  criminal  prosecution,  the  only  legitimate  purpose,  for  which  the 
accused  can  introduce  evidence  to  show  hostile  feelings  towards  him 
on  the  part  of  a  witness  for  the  State,  is  to  impeach  his  credit ;  and 
where,  after  such  witness  had  testified  to  commissions  by  the  accused 
of  the  offence  charged  at  different  times,  it  is  proven  that  he  dida^^ar- 
ticular  act  to  entrap  the  accused,  and  thereby  to  procure  additional  evi- 
dence against  him,  it  is  not  error  in  the  court  to  refuse  to  instruct  the 
jury,  that  "  they  might  consider  it  as  a  circumstance  tending  to  6>  ow 
that  the  witness  had  no  proof  before  that  time  that  would  convict  the 
defendant."— 12osse«  v.  The  Slate,  362 

6.  Where  the  evidence  is  conflicting,  the  court  commits  no  error  in 
charging  upon  it  hypotheticaily. — Carlisle  v.  Hill,  398 

7.  Whfere  there  is  some  evidence  in  support  of  the  defence  set  up,  a 
charge,  the  effect  of  which  is  to  withdraw  the  evidence  from  the  con- 
sideration of  the  jury  and  to  determine  that  it  does  not  sustain  the  de- 
fence, is  propel ly  refused.  lb. 

8.  A  charge,  based  on  a  hypothetical  state  of  facts,  directly  opposed  to 
the  evidence,  should  not  be  given.  lb. 

9.  Whether  a  possession  is  in  fact  adverse  is  a  question  for  the  jury,  and 
where  there  is  any  evidence  from  which  the  jury  may  infer  it,  an  ap- 
pellate court  cannot  undertake  to  say  that  an  erroneous  charge  touch- 
ing such  possession  has  worked  no  injury  on  the  ground  of  the  failure 
of  the  proof  to  make  out  the  possession  adverse. — Herbert  v.  Han- 
rick,  681 

10.  A  party  is  entitled  to  have  a  correct  charge  given  in  the  words  in 
which  it  is  asked,  and  the  giving  of  another  charge,  after  its  refusal, 
the  same  in  substance,  will  not  cure  thp  eiror. — Phillips  v.  Beene,  721 

11.  Where  the  court  gives  an  affirmative  charge,  which  asserts  an  erroneous 
legal  proposition,  the  presumption  is,  in  the  absence  o*"  every  thing  to  ex- 
clude it,  that  there  was  some  evidence  on  ihe  point,  that  called  for  instruc- 
tion, although  none  appears  in  the  bill  of  exceptions  —  Ware  <^  Cou-les  v. 
Dudley,  743 

See  Contract,  Sfc.  4. 

Exceptions,  Bill  of,  1. 

CRIMINAL  CASES,  AND  PROCEEDINGS  IN. 

1.  Mere  words  do  not  constitute  an  affray  ;  nor  is  a  party  guilty  of  that 
offence,  who  offers  no  resistance  to  an  attack  made  upon  him,  although 
the  attack  is  induced  by  insulting  language  used  by  him  to  the  assail- 
ant.—O'iVei//  V.  The  State,  65 

2.  A  judgment  upon  an  indictment  for  a  nuisance,  "that  the  nuisance 
be  abated  forthwith,  at  the  costs  of  the  defendant,  and  the  sheriff  is 
charged  with  the  execution  of  this  order,"  is  in  effect  a  command  to 
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the  sheriff  to  abate  the  nuisance,  and  to  that  extent  erroneous,  but 
will  be  amended  in  the  appellate  court,  so  as  to  command  the  defend* 
ant  to  abate  ihe  same,  if  it  has  not  been  already  done. — Campbell  v. 
The  State,  144 

3.  A  person,  whose  business  is  that  of  a  butcher,  but  who  sells  spirituous 
liquors  once  in  a  less  quantity  than  a  quart,  without  first  procuring  li- 
cense to  do  so,  cannot  be  regarded  as  one  engaged  in  the  "  business  or 
employment"  of  retailing,  and  is  not  subject  to  the  penalty  prescribed 
by  the  98th  section  of  the  Revenue  Act  of  the  6th  March  1848. — Moore 
V.  The  State,  .411 

4.  If  a  married  woman  commits  a  misdemeanor  with  the  concurrence  of 
her  husband,  the  husband  is  liable  to  indictment.-^  Williamson  v.  The 

:     State,  431 

6.  On  the  trial  of  a  criminal  prosecution  against  a  clerk  of  the  Circuit 
Court  for  collecting,  under  judgment  in  favor  of  the  State,  and  refusing 
to  pay  over  to  the  county  treasurer  money  to  which  he  is  entitled, 
within  three  days  after  demand,  proof  that  the  collection  was  made  in 
county  claims  will  not  support  the  indictment. — Tuckerv.The  State,  670 

6.  In  criminal,  as  well  as  in  civil  cases,  it  is  within  the  discretion  of  the 
court,  on  the  application  of  either  party,  to  require  the  witnesses  to  be  ex- 
amined out  of  the  hearing  of  each  other,  and  its  ruling  in  that  respect  can- 
not be  assigned  as  error. — McLean  v.  The  State,  672 

7.  The  crime  of  murder  being  divided  by  our  penal  code  into  two  grades, 
with  different  punishments,  it  is  necessary  on  the  trial  of  an  indict- 
ment for  that  offence,  that  the  verdict  of  the  jury  should  ascertain  the 
degree,  otherwise  no  judgment  can  be  pronounced  upon  it. — Cohlav. 
The  State,  781 
See  Constitutional  Law,  1. 

Court,  Charge  of,  5. 

Error,  7. 

Evidence,  9, 12,  25,  30,  57, 58, 59. 

Indictment,  1,  2,  3. 

Witness,  11. 

CURTESY,  TENANT  BY. 

1.  The  Writ  of  Right  at  common  law,  or  as  recognised  by  statute  in  this 
State,  does  not  lie  in  favor  of  a  tenant  by  the  curtesy. — Lecatt  v.  The 
Merchants'  Ins.  Co.  177 

DAMAGES. 

1.  A  plaintiff  in  detinue,  whose  title  to  the  property  sued  for  is  legally 
divested  before  the  trial  of  the  cause,  can  recover  nothing  beyond  his 
damages  for  its  detention  to  the  time  of  such  divestiture,  and  the  costs 
of  the  suit. — Cole,adm'r,y.  Conolly,  271 

2.  If  the  trustee,  in  a  deed  for  the  benefit  of  creditors,  improperly  per- 
mits the  grantor  in  his  life-time  or  his  administrator  after  his  death  to 
retain  possession  of  the  slaves  of  the  trust  estate  and  receive  the  pro- 
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ceeds  of  their  labor,  without  deriving  any  profit  to  himself  therefrom, 
the  measure  of  his  liability  is  not  the  benefit  that  may  have  accrued  to* 
the  grantor  or  his  estate,  but  the  value  of  the  reasonable  hire  of  the 
slaves. — Harrison  v.  Mock.  616 

3.  L.,  as  sheriff^  seized  the  property  of  G.,  and,  refusing  to  surrender  it 
on  demand,  sold  it  under  executions  against  H.,  and,  by  direction  of 
H.,  paid  over  the  surplus,  left  from  the  sale  after  satisfying  the  execu- 
tions, to  G.  as  his  agent :  Held — That  in  an  action  of  trover  by  G. 
against  the  executor  of  L.,  the  surplus,  thus  paid  over,  cannot  be  al- 
lowed to  go  in  reduction  of  damages. — Locke  v.  Garrett,  698 

4.  If  an  attachment,  sued  out  in  a  cast;  in  which  ^wsi  grounds  for  it  ex- 
ist, is  abated,  on  plea,  for  a  defect  in  the  affidavit,  the  party  against 
whom  it  is  issued,  in  a  suit  upon  the  bond,  is  not  entitled  to  recover 
the  actual  damages  he  has  sustained. — Sharpe  et  als.  v.  Hunter,     765 

5.  Can  nominal  damages  be  recovered  in  such  a  case? — Quere.         lb. 

6.  A  warranty  of  soundness  is  broken,  if  the  property  is  diseased  at  the  time 
of  the  sale,  whether  the  disease  be  of  a  permanent  character  or  not,  and 
the  vendee  is  entitled  to  recover  to  the  extent  of  the  damage  he  has  sus- 
tained by  the  breach. — Marshall  v.  Wood,  806 

7.  In  an  action  for  a  breach  of  warranty  of  soundness  in  the  sale  of  &  slave, 
the  true  measure  of  damages,  where  the  vendee  retains  the  property,  and 
it  is  of  any  value,  is  the  difference  between  its  actual  value  al  the  time  of 
the  sale  and  the  value  it  would  have  possessed  had  it  conformed  to  the 
warranty — holding  the  price  paid  as  evidence  of  the  latter — to  which  the 
jury  may  add  interest  on  such  diflference,  and  money  necessarily  paid  to  a 
physician  in  attempting  to  cure  the  disease.  lb. 

DEBT,  ACTION  OF. 

1.  Where  a  statute  prescribes  a  penalty  for  doing  a  particular  act,  to  be 
recoveied — one  half  to  the  use  of  the  informer  and  the  other  half  to 
the  use  of  the  party  aggrieved — the  latter  may  bring  a  common  action 
of  debt  in  his  own  name  and  recover  the  whole  penalty.  In  such 
case,  there  is  no  need  of  resorting  to  the  qui  tain  form  of  action. — Lew- 
is V.  Stein,  214 

DEEDS  AND  WRITTEN  INSTRUMENTS. 

1.  A  sheriff's  deed  for  land,  sold  under  judgment  and" execution,  canriot 
be  collaterally  impeached  by  a  stranger,  who  has  no  interest  in  either. 
— Executors  of  Smith  v.  Houston,  111 

2.  H.  executes  to  B.  his  bond,  on  the  face  of  which  no  consideration  is 
expressed,  conditioned  to  make  him  a  quit-claim  deed  to  certain  lots  of 
land  in  two  years:  on  the  same  day,  H.  andB.,  who  had  for  some 
time  before  been  partners  in  the  mercantile  business,  enter  into  an 
agreement,  by  which  B.  covenants  to  use  his  best  endeavors  for  the 
term  of  two  years  to  collect  the  debts  due  the  firm,  arrd  to  pay  the  debts 
due  by  it.     Held — 

I.  That  under  our  statute  the  bohd  imports  a  consideration. 
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XL.  That  no  reference  being  made  in  either  instrument  to  the  other, 
and  the  subject  matter  of  each  being  entirely  different,  it  cannot  be  in- 
tended that  they  are  parts  of  one  and  the  same  transaction,  and  the 
covenant  of  B.  the  consideration  of  the  bond. — Doe  ex  dem.  Holman  ei 
al.  V.  Crane  et  al.  670 

3.  Where  the  meaning  of  an  instrument  is  to  be  collected  from  the  wri- 
ting alone,  it  is  the  province  of  the  court  to  construe  it,  and  to  instruct 
the  jury  as  to  its  legal  effect.  lb. 

See  Assignments,  1,  2, 3,  4,  5,  6. 

Contracts,  SfC.  2. 

Evidence,  51,  52,  54. 

Indian  Titles,  1. 

Mori^a^e,  8. 

Partners,  Sfc,  2, 

DEEDS,  REGISTRY  OF. 

1.  An  unregistered  mortgage  is  valid  and  operative  against  subsequent 
purchasers,  with  notice.  The  fact  that  the  mortgage  was  executed  in 
another  State,  whilst  the  property  was  in  this,  cannot  affect  the  prin- 
ciple.— Bearing  v.  Watkins,  20 

2.  If  an  agent,  transcending  his  authority,  sells  the  slaves  of  his  princi- 
pal, and  the  principal  ratifies  the  act,  the  purchaser  is  entitled  to  hold 
the  slavrs  as  against  a  prior  uuregistered  mortgage,  of  which  he  had 
no  notice  at  the  time  of  such  ratification. —  Bearing  v.  Lighifoot,      28 

3.  The  fact  that  a  mortgage  on  property  in  this  State  is  executed  in 
another  State,  does  not  dispense  with  the  necessity  of  registration  in 
order  to  give  it  vaUdity  as  against  creditors  and  subsequent  purcha- 
sers, lb. 

4.  The  p' oof  or  acknowledgment  of  a  deed  of  mortgage,  without  refer- 
ence to  the  form  of  the  probate,  is  all  that  is  necessary  to  admit  it  to 
record.  (Hobson  v.  Kissam,  8  Ala.  357,  re-affirmed. — Herbert  v.  Harp- 
rick,  -  681 

DEEDS  OF  TRUST. 

1.  The  assent  of  creditors  to  a  deed  of  trust  for  their  security  will 
be  presumed,  when  no  condition  is  imposed  prejudicial  to  them,  or 
restrictive  of  their  rights. — Lockwood  v.  Nelson  295 

2.  Where  a  trustee,  himself  a  creditor,  accepts  from  the  debtor  a  deed 
of  trust  for  the  benefit  of  all  his  creditors,  which  provides  for  their 
payment  "equally  and  rateably,without  any  distinction  or  preference," 
he  thereby  agrees  to  execute  the  trust  according  to  the  provisions  of 
the  deed  and  to  share  pro  rata  with  the  ofher  creditors,  should  the  trust 
effects  prove  insufficient  for  the  satisfaction  of  all. — Harrison,  adm\,  et 
al.  V.  Mock  et  al.  616 

See  Trustee,  SfC.  1,  2,  3,  4. 
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DEMURRER. 

1.  If  counts  in  case  and  trespass  be  joined,  and  the  defendant  dfmurs 
to  one  count  only,  the  demurrer  must  be  overruled.  The  mis-joinder 
can  be  reached  alone  by  demurrer  to  the  declaration. — Ragsdale  v. 
Bowles,  62 

See  Judgment  and  Decree,  2. — Pleading  at  Law,  2. 

DEPOSITION. 

1.  The  brother-in-law  of  a  party,  at  whose  instance  the  deposition  o  f  a 
witness  is  taken,  is  incompetent  to  act  as  commissioner. — Bryant  v- 
Ingraham,  116 

2.  A  deposition,  reduced  to  writing  by  a  brother  of  the  party  for  whose 
benefit  it  is  taken,  should  be  suppressed  on  motion  of  the  opposite 
party.  lb. 

3.  A  deposition  taken  irregularly  and  not  in  conformity  with  the  require- 
nnents  of  law,  is  inadmissible  as  testimony,  and  may  be  excluded  on 
motion,  at  the  trial  of  the  cause.  (The  distinction  drawn  between  the 
cases  of  Cullum  v.  Smith  et  al.  6  Ala.  627,  and  Steele  v.  Dart  &.  Co., 
6  Ala.  800.)  lb. 

4.  A  deposition,  taken  after  the  day  on  which  the  commission  is  return- 
able, is  properly  excluded  from  the  jury. — Herndon  v.  Givens,         262 

5.  Where  the  deposition  of  a  witness  is  taken,  when  he  is  incompetent, 
and  his  competency  is  afterwards  restored,  a  second  deposition  taken 
whilst  the  first  remains  on  the  file  of  the  court,  in  which  the  witness 
merely  states,  "that  the  facts,  deposed  to  in  the  deposition  of  his  as 
aforesaid  first  taken,  are  true,"  will  not  anthorise  the  admission  of  the 
first  deposition  as  evidence. — Scales  v.  Desha,  Shepherd  cf-  Co.        308 

6.  The  admission  in  evidence  of  a  second  deposition  of  the  same  witness, 
taken  without  a  previous  order,  is  a  matter  entirely  within  the  discre- 
tion of  the  primary  court,  and  is  not  revisable  on  error. — Herbert  v. 
Hanrick,  681 

DETINUE. 

1.  Where  property  is  bequeathed  in  trust  "for  the  maintenance  of  a  mar- 
ried man  and  his  family,"  the  entire  interest,  as  between  him  and  his 
wife,  vests  absolutely  in  the  husband,  and,  there  being  no  children,  hia 
administrator,  after  his  death,  may  recover  the  possession  of  the  pro- 
perty from  the  wife  in  an  action  of  detinue. — Allen  cf*  Wife  v.  White, 
adrnW,  181 

2.  A  plaintiff  in  detinue,  whose  right  to  the  property  sued  for  is  legally 
divested  before  the  trial  of  the  cause,  can  recover  nothing  beyond  his 
damages  for  its  detention  to  the  time  of  such  divestiture,  and  the  costs 
of  the  suit. — Cole,  adrn'r,  V.  Conolhj,  271 

3.  Where  one,  in  possession  of  the  property  of  a  third  person,  surren- 
ders it  in  obedience  to  the  mandate  of  a  court  of  competent  jurisdic- 
tion, issued  in  a  proceeding  to  which  such  third  person  is  a  party,  it  is  a 
full  defence  to  a  suit  brought  against  hinn  by  the  latter  for  the  recovery 
of  the  property.  R. 

See  Evidence,  3. 
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DISCOVERY  AT  LAW. 

1.  In  an  action  for  a  tort  to  to  the  person,  the  plaintiff  is  not  entitled  to  a 

discovery    from   the   defendant  iu  aid   of  his  action.— Robinson  v. 

Craig,  50 

See  Error,  3. 

DISSEISIN. 

See  Adverse  Possession. 

DOWER,  AND  ASSIGNMENT  OF. 

1.  Where  a  bill  to  establish  a  lost  deed  alleges,  that  the  then  wife  of  the 
vendor  had  therein  relinquished  her  right  of  dower,  the  allegation  not 
being  admitted,  no  decree  can  be  made  banmg  her  dower,  without 
proof  of  a  substantial  compliance  with  the  requirements  of  the  law 
in  existence  at  the  time  as  to  the  mode  in  which /ernes  covert  should 
relinquish  their  dower  interests.  —Owen  et  dl.  v.  Paul,  131 

2.  The  widow  is  entitled  under  the  statute  (Clay's  Dig.  173,  \  7)  to  re- 
tain possession  of  the  dwelling-house  in  which  her  husband  most  usu- 
ally dwelt  next  before  his  death,  free  from  molestation  and  rent,  until 
dower  is  assigned  her,  and  may  successfully  defend  an  action  of  eject- 
ment instituted  against  her  by  the  alienee  of  the  husband. — Sheltonv. 
Carrol  et  als.  148 

3.  Where  the  widow  is  in  possession  of  the  dwelling-house  in  which  her 
husband  most  usually  dwelt  next  before  his  death,  it  is  not  her  duty, 
but  the  duty  of  him  who  is  entitled  to  the  fee,  to  become  the  actor  in 
procuring  the  assignment  of  her  dower.  lb. 

4.  The  marriage  of  the  widow  does  not  work  a  forfeiture  of  her  right 
to  retain  possession  of  the  dwelling-house  in  which  her  husband  most 
usually  dwelt  next  before  his  death,  until  dower  is  assigned  her.  lb. 

5.  An  alienee  of  a  deceased  husband  may  resort  to  a  Court  of  Equity  to 
have  dower  in  the  premises  allotted  to  the  widow.  lb. 

6.  A  wife  has  an  mchoate  right  to  dower  in  land,  purchased  by  her  hus- 
band from  an  Indian  reservee  under  the  Creek  Treaty  of  1832,  so  soon 
as  the  contract  is  approved  by  the  President  of  the  United  Sta^tes. — 
Parks  V.  Brooks,  629 

7.  An  antenuptial  agreement,  by  which  the  intended  wife,  in  considera- 
tion of  the  settlement  of  hur  own  estate  to  her  sole  and  separate  use, 
releases  and  relinquishes  to  her  expected  husband  all  claim  to  dower 
in  the  lands  of  which  he  may  be  seized  during  the  coverture,  is  not  a 

-  bar  to  a  proceeding  at  law,  after  his  death,  for  an  allotment  of  her 
dower. — Blackmon  v.  Blackmon  et  als.  833 

EJBCTMENT  AND  TRESPASS  TO  TRY  TITLE. 

1.  In  an  action  of  trespass  to  try  titles,  institutad  against  a  mortgagor  in 
possession,  the  mortgagee,  if  entitled  to  the  right  of  entry,  mHy  be  ad- 
mitted as  a  party  defendant. — Noble  et  al.  v.  Coleman  <$•  Gunter,      77 

2,  The  plaintiff  in  an  action  of  ejectment  or  trespass  to  try  title  may  dis- 
miss the  suit  whenever  he  thinks  proper,  and  the  fact  that  the  bene- 
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EJECTMENT,  &.c. — contikued. 

ficial  interest  in  such  suit  is  in  another  cannot  affect  his  right  to  do 
go. —  ''Vhitev.  I^ance,    ,  346 

3.  Where  a  trustee  in  a  deed,  executed  for  the  benefit  of  creditors,  quit- 
claims to  the  grantor  all  his  right,  title  and  interest  in  the  trust  estate, 
the  latter  is  thereby  re-invested  with  the  legal  title,  and  a  subsequent 
sale  of  it  by  the  trustee,  under  the  deed,  conveys  no  such  title  to  the 
purchaser  as  will  sustain  an  action  of  trespass  to  try  titles. — Huckaby 
V.  BilHngsly,  414 

See  Claims  under  Treaties,  SfC.  1,2. 
Estoppel,  5. 
Evidence,  1, 16, 17. 
Fravd,  1. 

ELECTION. 

See  Executors,  Sfc.  3. 

ERROR. 

1.  A  writ  of  error  will  not  lie  on  the  order  of  an  inferior  Court  granting 
a  new  trial.— WaZ/cer  v.  Hale  et  al.  26 

2.  This  Court  has  no  power  to  revise  the  action  of  the  Orphans'  Court 
on  the  annual  settlement  of  a  guardian's  accounts. — Stewart  v.  Pnce,40 

3.  A  writ  of  error  will  not  lie  to  revise  the  action  of  an  inferior  court,  on 
an  application  for  the  allowance  of  interrogatories  under  the  statute 
to  a  party  in  the  sixit. — Robinson  v.  Craig,  60 

4.  A  proceeding  under  the  act  of  1803  for  partition  is  not  such  a  judg- 
ment, sentence  or  decree,  as  will  sustain  a  writ  of  error.  Certiorari  is 
the  only  process  by  which  it  can  be  brought  under  review. — Heirs  of 
Bryant  v.  Steams,  302 

5.  Where  the  late  husband  of  a  deceased  wife  propounds  his  interest  and 
moves  the  Orphans'  Court  for  a  decree  against  her  guardian  for  a  sum 
of  money  in  his  hand.«,  which  belonged  to  his  ward,  a  denial  of  the  mo- 
tion is  such  a  final  order  as  will  support  a  writ  of  error. — McDaniel  v. 
Whitman,  guardian,  343 

6.  If  a  plaintiff  desires  to  dismiss  his  suit,  but  the  court  notwithstanding 
proceeds  to  a  trial,  whereby  the  same  result  is  attained  that  would 
have  been  effected  by  the  dismissal,  no  injury  is  dpne  to  the  plaintiff, 
and  the  judgment  consequently  will  not  be  reversed. —  While  v. 
Nance,  345 

7.  Where  points  are  reserved  and  certified  by  the  primary  court  as  novel 
and  difficult,  this  court,  in  the  absence  of  a  writ  of  error,  cannot  go  be- 
yond the  questions  presented  by  the  reference  and  consider  others  not 
embraced  by  it. — Moore  v.  The  State,  411 

8.  An  error,  from  which  no  actual  injury  results,  is  not  a  ground  of  re- 
versal.— Ransom,  admW,  v.  Q,uarles,  437 

9.  The  expression  of  an  opinion  by  the  court,  during  the  progress  of  a 
cause,  which  does  not  appear  to  have  been  given  as  a  charge  to  the  ju- 
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ry,  or  intended  for  their  hearing,  although  erroneous,  cana«>t  consttlnte 
a  ground  of  reversal. — Greene  v.  Tims,  use  <f-c.  641 

10.  Where  no  question  is  raised  in  the  primary  court, by  plea  or  otherwise, 
as  to  the  right  of  a  corporation  to  hold  land  or  maintain  an 
action  for  its  recovery,  the  objection  cannot  be  made  ii>r  the  first  time 
in  this  court. — Henley  v.  Br.  Bank  at  Mobile,  552 

11.  The  admission  in  evidence  of  a  second  deposition  of  the  same  witness, 
taken  without  a  previous  order,  is  a  matter  entHrely  within  the  discre- 
tion of  tlie  primary  court,  and  is  not  revisable  on  error. — Herheri  v. 
Hanrick,  581 

12.  Where  no  injury  to  the  plaintiff  in  error  could  possibly  have  resulted 
from  the  admistion  of  improper  evidence,  it  furnishes  ao  ground  of 
reversal.  lb. 

13.  An  irregularity  in  the  entry  of  the  levy  on  an  execution  cannot  afiect 
the  title  of  the  purchaser,  and  as  evidence  intended  to  ex^rlain,  it  is 
immaterial  and  untiecessary,  its  admission,  though  erroneous,  cannot 
avail  as  a  ground  of  raversal. — Forrest  iSfLyon  v.  Camp,  642 

14.  When  a  claimant  has  appeared  and  proceeded  without  objection  to 
a  trial  of  the  right  of  property,  he  cannot  insist  for  the  first  time  in 
this  court  that  the  suit  was  discontinued  for  want  of  prosecution. — 
Windham  v  Clarke  et  al.  659 

15.  Either  party  in  a  claim  suit  has  the  right  before  trial  to  require  that 
the  issue  be  made  up,  but  if  they  go  to  trial  without  doing  so,  the  want 
of  an  issue  cannot  be  assigned  in  this  court  as  error.  lb. 

16.  In  criminal,  as  well  as  civil  cases,  it  is  within  the  discretion  of  the 
court,  on  the  agplication  of  either  party,  to  require  the  witnesses  to  be 
examined  out  of  the  hearing  of  each  other,  and  its  ruling  in  that  res- 
pect cannot  be  assigned  as  error. — McLean  v.  TTie  State,  672 

17.  An  opinion  expressed  by  the  court,  during  the  progress  of  a  trial, 
which  does  not  appear  to  have  been  given  in  charge  to  the  jury,  or  to 
have  been  in  any  way  connected  with  a  refusal  to  charge,  or  with  the 
admission  or  rejection  of  testimony,  cannot  be  the  subject  of  revision 
in  this  court. — Phillips  v.  Beene,  720 

18.  A  joint  administrator  cannot  complain  tbat  separate  judgments  are  ren- 
dered against  him  and  his  co-administrator  for  the  assets  found  in  their 
hands  respectively  :  It  is  error  without  injury, and  constitutes  do  ground 
for  reversal. — Kavanaugh  tf-  Wife  v.  Thompvon  cf*  Wife  et  als.         817 

19.  Administrators  cannot  complain  that  a  decree,  regular  in  form,  is  rendered 
against  them  in  favor  of  infant  distributees,  without  the  appointmeat  of 
guardians  ad  litem.  lb. 

See  Court,  Charge  of,  9, 10, 11. 
Intendments,  Sfc.  1,  5,  7. 
Orphan^  Court,  1,  3, 10. 

ESTATES  OF  DECEASED  PERSONS. 

1.  The  filing  of  a  certificate  of  the  clerk  of  the  court  in  which  a  judgment 
was  rendered  against  an  insolvent  estate,  substantially  describing  the 
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judgment,  is  a  sufficient  compliance  with  the  statute  requiring  claims 
to  be  filed,  and  it  is  competent  for  the  creditor,  after  objection  is  made, 
to  produce  a  transcript  of  the  record. — Ransom  v.  Quarles,  437 

2.  Where  a  clerk's  certificate,  substantially  describing  a  judgment,  is  filed 
by  a  creditor  as  evidence  of  his  claim  against  an  insolvent  estate,  the 
omission  to  specify  the  costs  is  immaterial,  as  they  are  merely  conse- 
quential to  the  judgment.  Ih. 

3.  Creditors  of  an  estate,  regularly  declared  insolvent,  who  have  pre- 
sented their  claims  to  the  administrator  within  eighteen  months  after 
grant  of  administration,  but  who  have  failed  to  file  them  with  the 
clerk  within  six  months  after  the  decree  of  insolvency,  are  entitled  to 
be  paid  if  the  estate  should  ultimately  prove  solvent,  and  at  the  firal 
settlement,  should  be  permitted  to  show  that  the  administrator  is 
chargeable  with  assets  which  he  has  not  accounted  for,  with  a  view  of 
establishing  the  fact  of  its  solvency. — Middleton's  Adm'r  et  al.  v.  MaulVs 
Adrn'r,  479 
See  Costs,  2. 

Execulion,  Writ  of,  2. 

ESTATES  IN  REMAINDER. 

1.  To  enable  the  remainder  man  to  demand  security  of  him  who  has  the 
present  interest  in  a  chattel,  it  is  necessary  that  he  should  show  that 
the  chattel  is  in  danger  of  waste  or  deterioration,  or  that  it  will  be  re- 
moved from  the  country,  and  his  ability  to  obtain  the  possession,  when 
the  first  estate  determines,  thereby  rendered  uncertain. — Nance  et  als. 
V.  Coxe,  125 

ESTOPPEL. 

1.  The  gratuitous  payment  of  rent  by  one  in  possession  of  real  estate 
does  not  estop  him  from  showing  the  true  character  in  which  he  holds 
the  premises. — Shelton  v.  Carrol  et  als.  148 

3.  If  P.  having  title  to  slaves,  recognises  the  right  of  R.  B.  H.  to  dispose 
of  them  by  will,  and  upon  demand  by  the  personal  representative  of 
R.  B.  H.  surrenders  them  to  him,  and  with  actual  notice  of  all  the 
proceedings,  stands  by  and  suffers  them,  without  objection  on  his 
part,  to  be  divided,  under  an  order  of  the  Orphans'  Court,  among  the 
distributees  of  the  estate,  and  carried  by  them  into  other  States,  he  is 
estopped  from  setting  up  against  such  personal  representative  any 
claim  for  or  on  account  of  said  slaves. — Harrison  v.  Poole,  167 

8.  A  tenant  is  estopped  from  denying  the  title  of  his  landlord,  and  inter- 
posing to  it  an  outstanding  title,  which  has  never  been  asserted  against 
him. — Pope  et  al.  v.  Harkim  et  al.  3'21 

4.  A  tenant  is  estopped  from  setting  up  against  his  landlord  or  those 
who  claim  under  him  a  title  adverse  to  that  which  he  acknowledged 
by  his  tenancy.  If  he  reUes  on  a  title  acquired  after  the  terntr  of  his 
landlord  expired,  he  should  show  or  propose  to  show  it  in  connection 
with  his  evidence  of  title. — Henley  v.  Br.  Bank  at  Mobile,  663 
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A.  If  one,  seized  in  lee  of  land,  induces  another  to  purchase  it  at  execu- 
tion sale,  as  tlie  property  of  a  third  person,  he  is  not  estopped  in  a 
court  of  law  from  asserting  his  title  against  the  purchaser.  In  such 
case  a  court  of  equity  alone  is  competent  to  afford  relief. — McPherson 
V.  Wallers,  714 

6.  Where  a  writ  in  detinue  is  served  on  the  defendant  twenty -four  days 
after  its  issuance,  the  execution  by  him  of  a  replevy  bond  for  the  pro- 
perty does  not  estop  him  from  showing  that  it  was  not  in  his  possess- 
ion at  the  coraraencemeut  of  the  suit. —  Wallis  v.  Long,  73S 

EVIDENCE. 

1.  Admissibility  and  Relevancy  of. 

1.  The  fact,  that  B.  is  the  usee  in  the  suit,  does  not  render  a  deed,  exe- 
cuted by  him  as  sheriff,  before  the  institution  of  the  suit,  inadmissible 
in  evidence  to  shew  title  in  the  plaintiff. — Ex'rs  of  Smith  v.  Houston, 
itse,  <f«.  Ill 

2.  When  a  plaintiff  and  defendant  deduce  title  from  the  same  person — 
the  one  by  parol  gift,  the  other  under  a  subsequent  will — testimony, 
tending  to  establish  the  insanity  of  the  testator  at  the  time  of  the  exe- 
cution of  the  will,  is  wholly  irrelevant  and  properly  rejected — Bryant 
V.  Ingraham,  117 

3.  P.,  who  was  never  married  to,  but  lived  with  an  illegitimate  daugh- 
ter of  R.  B.  H.,  had  charge  in  South  Carolina  of  certain  slaves  as  his 
oversebr,  which  he  afterwirds  for  fifteen  years  held  possession  of  in 
this  State,  claiming  and  controlling  them  as  his  own.  R.  B.  H.  within 
this  time  lived  in  the  immediate  neighborhood  of  P.,  and  repeatedly 
spoke  of  the  slaves  as  P.'s  property,  but  when  about  to  die  executed 
a  will,  bequeathing  them  to  P.  in  trust  for  the  benefit  of  certain  other 
slaves  whom  he  attempted  to  manumit.  The  will,  at  the  drawing  up 
of  which  P.  was  present  and  gave  the  names  of  most  of  the  slaves  so 
bequeathed,  required  that  he  should,  before  he  assumed  the  execution 
of  the  trust,  enter  into  bond  for  its  faithful  performance.  After  the 
death  of  R.  B.  H.  and  the  probate  of  the  will,  K.  H.,  one  of  the  distri- 
butees of  the  estate,  was  appointed  administrator  with  the  will  annex- 
ed, and  demanded  the  slaves  from  P.  P.  surrendered  them  to  him, 
and  he  kept  them  for  two  years,  when  they  were  distributed  under 
an  order  of  the  Orphans'  Court,  and  some  of  them  carried  to  other 
States,  P.  having  actual  notice  of  the  Orphans'  Court  proceedings 
and  of  the  consequent  division  of  the  slaves,  and  making  at  the  time 
no  objection  to  either.  Held — I.  That  in  a  suit  by  P.  against  K.  H. 
for  the  recovery  of  the  slaves,  it  v?as  not  competent  for  him  to  prove 
that  before  he  surrendered  the  slaves,  J.  H.,  one  of  the  distributees, 
told  him  that  if  any  of  them  tell  to  his  share  he  would  make  him  "  a 
compliment"  of  them  ; — II.  Tliat  the  record  of  the  proceedings  in  the 
Orphans'  Court  touching  the  distribution  of  the  slaves  was  admissible 
evidence  for  K.  H.; — III.  That  a  receipt  from  P.  to  the  admmistrator 
for  "  ail  demands  in  full  against  the  estate,'*  if  he  claimed  under  the 
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will,  was  relevant,  but,  if  he  claimed  by  independent  title  adversely  to 
the  estate,  irrelevant  testimony  ; — IV.  That  it  was  competent  for  K. 
H.  to  prove  the  application  of  P.  to  the  Register  in  Chancery  to  enter 
into  the  bond  required  by  the  will,  as  conducing  to  show  that  he  con* 
sidered  the  slaves  as  passing  by  it. — Harrison  v.  Pool,  167 

4.  Where  a  record  is  introduced  by  a  party  to  prove  a  particular  fact, 
the  opposite  party  is  not  entitled  to  avail  himself  of  it  as  proof  of  other 
facts,  for  wtiich  he  could  not  have  used  it  as  primary  evidence.— /fern- 
don  v.  Givens,  262 

5.  Where  a  record  is  composed  ot  several  distinct  papers,  they  should 
be  attached,  that  the  court  may  be  enabled  to  see  that  the  clerk's  cer- 
tificate applies  to  all  of  them.  But  if  this  is  not  done,  would  it  not 
be  competent  to  establish  the  genuinene  s?  and  authenticity  of  the  trans- 
cript by  showing  that  it  is  a  sworn  or  examined  copy? — Quere?        Jb. 

6.  If  a  witness,  examined  under  commission,  states  facts  which  are  ad- 
missible, but  insufficient  per  se  to  make  out  the  case,  his  deposition 
should  not  be  excluded,  if  the  party  offering  it  announces  his  purpose 
to  show  their  relevancy  by  other  evidence. — Scales  v.  Desha,  Shep' 
herd  ^  Co.  309 

7.  Hearsay  evidence  is  inadmissible.  lb. 

8.  The  declarations  of  an  agent,  acting  within  the  scope  of  his  authority, 
and  of  the  party  with  whom  he  contracts,  when  made  at  the  time  of  a 
transaction,  are  a  part  of  the  res  g-es^tc,  and  admissible  in  evidence.- - 
WiUiams  v.  Shackelford,  318 

9.  In  a  criminal  prosecution,  the  only  legitimate  purpose,  for  which  the 
accused  can  introduce  evidence  to  show  hostile  feelings  towards  him 
on  the  part  of  a  witness  for  the  State,  is  to  impeach  his  credit ;  and 
where,  after  such  witness  had  testified  to  commissions  by  the  accused 
of  the  offence  charged  at  different  times,  it  is  proven  that  he  did  a  par' 
ticular  act  to  entrap  the  accused,  and  thereby  to  procure  additional  evi- 
dence against  him,  it  is  not  error  in  the  court  to  refuse  to  instruct  the 
jury," that  "  they  might  consider  it  as  a  circumstance  tending  to  slow 
that  the  witness  had  no  proof  before  that  time  that  would  convict  the 
defendant  " — Rossett  v.  The  Slate,  362 

10.  The  possession  of  property  by  a  bankrupt  six  years  after  he  filed  hi.-? 
petition,  creates  no  piesumpiion  of  fraud  in  the  procurement  of  his 
discharge,  and  evidence  of  such  possession,  unaccompanied  with  other 
proof,  is  properly  excluded  from  the  jury. — Powell  v.  Knox,  364 

11.  The  mere  fact  that  a  bankrupt,  at  some  time  prior  to  the  filing  of  his 
petition,  was  owner  of  certain  prpperty,  which  is  not  returned  hi  hi.s 
schedule,  raises  no  such  presumption  of  fraud  as  will  cast  upon  him 
the  burden  of  explanation.  lb. 

12.  On  the  trial  of  an  indictment  for  keeping  an  establishment  for  the  sale 
of  confectionary,  &.c.  without  license,  evidence  that  the  title  to  the  pre- 
mises, on  which  the  business  is  carried  on,  is  in  a  trustee  for  the  u^e  of 
the  defendant's  wile,  is  wholly  irrelevant  and  properly  excluded.— WiA 
liamson  v.  The  State,  431 

59 
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13.  In  a  sui;  at  law  by  partners,  the  admission  of  one  of  them,  after  the 
•    dissolution  of  the  firm,  that  he  has  no  right  of  action,  is  competent  tes- 
timony in  bar  of  the  suit. — Cochran  &  Estill  v.  Cunningham's  Ex'r,  449^ 

14.  In  an  action  of  trover,  the  declaration  of  the  defendant  in  reply  to  a 
demaiid  of  the  property,  that  he  holds  it  as  the  guardian  of  a  third  per- 
son and  that  the  plaintiff  has  no  right  to  it,  rs  not  competent  evidence 
in  his  own  favor. — Parker  v.  Goldsmith,  526 

15.  The  exception  to  the  general  rule,  by  which  the  declarations  of  the  de- 
fendant in  trover  in  reply  to  a  demand  of  the  property,  when  they 
amount  to  a  reasonable  excuse  or  quaUfication  of  his  refusal  to  deliver 
it,  are  allowed  to  go  to  the  jury,  does  not  apply  where  the  possession 
lias  been  tortiously  acquired.  lb. 

16.  Misrecitals  in  a  sheriff's  deed  of  the  judgment  or  process,  under 
which  the  sale  was  made,  will  not  authorise  the  rejection  of  the  deed  as 
evidence,  in  an  action  by  the  purchaser  to  recover  possession  of  land. 
— Henley  v.  Br.  Bank  at  Mobile,  653 

17.  There  is  no  error  in  permittingthe  plaintiffin  an  action  of  trespass  to 
try  title  to  give  in  evidence  a  notice  served  by  him  on  the  defendant, 
apprising  him  of  his  title  and  of  his  intention  to  claim  rent. — Herbert 
V.  Hanrick,  681 

IS.  A  motion  entered  on  the  docket,  with  the  memorandum  of  the  Juc'ge 
written  across  it  showing  his  action  thereon,  though  not  spread  upon 
the  minutes  of  the  court,  h  quasi  a  record  and  admissible  in  evidence 
to  prove  the  facts  which  it  imports. —  The  Governor,  use  &c.  v.  Ban- 
croft et  al.  605 

19.  Where  the  trustee,  in  a  deed  for  the  benefit  of  creditors,  permits  the 
grantor  until  his  death  and  his  administrator  afterwards  to  retain  pos- 
session of  and  make  a  crop  with  the  slaves  of  the  trust  estate,  the  ad- 
mission of  the  administrator,  who  sold  the  crop  and  received  its  pro- 
ceeds, as  to  the  amount  of  such  sale,  is  not  evidence  against  the  trus- 
tee.— Harrison,  adm'r,  et  al.  v.  Mock,  et  ah.  616 

20.  Any  description  in  an  order  of  the  commissioners'  court,  appointing  an 
overseer,  by  which  the  road  can  be  ascertained,  is  sufficient ;  and  such 
order  is  not  void,  or  inadmissible  in  evidence,  because  it  designates  the 
road  by  a  name  different  from  that  by  which  it  is  known  in  the  neigh- 
borhood.— Alexander  v.  The  Stale,  661 

a.  B.,  the  owner  of  a  slave,  gave  permission  to  W.  to  whip  him  when- 
over  he  should  find  him  on  his  premises,  and  to  use  such  means  as 
uere  necessary  and  proper  to  keep  him  away.  W.  caught  the  slave 
on  his  premises,  and  whipped  him,  and,  having  found  him  there  again, 
about  three  years  afterwards,  inflicted  on  him  a  whipping  of  much 
greater  severity :  Held — 1st.  That  in  an  action  of  trespass  for  the 
second,  evidence  of  th-e  first  whipping  is  admissible  in  mitigation  of 
damages.  2d.  That  if  the  plaintiff  desired  to  restrict  its  influence 
upon  the  jury,  he  should  have  asked  appropriate  charges  of  the  court 
limiting  ita  legal  effect. — Baling  v.  Wriglit  et  al.  664 

22.  Where  a  witness,  bein-^  aeked  bv  the  prisoner's  counsel  why  she  put  a 
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particular  question  to  the  deceased  just  before  his  death,  answered  that 
Bhe  did  so  "  in  consequence  of  what  the  prisoner  had  toM  her  some  two 
hours  previous,"  this  will  not  authorise  the  prisoner  to  give  in  evidence 
his  conversation  with  the  witness  at  the  time  referred  to.. — McLean  v. 
The  State,  672 

23.  The  prisoner  and  the  deceased  liaving  had  a  difficulty  the  evening  before 
the  homicide,  the  prisoner  threatened  that  between  tlie  setting  of  the  suu 
on  that  evening  aiid  its  rising  on  the  next  day,  he  would  kill  the  deceased  : 
On  the  next  morning,  the  sun  having  just  risen,  the  prisoner,  armed  with 
a  gun,  was  on  the  road  that  led  to  the  house  of  the  deceased,  and  imme- 
diately before  he  shot  the  deceased,  had  a  conversation  with  a  witness, 
who  was  examined  upon  the  trial :  Held-^Th-dt  if  the  witness,  without 
objection  on  the  part  of  the  prosecution,  is  permitted  to  state  that  the  pri- 
soner in  that  conversation  spoke  of  the  difficulty  of  the  evening  before,  the 
door  is  opened  for  the  admission  of  the  entire  conversation,  and  it  is  error 
to  exclude  it,  so  long  as  tlie  portion  admitted  is  sufTered  to  remain  before  the 
jury.  ii. 

24.  A  witness,  who  is  not  a  medical  man,  is  incompetent  to  express  an  opin- 
ion as  to  the  particular  species  of  fits  with  which  any  one  is  affllicted.    2b 

25.  Wiiere  insanity  is  set  up  as  a  defence  to  an  indictment  for  murder,  the 
subsequent  as  well  as  previous  acts  and  declarations  of  the  prisoner  are 
admissible  in  evidence  to  show  his  true  mental  condition  at  the  moment  of 
the  homicide.  Ih. 

26.  Where  a  subsequent  purchaser  insists  that,  as  agairist  a  prior  grantee 
who.=e  deed  has  not  been  recorded,  he  is  a  bona  fide  purchaser  without 
notice,  it  is  incumbent  on  him  to  prove  the  payment  of  a  valuable 
consideration  :  The  recitals  in  his  deed  are  not  evidence  thereof. — ^Vt>- 
len  &  Thompson  v.  The  Heirs  of  Gwyn,  725 

27.  On  final  settlement  of  the  accounts  of  an  executor  or  administrator, 
the  Orphans'  Court  does  not  possess  the  power  to  render  a  decree  in 
liis  favor,  or  to  go  further  than  to  discharge  him.  Where  the  court,. 
therefore,  certifies  a  balance  in  his  favor,  it  is  coram  non  judice,  and 
cannot  be  received  a--  evidence  agauist  the  administrator  dc  bonis  non, 
— Brazier  &.  Co.  v.  KiTig,    .  730 

28.  When  an  attorney,  employed  to  collect  money,  is  called  on  for  a  set- 
tlement, his  odmission  of  the  amount  collected  is  competent  evidence 
against  his  client,  but  the  client  may  nevertheless  show  by  other  proof 
that  the  fact  admitted  did  notin  truth  exist. — McRac  ct  al.  v.  Ins.  Banic 
of  Columbus,  755 

29.  The  allegations  ofa  bill  not  sworn  to  by  the  complainant  are  .to  l-e 
considered  as  the  mere  suggestions  of  counsel,  but  those  contained  iu 
a  bill,  which  is  verified  by  him,  are  competent  evidence  against 
hi  mi.  Ih. 

30.  Where  insanity  is  set  np  as  a  defence  to  a  criminal  prosecution,  it  ie 
competent  for  a  witness,  whose  intimacy  with  the  prisoner  and  oppor- 
tunies  for  observation  have  been  such  as  to  etiable  him  to  form  a  cor- 
rect j,udsment  of  his  mental  condition,  nrt  only  to  depose  to  fects,  but 
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to  give  his  opinion  as  to  whether  he  was  sane  or  not  at  the  time  of  the 
commission  of  <he  offence. — Norris  v.  The  State,  776 

31.  Where  in  a  proceeding  to  have  eniry  of  satisfaction  of  an  execution,  the 
only  issue  joined  is  the  fact  of  payment,  proof  that  the  judgment  was  as- 
signed to  a  third  person  before  the  payment,  does  not  tend  to  establish  or 
disprove    tlie    issue,   and    is   consequently    inadmissible. — Edwards  v. 

Lewis,  813 

2.  Best  and  Secondary  Evidence. 

32.  If  a  subscribing  witness  to  an  instrument  becomes  incompetent  from 
interest,  without  the  fault  or  agency  of  the  party  who  claims  under  it, 
secondary  evidence  is  admissible  to  prove  its  execution.-— JSxr's  of 
Robertson  v.  Allen,  106 

33.  Although  a  written  instrument  may  contain  the  highest  evidence  of 
a  witness'  interest,  it  is  not  indispensably  necessary  to  produce  it. — 
The  proof  may  be  made  by  the  witness  himself  on  voir  dire,  or  by  any 
other  person  who  is  able  to  testify  to  the  fact.  lb. 

34.  The  affidavit  of  the  complainant  of  the  loss  of  a  deed,  is  not  evidence 
of  the  fact  of  loss,  but  such  loss  must  be  proved,  and  is  usually  arrived 
at  inferentially.  —Owen  et  al.  v.  Paul,  130 

35.  Where  a  bill  alleges  that  a  deed,  charged  to  be  lost,  was  deposited  in 
tlie  office  of  the  Clerk  of  the  County  Court,  proof  should  be  made  of  a 
pearch  in  that  office,  as  otherwise  the  presumption  would  arise  that 
it  was  still  there.  lb. 

36.  Where  in  an  action  against  the  endorser  of  a  promissory  note,  the 
plaintiff  swears  that  he  delivered  the  note  to  an  attorney  for  collection 
and  has  not  seen  it  since,  though  he  has  made  diligent  search  for  it, 
and  proves  by  the  Clerk  of  the  Court  in  which  suit  was  instituted 
against  the  makers,  that  judgment  was  rendered  at  a  particular  term, 
and  that  all  the  papers  in  the  cause  had  been  abstracted  from  his  office, 
a  sufficient  predicate  is  laid  for  the  introduction  of  secondary  evidence. 
— Herndon  v.  Givens,  261 

37.  On  the  death  of  a  trustee,  the  title  deed  of  the  trust  estate  devolves 
on  his  personal  representative,  and  a  notice  to  produce  it,  given  to 
one  of  the  cestui  que  trusts,  is  not  of  itself  sufficient  to  authorise  the  ad- 
miss.ion  of  secondary  evidence. — Powell  v.  Knox,  364 

38.  A  certified  copy  of  the  record  of  a  deed,  from  the  court  of  another 
State,  is  not  admissible  as  secondary  evidence,  unless  it  be  first  shown 
that  the  deed  was  registered  by  authority  of  law.  Jb. 

39.  Parol  proof  of  an  entry  under  a  pre-emption  right  is  inadmissible, 
without  first  showing  that  the  record  evidence  thereof  cannot  be  had. 
— Phillips  V.  Beetle,  7121 

40.  Where  there  is  no  subscribing  witness  to  a  lost  deed,  a  sufficient  pre- 
dicate being  laid  to  let  in  secondary  evidence,  its  contents  may  be 
proved  by  any  one  who  has  read  it  and  knows  what  it  contains. — No- 
len  &.  Thompson  v.  The  Heirs  of  Gicyn,  725 

3 .  Weight  and  Bwrden  of  Proof 

41.  The  retention  of  possession,  by  the  mortgagor,  after  the  law  day  ba« 
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elapsed,  is  not  prima  facie  evidence  of  fraud :    It  is,  at  most,  but  a  cir- 
cumstance from  whicii  fraud  may  be  inferred. — Bearing  v.  Watkins^  20 

42.  The  inventory  returned  to  the  court  by  an  administrator  is  ■prima facie 
evidence  against  him,  and,  in  the  absence  of  other  proof,  is  sufficient  to 
charge  him  ;  but  it  is  competent  for  him  to  show  errors  or  mistakes  in 
it,  in  order  to  relieve  himself  pro  ianio  from  the  charge. — Craig<^\Mife 
McGehee  &  Armstrong,  41 

43.  The  possession  of  real  estate  by  a  vendor,  after  an  absolute  sale,  is  not 
of  itself  presumptive  evidence  of  fraud,  but  is  a  circumstance  merely 
from  which  fraud  may  be  inferred,  and  as  such  is  properly  submitted 
to  the  jury. — Noble  et  al.  v.  Coleman  (Sf  Gunter,  77 

44.  In  a  proceeding  under  the  statute  to  try  the  right  of  property,  the  gen- 
eral issue,  after  the  onus  is  shifted,  puts  the  claimant  upon  proof  of 
his  right  to  interpose  the  claim. — Foster  v.  Smith,  19'2 

45.  A  receipt  for  money  is  only  prima  facie,  not  conclusive  evidence  of 
the  fact  recited  in  it,  and  may  be  conradicted  by  oral  tesimony. — Dri- 
ter,  admW,  v.  Hudspeth,  348 

46.  Where,  upon  the  trial  of  an  issue  of  fraud  vel  non  in  obtaining  a  dis- 
charge in  bankruptcy,  it  is  shown  that  five  years  before  the  filing  of 
his  petition  the  bankrupt  was  the  owner  of  a  certain  slave,  which  was 
not  rendered  in  his  schedule,  and  that  four  years  after  his  discharge 
the  same  slave  was  in  his  possession,  the  law  raises  the  presumption 
that  he  was  the  owner  of  the  slave  during  the  interim,  and  devolves 
upon  him  the  nece.ssity  of  showing  by  competent  proof  that  such  was 
not  the  id^ci.— Powell  v.  Knox,  361 

47.  An  answer  responsive  to  the  allegations  of  the  bill,  or  to  interrogato- 
ries therein,  which  the  defendant  is  bound  to  answer,  is  evidence  for 
him  must  and  prevail,  unless  outweighed  by  other  testimony. — Hogan 
et  als.  V.  Smith  et  als.  600 

48.  To  render  the  annual  settlements  of  an  administrator  prima  facie  evi- 
dence, so  as  to  dispense  with  further  proof  of  the  items  on  final  settle- 
ment, it  is  necessary  that  the  distributees  should  have  been  allowed  an 
opportunity  of  objecting  to  the  items,  and  contesting  their  correctness. 
—  Willis'  AdrnW  v.  Willis'  Distributees,  652 

49.  To  support  a  count  on  an  account  stated,  it  is  not  necessary  to  prove  that 
there  had  been  diflTerei't  items  of  account,  cross  demands,  or  mutual  deal- 
ings between  the  parties:  The  adinission  of  a  certain  sum  due,  in  res- 
pect of  a  demand  for  which  an  action  would  lie,  is  evidence  sufficient  to 
sustain  it. —  Ware  tf-  Cowles  v.  Dudley,  742 

50.  Although  in  an  action  of  slander  for  charging  the  plaintiff  with  per- 
jury, it  is  necessary  for  the  defendant,  if  he  pleads  justification,  to  sup- 
port his  plea  with  such  proof  as  would  be  required  to  convict  the 
plaintiff  on  an  indictment  for  that  oflcince,  yet  it  is  not  necessary,  as 
in  a  criminal  prosecution,  that  it  should  be  of  that  degree  of  certainty 
requisite  to  remove  all  reasonable  doubt  from  the  minds  of  the  jury. — 
A  mere  preponderance  is  sufficient. — Spruil  v.  Cooper,  791 
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4.  Parol  Evidence. 

51.  Parol  evidence  is  inadmissible  in  a  trial  at  law,  to  prove  a  considera- 
tion inconsistent  with,  or  diflerent  from,  that  expressed  in  a  deed. — 
Murphy,  Trustee  &c.  v.  Br.  Bank  at  Mobile,  90 

52.  In  the  examination  of  a  witness  on  voir  dire,  it  is  permissible  for  him 
to  testify  as  to  the  contents  of  written  instruments  that  are  not  pro- 
duced..~//ern£?on  v.  Givens,  262 

53.  Where  a  deed  of  assignment  is  not  fraudulent  on  its  face,  it  is  compe- 
tent to  show  by  parol  proof  that  no  secret  fraud  was  intended  to  be 
consummated  by  it. — Abercrombie  v.  Bradford,  560 

54.  A  party  to  a  deed  or  other  instrument,  who  alleges  a  mistake  in 
drawing  it,  must  become  an  abtor  in  seeking  to  reform  it :  until  re- 
formed, it  is  the  htghest  evidence  of  the  contract,  and  cannot  be  con- 
tradicted or  varied  by  parol  proof. — Hogan  et  als.  v.  Smith  et  al.s    600 

55.  Where  the  return  of  a  sheriff  upon  a  writ  of  attachment  fixes  on  him 
a  liability  to  the  plaintiff,  it  is  not  competent  for  him  in  a  suit  by  the 
latter  founded  on  such  return  to  prove  that  it  is  incorrect.  In  such 
case,  a  direct  application  for  leave  to  amend  the  return  should  be  madd 
to  the  court  whence  the  process  issued. — The  Governor,  use  &c.  v, 
Bancroft,  605 

56.  A  mortgagee  may  release  his  mortgage  by  a  sufficient  parol  agree- 
ment, although  the  mortgage  be  under  seal  and  the  debt  unpaid.— WaZ- 
li$  V.  Long,  738 

5.  Dying  Declarations. 

57.  On  thetiialof  an  indictment  for  murder,  the  declarations  of  the  deceased, 
touching  the  homicide,  although  he  does  not  stale  at  the  time  that  he  is 
conscious  ofimpending  death,  if  made  under  such  circumstances  as  in 
the  ju''gment  of  the  court  will  reasonably  warrant  such  an  inference,  arc 
aduiissible  in  evidence  as  dying  declarations. — McLean  v.  The  State,  672 

5S.  Wliere  the  deceased,  being  asked  "  who  shot  him,"  replied,  "  the  pri- 
aoner,"  the  declaration  is  complete,  and  cannot  be  rejected,  because,  from 
weakness  and  exhaustion,  he  was  unable  to  answer  another  question,  pro- 
pound d  to  him  immediately  afterwards.  lb. 

59.  Dying  declarations  are  adinisisible  in  evidence,  wherever  their  subject 
matter  has  reference  to  facts  and  circumstances,  which  would  constitute 
a  part  of  tiie  res  gestce.  lb. 

See  Depositions. 
Estoppel^ 
Witness. 

EXCEPTIONS,  BILL  OF. 

1.  Every  legal  intendent  is  made  in  favor  of  the  aflirmance  of  judgment^, 
and  where  a  chafgeof  the  court  as  applicable  to  the  facts  oftheca.se  may 
or  may  not  be  correct,  it  is  incumbent  on  the  party  complaining  to 
set  out  in  the  record  so  much  of  the  evidence  as  is  necessary  to  show  its 
error. — Greene  v.  Tims,  use  ^.  641 
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EXECUTION,  WRIT  OP. 

1.  Whether  a  sheriff,  who  has  levied  on  and  advertised  property  under 
•one  execution,  can  sell  under  another,  which  has  not  been  levied — 
QuEKE  1 —Bliss  V.  Watkins,  229 

2.  The  levy  of  an  execution  on  real  estate  does  not  divest  the  title  of  tho 
.    defendant,  and  if  the  execution  is  retured  without  a  sale,  and  the  de- 
fendant die  before  any  further  proceedings  are  had  thereon,  the  title 
descends  to  the  heirs  at  law. — Fry  v.  Br.  Bank  at  Mobile,  282 

3.  The  interest  of  a  vendee  of  land,  who  holds  a  bond  for  titles  and  has 
paid  the  purchase  money,  cannot  be  sold  under  execution  at  law,  and 
such  sale  confers  no  title  upon  the  purchaser. — Hogan  et  als.  v.  Smith 
et  als.  600 

4.  A  sale  under  execution  is  not  void,  m?rely  because  the  officer  sells  a 
less  interest  in  the  property  than  the  defendant  really  owns. — O^Con- 
Tier  V.  YdungblooJ,  7l8 

See  Executors,  SfC.  7, 14, 15. 

EXECUTORS,  ADMINISTRATORS,  AND  SURETIES. 

1.  Where  a  testator  makes  a  pecuniary  bequest,  with  the  direction,  tliat 
it  "be  kept  and  loaned  out  upon  interest  by  my  executors,"  until  the 
happening  of  a  certain  event,  then  to  be  divided  between  the  legatees, 
the  executors  will  be  conBidered  as  holding  ihe  fund  as  executors,  and 
not  as  trustees. — Perkins  v.  Moore,  Judge,  use,  c^c.  f) 

2.  An  executor  will  be  presumed  to  hold  a  legacy  as  executor,  unless  it 
clearly  appears  from  the  will,  that  the  testator  intended  that  he  should 
hold  in  a  different  capacity.  lb. 

3.  If  an  executor,  invested  by  the  will  with  power  over  a  legacy,  as  trus- 
tee, and  not  as  executor,  comes  into  possession  of  it  in  his  representa- 
tive capacity,  his  election  afterwards  to  hold  it  as  trustee  must  be  man- 
ifested by  some  plain  and  unequivocal  act,  indicating  such  inten- 
tion, lb. 

4.  The  inventory  returned  to  the  court  bp  an  administrator  is  prima  fa- 
cie evidence  against  him,  and,  in  the  absence  of  other  proof,  is  suffi- 
cient to  charge  him,  but  it  is  competent  for  him  to  show  errors  or  mis- 
takes in  it,  in  ori?.c  to  relieve  himself  po  tanto  from  Ihe  charge.- - 
Craig  &,  Wife  v  McGehee  &  Armstrong,  4 1 

6.  Where  an  administratrix,  duly  authorized  by  tho  court  to  keep  to- 
gether the  personal  estate  of  her  intestate  for  the  term  of  ten  yearp, 
unites  her  own  labor,  and  that  of  a  slave,  belonging  to  her,  with  th(» 
labor  of  the  slaves  of  the  estate, — charges  herself  with  the  entire  pro- 
ceeds of  the  crops, — and,  by  her  prudence  and  diligence,  so  manages 
tho  trust  as  to  advance  the  interest  of  the  beneficiaries, — she  is  enti- 
tled, on  final  settlemant,  to  a  fair  compensation  for  the  services  of  her- 
self and  slave.  lb: 

6.  An  administratrix,  who  has  managed  the  estate  with  prudence  and 
in  good  faith,  and  who  has  been  guilty  of  no  default  in  settling,  when 
required  to  do  so,  does  not  forfeit  her  right  to  compensation,  by  her 
omission  to  make  annual  returns.  lb. 
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7.  A  return  of  no  property,  on  an  execution  issued  against  the  adminis- 
trator of  a  deceased  executor,  upon  final  settlement  of  his  intestate's 
administration,  will  not  authorise  the  issuance  of  execution  against 
tlie  securities  of  the  executor. — Jenkins  v.  Gray  et  al.  100 

8.  It  is  competent  for  an  executor  or  administrator  to  submit  to  arbitra- 
tion a  controversy  in  which  the  estate  is  concerned. — Jones,  adrn'r,  v. 
Deyer  <$•  Wife,  221 

9.  Where  an  administrator  de  bonis  non  pays  to  a  former  administra- 
tor a  sum  of  money,  which  he  advanced,  daring  his  administration, 
to  satisfy  a  demand  with  which  the  estate  was  justly  chargeable,  he 
iis  entitled  to  an  allowance  for  the  sum  so  paid,  in  the  settlement 
of  his  accounts. — Hearrin,  adrn'r,  v.  Savage,  adrnW,  286 

10.  The  reasonable  fees  of  attorneys,  who  were  retained  bona  fide  by 
a  former  personal  representative  to  protect  the  interests  of  the  es- 
tate, are,  when  paid  by  the  administrator  de  bonis  non,  proper  al- 
lowances in  his  favor,  and,  being  part  of  the  expenses  incident  to 
the  admmistration,  the  sum  so  paid  cannot  be  abated,  although  the 
estate  is  declared  insolvent.  lb. 

11.  Where,  in  consequence  of  the  neglect  of  the  administrator  to  take 
possession  of  the  slaves  of  the  estate,  they  are  removed  to  another 
State,  the  estate  is  not  liable  for  the  expens^es  and  compensation 
of  an  agent  and  attorney,  employed  by  a  creditor,  who  pursues  and 
recovers  them,  without  any  contract  with  the  administrator.        lb. 

12.  If,  after  a  decree  of  insolvency,  the  administrator  pays  in  full  claims 
which  are  not  privileged,  or  which  create  no  hen  on  the  estate,  he 
will  occupy  the  place  of  the  creditors,  and  is  only  entitled  to  a  pro 
rata  allowance.  But  in  such  case  it  would  be  proper  upon  the  set- 
tlement of  his  accounts  to  permit  him  to  retain  the  pro  rata  shares  of 
the  credi'ors  whose  claims  he  represents,  if  they  can  be  ascertained 
before  a  final  dividend  is  declared.  lb. 

13.  Since  the  passage  of  the  act  of  1843,  where  a  judgment  is  rendered 
against  an  administrator,  within  eighteen  months  from  grant  of  admin- 
istration, and  execution  is  returned  no  property,  it  is  a  good  defence 
to  an  action  thereon  against  him,  suggesting  a  devastavit,  that,  aller  the 
rendition  of  such  judgment,  the  estate  was  rsgularly  declared  insol- 
vent.— Powe  cf-  Smith  v.  Slerrett,  Judge,  <^c.  339 

14.  A  return  of  no  property  upon  an  execution,  issued  on  a  fii!al  decree 
against  the  administrator  in  the  Orphans'  Court,  but  not  made  return- 
able to  a  regular  term  of  the  County  Court,  will  not  authorise  the  is- 
suance of  execution  against  the  securities  to  the  administration  bond. 
— Little  et  al.  v.  Heard  et  ux.  353 

15.  An  administrator,  who,  as  distributee  of  the  estate,  obtains  a  decree 
and  execution  against  his  co-administrator  lor  assets  received  and  not 
accounted  for,  cannot,  on  a  return  of  no  property,  have  execution 
against  the  joint  securities  of  himself  and  co-administralor.  lb. 

16.  If  an  administrator  receives  as  assets  of  the  estate  a  note,  secured  by 
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mortgage  on  property  more  than  sufficient  to  pay  it,  and  makes  no  ef- 
fort to  enforce  the  security,  he  is  chargeable  with  the  amount  of  the 
note,  notwithstanding  the  insolvency  of  the  maker,  unless  he  shows 
some  satisfactory  reason  foi  his  failure  to  do  so. —  Willis' Adni'r  v.  Wil- 
IW  Distributees,  652 

17.  An  administrator,  who,  after  receiving  the  assets  of  the  estate,  is  su- 
perseded by  the  appointment  of  another,  and.  upon  the  resignation  of 
the  latter,  again  invested  with  the  trust,  is  lidble  on  final  settlement  of 
the  administration  last  assumed  to  account  for  the  assets  received  ou 
the  first,  and  not  delivered  by  him  to  the  intermediate  administrator,  lb. 

18.  Under  the  act  of  1821,  (Clay's  Dig.  227, }  30,)  the  administrator  de 
bonis  non  of  an  estate  is  the  proper  person  to  revive  and  enforce  a 
judgment  belonging  to  the  estate,  and  recovered  in  the  name  of  the 
deceased  administrator  in  chief. —  Warren,  ex'r,v.  Rist,admW,         686 

19.  On  the  marriage  of  an  administratrix,  the  husband  becomes  administrator 
in  her  right  for  his  own  safety,  and  fakes  upon  himself  all  the  duties,  and 
is  entitled  to  all  the  privileges,  which  belonged  to  her  before  the  marriage : 
He  is  therefore  the  proper  representative  of  both,  and  service  of  citatioa 
upon  him  alone  is  sufficient  to  support  a  final  settlement  oi  the  adminis- 
tration.— Kavanaiigh  tf-  Wife  v.  Thompson  cj*  Wife  et  als.  817 

20.  On  the  final  settlement  of  the  estate  in  the  Orphans'  Court,  the  distribu- 
tees sought  to  charge  the  administrators  with  the  value  of  four  slaves, 
which  they  had  returned  in  the  inventory,  and  produced  in  evidence  the 
record  of  a  judgment  in  detinue,  rendered  some  eight  years  before,  in  favor 
of  the  administrators,  as  such,  against  one  E.  L.,  showing  the  recovery  of 
the  slaves  in  question.  The  administrators,  to  show  that  the  slaves  never- 
theless were  not  assets  of  the  estate,  offered  to  prove  that  during  the  pen- 

'  dency  of  the  suit,  E.  L.,  who  was  insolvent,  filed  his  bill  in  chancery 
against  them,  claiming  one  half  of  the  entire  estate  of  their  intestate ;  that 
a  compromise  was  effected,  by  which  it  was  agreed  that  E.  L.  should 
dismiss  his  bill,  relinquish  his  claim  to  all  the  estate,  except  the  slaves 
sued  for  by  the  admmistrators,  and  allow  judgment  to  go  against  him  for 
them,  for  the  purpose  of  protecting  them  against  liability  for  his  debts ;  and 
that,  this  arrangement  having  been  carried  out,  one  of  the  administrators, 
in  his  own  right,  afterwards  purchased  the  slaves  from  E.  L.  The  court 
rejected  the  proof.  Held — 1st.  That  the  trust  in  favor  of  E.  L.,  which  it 
was  the  object  of  the  evidence  to  establish,  was  void,  by  reason  of  the  fraud 
intended  his  creditors,  and  being  void,  the  exclusion  of  the  evidence  was 
Dot  erroneous,  since  its  admission  could  not  possibly  have  affected  the  re- 
sult. 2d.  That  by  the  recovery,  the  slaves  or  their  alternate  value,  if  in- 
sisted on  by  the  distributees,  were  assets  of  the  estate,  and  the  administra- 
tors chargeable  wi»h  such  value  for  neglecting  toenforce  the  judgment. — 
3d.  That  the  title  to  the  slaves,  acquired  by  the  purchase  from  E.  L.,  can- 
not, under  the  circumstances,  be  set  up  against  that  of  the  estate.  lb. 
21.  Where  administrators  are  guilty  of  a  conversion,  in  permitting  a  slave 
belonging  to  the  estate  to  go  into  the  possession  of  a  third  person,  and  the 


866  INDEX. 

EXECUTORS,  ADMISTRATORS,  &c.— continukd. 
slave  is  lost,  the  distributees  tn^iy  elect  either  to  accept  another  slave  that 
the  administrators  have  substituted  in  the  stead  of  the  one  lost,  or  to  charge 
them  with  his  value.  If  ihey  e'ect  ihe  latter,  the  court  may  properly 
charge  the  administrators  with  the  amount  recovered  by  them  from  the 
person  in  whose  possession  the  slave  was,  when  lo?t,  as  the  valae  of  such 
slave. — lb.  818 

See  Actions,  Sj'C.  1, 

Costs,  1,  2. 

Error,  18,  19. 

Judgment  and  Decree^  1, 

Orphans'  Court,  1. 

Parties  to  Actions,  1. 

FORMER  RECOVERY. 

See  Pleadings  at  Law^  2, 3. 

FRAUD. 

1.  Fraud  pollutes  public  as  well  as  private  sales,  and  in  an  action  of 
trespass  to  try  title?,  between  parties  claimine;  by  purchase  under  exe- 
cution against  the  same  defendant,  it  is  error  to  exclude  evidence  tend- 
ing to  show  that  the  deed  of  the  sheriff,  upon  which  the  plaintiff  relies, 
was  fraudulently  obtained,  and  was  intended  to  delay  and  hinder  cre- 
ditors.— Forrest  &  Lyon  v.  Camp,  642 

2.  A  court  of  equity  acts  in  persomm,  and,  when  it  has  jurisdiction  of  the 
person,  will  afTird  relief  against  fraud,  notvvithstaiidin'j  the  property,  in 
reference  to  which  the  fraud  has  been  committedj  is  without  the 
jurisdiction.  In  such  case,  the  rel'ef  will  be  ada;)ted  to  its  equity  and 
justice,  and  if  the  fraudnlent  grantee  refuses  to  return  the  property,  ho 
maj-  be  charged  with  its  value. — Stapler  et  al.  v.  Hurt's  Ex'rs,  799 

See  Assignmerits,  1,  2, 4,  5. 
Case,  Action  on,l. 
Estoppel,  5. 
Evidence,  41,  43, 46. 

FRAUDS,  STATUTE  OF. 

1.  The  first  section  of  the  Statute  of  Frauds'  (Clay's  Dig.  254)  does  not 
require  that  a  written  undertaking:  to  pay  the  debt  of  ano' her  should 
state  the  consideration  of  the  promise. —  Thompson  v.  Hall,  204 

2.  Every  writing,  which  is  the  foundation  of  an  action,  being  made  by  the 
statute  of  1811  (Clay's  Dig.  340,  ^  152)  "evidence  of  the  debt  or  duty 
for  which  it  was  given,"  it  is  not  necessary,  in  declaring  on  a  pro- 
missory note,  to  allege  the  consideration.  The  fact  that  the  note  ap- 
pears on  its  face  to  have  been  given  fjr  the  debt  of  another  cannot 
affect  the  principle.  lb. 

GAMING. 

1.  Where  W.  loses  at  gaming  the  note  of  H.,  given  for  W.'s  accommo- 
dation, and  the  winner  loses  it  in  the  same  way  to  M.  &,'S.,  or  transfer* 
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it  to  them  in  discharge  of  a  gambling  debt,  M.  &.  S.,not  he'mg  bona  Jids 
holders,  cannot  by  an  arrangement  between  themselves,  confer  upon 
the  not«  a  validity  which  it  did  not  previously  possess .-—WAi/tocfc  v. 
Heard^  336 

See  Bills  of  Exchange,  SfC.  1. 

GARNISHMENT  AND  GARNISHEE. 

1.  Where  a  plaintiff  in  garnishment,  during  the  term  at  which  the  an- 
swer of  the  garnishee  is  filed,  makes  affidavit  of  its  incorrectness,  it  ia 
a  sufficieret  initiation  of  the  contest,  provided  for  by  the  statute,  with- 
out an  issue  being  then  formed. — Marston  v.  Carr,  325 

2.  In  a  contest  bei  ween  the  creditor  and  garnishee  of  a  debtor,  if  the  gar- 
nishee volunta'ily  joins  issue  and  goes  io  trial,  it  is  a  waiver  of  any 
previous  irregularity  in  the  proCeedingr.  lb. 

3.  An  affidavit  of  the  incorrectness  of  the  answer  of  a  garnishee  is  all 
that  is  necessary  to  the  regularity  of  an  issue  in  a  contest  between 
him  and  the  creditor.  lb. 

4.  Where  a  garnishee  answers  that  certain  effects,  which  he  admits  are 
in  his  hands,  are  going  to  the  debtor  of  the  plaintiff  or  to  Ihe  heirs  of 
F.,  but  that  he  is  informed  the  debtor  has  no  interest  in  them,  except 
as  th3  agent  of  he  heirs  of  F.,  no  judgment  can  b3  rendered  upon  the 
answer;  but  the  heirs  of  F.  should  be  summoned  to  contest  with  the 
plaintiff  the  fact  of  the  garnishee's  indebtedness.  lb. 

I.  In  a  contest  between  the  creditor  and  garnishee  of  a  debtor,  the  debtor 
is  frima  facie  an  incompetent  witness  for  the  garnishee.  lb. 

6.  The  possession  by  a  garnishee  of  promissory  notes  and  title  deeds 
to  real  estate,  in  which  the  debtor  has  an  interest,  will  not  autho- 
rise ^he  rendition  of  a  judgment  against  him.     '  lb. 

7.  Theanswer  of  a  garnishee,  found  in  the  transcript  and  identified  by 
the  minute  entry,  must  be  regarded  as  a  part  of  the  record. — Jones, 
garnishee,  v.  Howell,  695 

8.  Where  a  garnishee  denies  that  he  is  indebted  to  or  has  in  his  hands 
any  effects  of  the  debtor,  and  his  answer  is  not  controverted,  he  is  enti- 
tled to  a  discharge,  and  cannot  be  held  to  answer  further  for  a  proba- 
ble future  indebtedness.  lb. 

See  Intendments,  8fC.  8. 

GIFT. 

1.  The  declaration  of  J.,  that  he  had  given  a  slave  to  B.,  and  then  hired 
it  from  him,  without  a  delivery  of  the  slave,  is  insufficient  to  perfect  a 
parol  gift. — Bryant  v.  Ingraham,  117 

2.  A  promissory  note  may  be  the  subject  of  a  gift  inter  vivos  or  causa 
mortis,  but,  in  eiiher  case,  an  actual  delivery  to  the  donee,  or  to  a  third 
person  for  him,  is  essential  to  its  validity. — Jones,  adni'r,  v.  Deyer  and 
Wife,  221 

See  Court,  Charge  of,  2. 
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GUARDIAN  AND  WARD. 

1.  A  guardian  is  bound  to  use  cdinary  prudence  and  diligence  in  man- 
aging the  estate  of  his  ward,  and  if  he  brings  suits  in  the  ward's  name, 
where  no  cause  of  action  exists,  he  is  personally  cfiargeable  with  the 
costs,  although  he  may  have  acted  under  the  advice  of  counsel. — Sav- 
age, guardian  t^c.  v.  Dickson,  267 

2.  A  guardian  should  ascertain  the  facts  of  the  case,  before  he  brings 
suit  for  his  ward,  and  if  he  heedlessly  sues  om,  supposed  state  of  facts, 
which  in  truth  does  not  exist,  he  is  personally  liable  for  the  costs  in- 
curred, lb. 

3.  If  the  guardian  of  an  infant,  without  an  order  from  the  Chancellor,  or 
Judge  of  the  Orphans'  Court,  appropriate  the  principal  of  his  ward's 
funds  to  any  purpose  whatever,  he  does  so  at  his  peril,  but  if  the  ap- 
propriation was  such  as  the  Chancellor  or  Judge  would,  on  applica- 
tion, have  authorised  and  directed,  he  should  be  allowed  it  on  the  set- 
tlement of  his  accounts. — Stewart,  guardian,  v.  Lewis,  by  his  guar- 
dian, 734 

HUSBAND  AND  WIFE. 

1.  Where  property  is  bequeathed  in  trust  "for  the  maintenance  of  a- mar- 
ried man  and  his  family,"  the  entire  interest,  as  between  him  and  his 
wife,  vests  absolutely  in  the  husband,  and,  there  being  no  children,  his 
administrator,  after  his  death,  may  recover  the  possession  of  the  pro- 

.  perty  from  the  wife  in  an  action  of  detinue. — Allen  cj*  Wife  v.  While, 
admW,  181 

2.  Money  of  a  female  ward  in  the  hands  of  her  guardian  must  be  consid- 
ered as  in  her  possession,  and,  as  upon  marriage  the  legal  existence  of 
the  wife  is  merged  in  that  of  the  husband,  the  possession  is  by  operation 
of  law  transferred  to  him,  and  his  marital  rights  thereupon  immediately 
attach. — McDaniel  v.  Whitman,  guardian,  343 

3.  In  a  suit  at  law  on  a  note  given  for  the  purchase  money  of  slaves  sold 
and  delivered  to  the  defendant,  damages  in  respect  to  them,  resulting 
from  the  tortious  act  of  the  vendor's  wife  committed  in  his  absence,  can- 
not be  allowed  as  ?  discount  or  set  off,  it  not  appearing  that  the  husband 
consented  to  the  tort,  or  gave  it  his  subsequent  sanction. ^--Faug^^  v. 
Wellborn,  377 

4.  A  wife,  without  the  privity  of  her  husband,  has  no  power  to  rescind 
his  contracts.  lb. 

6.  Slaves  purchased  by  a  wife,  in  the  life-time  of  her  husband,  with  her 
separate  estate  or  the  proceeds  thereof,  will  be  regarded  in  a  Court  of 
Equity  as  standing  in  the  same  predicament,  in  respect  to  the  title,  as 
the  money  that  was  paid  for  them;  and  if  she  is  in  the  possession  of 
slaves  thus  purchased,  or  in  which  her  husband  has  conceded  to  her 
the  exclusive  title,  she  may,  after  his  death,  successfully  defend  an  ac- 
tion at  law  brought  by  his  personal  representative  for  their  recovery. 
The  fact  that  the  purchase  was  made  from  the  husband  himself  can- 
not affect  the  principle. — Puryear,  exT,  v.  Puryear,  486 
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6.  If  a  wife  purchases  property  from  a  firm,  of  which  her  husband  is  a 
member,  pays  for  it  with  money  furnished  b>  him,  and  with  his  ac- 
quiescence takes  a  bill  of  sale  in  the  name  of  a  third  person  for  her 
use,  will  not  the  transfer  of  the  title  operate  as  a  postnuptial  settlement 
and  be  effectual  against  all  persons  except  creditors  and  purchas- 
ers ? QUERE.  lb. 

7.  The  use  of  the  wife's  money  by  the  husband,  in  the  purchase  or  the 
redemption  of  his  own  encumbered  property,  will  not  per  se  invest  the 
wife  with  such  a  title  as  will  enable  her,  after  her  husband's  death,  to 
BUCcessfuUy  defend  an  action  at  law  brought  by  his  personal  repre- 
sentative for  its  recovery,  and  a  charge  to  the  jury  which  assumes  the 
reverse  of  this  principle  is  cleaily  erroneous.  lb. 

8.  Where  a  wife  is  the  sole  distributee  of  an  estate,  and  the  husband 
pays  all  the  debts  and  takes  possession  of  the  assets  witout  adminis- 
tration, claiming  them  as  his  absolute  property  by  virtue  of  his  marital 
rights,  although  the  legal  title  is  not  thereby  vested  in  him,  yet  he  ac- 
quires such  an  equitable  interest  in  the  property  as  a  Court  of  Chan- 
cery will  protect  as  against  those  who,  afler  the  death  of  the  wife,  may 
seek  distribution  thereof  as  the  next  surviving  kin  of  the  intestate. — 
Vanderveer  v.  Alston  el  als.  494 
See  Chancery,  2,  3,  15. 

Criminal  Cases,  SfC.  4. 
Wills,  Src.  1,  2. 

INDIAN  TITLES. 

1.  Upon  the  approval  by  the  President  of  a  contract,  made  by  an  Indian 
reservee  und<:ir  the  Creek  Treaty  of  1832,  for  the  sale  of  his  land,  the 
title  of  the  purchaser  relates  back  to  the  date  of  the  contract,  and  in- 
ures to  his  intermediate  vendee,  whether  by  quitclaim  or  warranty 
deed. — Nolen  cf-  Thompson  v.  The  Heirs  of  Gwyn,  725 

INDICTMENT. 

1.  An  indictment,  under  the  statute  of  1848  (Acts  32,  {  98,)  for  keeping 
an  establishment  for  the  sale  of  confectionary,  &.c.  without  license,  is 
not  demurrable,  becaut-e  it  was  not  prefered  at  the  instance  of  an  in- 
former.—  Williamson  v.  The  Stale,  431 

2.  An  indictment  against  the  overseer  of  a  road,  which  describes  it  as  "a 
public  road  of  the  second  grade,  beginning  at  and  leading  from  the 
twenty-third  mile  post  to  the  county  line,"  is  sufficiently  curtain. — Al- 
exander V.  The  Slate,  661 

3.  In  the  criminal  prosecution  of  a  slave  for  murder,  the  indictment  must 
allege  who  the  owner  is  at  the  time  it  is  found,  and  the  allegation  must 
be  supported  by  the  ^root'.—Phereby,  a  slave,  v.  Tlie  State,  774 

INFANTS  AND  INFANCY. 

1.  Where  an  infant  receive-g  a, sum  of  money,  and  covenants  to  pay  it 
over  ill  specified  amounts  to  paiticular  persons  in  another  State,  the 
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INFANTS  AND  INFANCY— continued. 
covenant  is  viodable  merely  and  not  void.    Such  contract  is  not  neces- 
sarily prejudicial  to  him;  nor  does  he  thereby  subject  himself  to  dam- 
ages, or  a  breach  of  trust  m  respect   of  a   third    person. —  West  v. 
Penny,  186 

2.  The  verbal  affirmance  of  a  contract,  made  during  minority,  renders 
it  valid  from  its  date,  and,  whether  under  seal  or  not,  the  contract 
ma)  be  declared  on  without  noticing  the  subsequent  promise.  The 
subsequent  promise  is  in  legal  effect  but  a  waiver  of  the  defence  of 
infancy,  and  a  ratification  of  the  original  contract.  lb. 

See  Chancery,  10,  11. 

INJUNCTION. 

See  Chancer  I/,  8,  9. 

INSANITY. 

1.  Where  insanity  is  set  up  as  a  defence  to  an  indictment  for  murder, the 
subsequent  as  well  as  previous  acts  and  declarations  of  the  prisoner 
are  admissible  in  evidence  to  show  his  true  mental  condition  at  the 
moment  of  the  homicide. — McLean  v.  Tlie  State,  673 

2.  Where  insanity  is  set  up  as  a  defence  to  a  criminal  prosecution,  it  is 
competent  for  a  witness,  whose  intimacy  with  the  prisoner  and  oppor- 
tunities for  observation  have  been  such  as  to  enable  him  to  form  a  cor- 
rect judgment  of  his  mental  condition,  not  only  to  depose  to  facts,  but 
to  give  his  opinion  as  to  whether  he  was  sane  or  not  at  the  tioie  of  the 
commission  of  the  offence. — Nurris  v.  The  State,  776 

INSOLVENT  DEBTORS. 

1.  The  bond  of  a  debtor,  conditioned  for  his  appearance  before  two  jue- 
ticesto  take  tire  benefit  of  the  act  for  the  releif  of  insolvent  debtors,  is 
not  lorfeited,  if,^  after  ten  days'  notice  to  the  creditor,  he  appears  at  the 
time  and  place  appointed,  with  the  inteniton  of  complying  withits  con- 
dition, but  is  prevented  from  doing  so  by  the  failure  of  one  of  the  jus- 
tices to  attend. — Rust  et  ai.  v.  Paine,  352 

2.  The  transfer  of  property  by  a  debtor,  after  his  arrest  and  the  execution 
of  a  bond  to  take  the  benefit  of  the  act;  for  the  releif  of  insolvent  debt- 
ors, does  not  constitute  such  a  breach  of  the  condition  of  the  bond  as 
can  be  inquired  into  in  an  action  on  it  against  the  debtor  and  his  secu- 
rity, lb. 

INTENDMENTS  AND  LEGAL  PRESUMPTIONS. 

1.  Where  an  error  is  shown  to  have  boen  committed  by  the  primary 
court,  the  presumption  is  that  it  worked  an  injury  to  ♦he  party  com- 
plaining; and  the  judgment  must  consequently  be  reversed,  unless  it 
eatisfactorily  appears  that  no  injury  could  have  ensued. — Executors 
of  Robertson  v.  Alkn,  106 

2.  Where  service  of  the  writ  has  been  accepted,  and  omitted  to  be 
proved,  it  may  be  proved  and  entered  at  a  subsequent  term ;  and  wher» 
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the  record  disclosed  an  order  "  that  proof  of  the  acceptance  of  the  writ 
be  now  entered  as  of  the  last  term,"  this  court  will  intend  that  the 
proof  was  ir.ade. — Godbold  et  al.  v.  Meggison,  adm^r,  140 

3.  A  witness,  sworn  in  support  of  an  indictment  founded  on  a  statute, 
■which,  in  case  of  conviction,  gives  one  half  the  penalty  to  the  informer, 
is  not  to  be  considered  the  informer,  from  the  mere  fact  that  he  is  the 
only  witness  in  the  case. — Williamson  v.  The  State,  431 

4.  Where,  on  an  applicatfon  to  set  aside  a  sale  under  execution,  the  judg- 
ment entry  recites  "that  the  petition,  answers,  and  affidavits  of  the  res- 
pectrvi'  parties  were  in  file  and  submitted,  and  that  upon  an  inspection 
and  consideration  of  these,,  the  rule  &c.  was  discharged,"  are  not  the 
affidavits  filed  on  behalf  of  the  petitioner  to  be  regarded  as  a  panrt  of 
the  record? — Qubre. — Lee  v.  Davis  el  al.  616 

6.  Every  legal  intendment  is  made  in  favor  of  the  affirmance  of  judg- 
ments, and  where  a  charge  of  the  court  as  applicable  to  the  facts  of 
the  case  may  or  may  not  be  correct,  it  is  incumbent  on  the  party  com- 
plaining to  set  out  in  the  record  bo  much  of  ihe  evidence  as  is  neces- 
sary to  sliow  its  error. — Greene  v.  Titns,  use  <^c.  641 

6.  Where  a  scire  facias  to  revive  a  judgment  recites  that  B.  W.  in  his 
hfe  time,  "under  the  style  and  description  of  B.  W..  administrator  of 
all  and  singular  the  goods  and  chattels,  rights  and  credits  of  E.  J.  C, 
deceased,"  recoverd  a  judgment,  &c.,  it  cannot  be  intended  that  the 
judgment  was  recovered  by  him  as  administrator,  but  the  words 
"style,"  &c.  must  be  regarded  as  descriptive  merely. —  WarreUy  ex'r, 
V.  Risl,  adrri'r,  686 

7.  Where,  on  the  application  of  an  administrator  for  final  settlement,  the 
court  orders  publication  "for  three  consecutive  times,**  &c.,  and  the 
decree  recites  that  it  was  so  made,  it  cannot  be  intended  that  publica- 
tion was  made  for  three  consecutive  weeks,  as  requi-red  by  the  statute, 
and  the  decree  is  consequently  erroneous. — Jenkins' Distributees  \ .  Jen- 
kins'  Adrn'rs,  693 

8.  The  answer  of  a  garnishee,  found  in  the  transcript  and  identified  by 
the  minute  entry,  irust  be  regarded  as  a  part  of  the  record. — Jones, 
garnishee,  v.  Howell,  695 

9.  Where  the  court  gives  an  afjirmative  charge,  which  assert^  an  erro- 
neou.s  legal  proposition,  the  presumption  is,  in  the  absence  of  e»'ery 
thing  to  exclude  it,  that  there  was  some  evidence  on  the  point,  that 
called  for  instruction,  altho-igh  none  appears  in  the  bill  of  exceptione. 
"-Ware  &  Cowles  v.  Dudley,  74i 

JUDGMENTS  AND  DECREES. 

1.  The  decree  of  an  Orphans'  Couit  against  an  executor  or  administrr. 
tor  on  final  settlement,  in  the  absence  of  fraud,  is  conclusive  both  as 
to  him  and  his  securities. — Perkins  v.  Moore,  Judge,  use,  &c.  10 

2.  A  judgment  on  general  demurrer  to  the  declaration  is  a  judgment  on 
the  merits,  and  is  conclusive  in  a  subsequent  suit  on  the  same  cause 
of  action. — Perkins  v.  Moore,  Judge,  &c.  17 
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3.  A  judgment  or  decree  of  a  court,  having  jurisdiction  of  the  parties, 
and  the  subject  matter,  however  erroneous,  until  reversed  or  annulled 
is  binding  upon  them  as  to  every  question  directly  decided. — Cole, 
adnCr,  v.  Conolly,  271 

4.  The  judgment  of  a  court  of  record  in  this  State  for  costs,  under  the 
act  of  1812,  (Clay's  Dig.  205,)  creates  a  lien  on  the  lands  of  the  defend- 
ant from  the  date  of  its  rendition. — Forrest  <^Lyon  v.  Camp,  643 

5.  A  decree  of  the  Orphans'  Court,  rendered  on  the  day  that  the  admin- 
istrator presents  his  accounts  and  vouchers  for  settlement — without 
the  accounts  being  previously  examined,  audited,  stated,  and  reported 
by  the  judge  for  allowance  at  a  succeeding  term — without  the  appoint- 
ment of  guardians  ad  litem  for  the  infant  distributees — and  without  an 
order  as  to  the  person  or  persons  to  whom  the  balance  found  in  the 
administrator's  hands  is  to  be  paid — conforms  to  none  of  the  requisites 
essential  to  a  final  decree.  Willis^  Adm^r  v.  Willis^  Distributees,        652 

6.  A  judgment  nisi,  which  does  not  designate  the  party  in  whose  favor 
it  is  rendered,  is  insufficient  to  support  a  final  judgment. — Spence  v. 
Simmons  et  al.  828 

See  Chancery — Pleading  and  Practice  in,  25,  26. 
Criminal  Cases,  SfC.  2. 
Lien,  1,  3. 

Principal  and  Agent,  6. 
Verdict,  1. 

JURISDICTION. 

1.  Has  the  Criminal  Court  of  Mobile  jurisdiction  of  an  offence  violative 
of  the  98th  section  of  the  Revenue  Act  of  the  6lh  March  1848?— Qu. 
—Moore  V.  The  State,  411 

See  Chancer?/,  4. 

Orphan^  Court,  4,  5,  6,  7,  8, 13, 14. 

Partition,  4. 

WiUs,  4-c.  3. 

LANDLORD  AND  TENANT. 

1.  If  a  tenant  abandon^  the  premises  before  the  expiration  of  the  term, 
the  landlord  may  suffer  them  to  remain  vacant  and  recover  the  rent, 
or  he  may  enter  ind  determine  the  contract,  in  which  event  he  would 
be  entitled  to  recover  only  for  the  rent  then  due. — Schuisler  &,  Don- 
nell  V.  Ames,  73 

2.  A  tenant  is  estopped  from  setting  up  against  his  landlord  or  those 
who  claim  under  him  a  title  adverse  to  that  which  he  acknowledged 
by  his  tenancy.  If  he  relies  on  a  title  acquired  after  the  term  of  his 
landlord  expired,  he  should  show  or  propose  to  show  it  in  connection 
with  his  evidence  of  title. — Henley  v.  Br.  Bank  at  Mobile,  653 

3.  The  lien  of  a  lessor  on  the  goods  and  chattels  upon  the  premises,  for 
the  rent  due  at  the  time  of  their  seizure  under  attachment  or  execu- 
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tion,  may  be  enforced  by  motion  to  the  court  to  which  the  process  is 
returnable,  to  direct  an  application  of  so  much  of  the  proceeds  of  the 
sale  as  may  be  necessary  to  discharge  it. — The  Governor,  use  &c.  v. 
Bancroft  et  al.  605 

See  Estoppel,  3. 

Use  and  Occupaium,  1, 3. 

LIEN. 

1.  Where  judgments  are  rendered  on  the  same  day,  in  favor  of  different 
plaintiffs,  neither  is  entitled  to  priority  on  the  ground  of  lien ;  but  if 
one  of  the  plaintiffs  first  sues  out  execution  and  proceeds  to  a  levy  and 
sale  of  the  land  of  the  defendant,  he  will  gain  a  preference  over  the 
other,  by  reason  of  his  superior  diligence,  and  must  be  first  satisfied, 
notwithstanding  the  other  may  have  placed  his  execution  in  the  hands 
of  the  sheriff  before  the  sale. — Bliss  v.  Watkins,  229 

2.  A  vendor  of  land,  who  has  executed  his  bond,  conditioned  to  make 
title  upon  the  payment  of  the  purchase  money,  has  a  lien  on  the  land 
until  such  payment  is  made,  and  the  vendee  must  show  that  he  has 
an  equitable  right  to  the  land,  freed  from  such  lien,  before  the  Orphans 
Court  can  decree  that  the  legal  title  be  conveyed  to  him  by  the  per- 
sonal representative  of  the  vendor.  Such  a  lien  is  regarded  in  the  na- 
ture of  a  mortgage,  and  the  fact  that  the  notes  given  for  the  purchase 
money  are  barred  by  the  statute  of  limitations  does  not  destroy  it.— 
Driver,  admW,  v.  Hudspeth,  348 

3.  A  judgment,  rendered  against  a  bankrupt  before  petition  filed,  is"  not 
a  lien  on  real  estate,  held  by  him  under  an  equitable  title  merely. — Poio- 
ell  V.  Knox,  364 

4.  The  judgment  of  a  court  of  record  in  this  State  for  costs,  under  the 
act  of  1812,  (Clay's  Dig.  206,)  creates  a  lien  on  the  lands  of  the  defend- 
ant from  the  date  of  its  rendition. — Forrest  ^Lyon  v.  Camp,  642 

6.  H.,  an  inn-keeper,  furnishes  G.,  who  is  not  his  guest,  but  a  mail  con- 
tractor, with  stables  and  provender  for  his  horses  for  more  than  two 

~.  years,  during  which  time  they  are  under  the  care  of,  and  fed  by  the 
servants  of  G.,  and  regularly  used  by  him  in  running  his  stages  to  and 
from  the  stables  of  H.  Held, — That  H.  has  no  implied  lien  on 
the  horses  for  the  debt  thus  contracted  by  G. — Hickman  v.  Tho- 
mas,  666 

See  Execution,  Sfc  3. 

LIMITATIONS,  STATUTE  OP,  AND  PRESCRIPTION. 

1.  Will  any  length  of  time  enable  a  party  to  prescribe  for  a  nuisance— 
QuERE  1— Lewis  v.  Stein,  214 

3.  No  grant,  licence  or  authority  to  erect  or  continue  a  nuisance  can  be 
60 
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presumed  from  length  of  time,  in  opposition  to  repeated  intermediate 
expressions  of  the  Legislative  will,  prohibiting  its  erection.  lb. 

3.  Statutes  ol  limitations  do  not  run  against  the  Government,  unless  it 
is  expressly  named  ;  nor  against  its  grantee,  until  the  Government  has 
divested  itself  of  the  title. — Doe  ex  dem.  Kennedy's  Ex'rs  v.  Townsley^s 
Heirs,  239 

4.  To  entitle  a  party  to  insist  upon  the  statute  of  limitations,  his  possess- 
ion must  have  been  notorious,  uninterrupted,  and  under  an  adverse 
claim  of  title  for  the  period  prescribed   by  the  statute ;   and  these- 

.  are  questions  of  fact  for  the  determination  of  the  jury.  Ib^ 

5.  According  to  the  law  in  force  in  Mobile,  whilst  under  the  dominion  of 
Spain, prescription  must  rest  on  "good  faith  and  just  title."  A  pos- 
session commenced  by  intrusion  is  deficient  in  both.  lb. 

6.  Can  the  title  of  the  Government  be  divested  by  prescription? — 
QUERE.  lb. 

7.  Non-assumpsit  infra  sex  annos  is  a  good  plea  in  indebitatus  assumpsil.'- 
Ware  cf  Cowles  v;  Dudley,  743f 

See  Lien,  2. 

MAUCIOUS  PROSECUTION. 

1.  A  count,  which  avers  "that  the  defendant  falsely,  maliciotrsly,  and 
without  probable  cause,  charged  the  said  plaintiff  with  the  crime  of 
felony,  and  upon  said  charge,  falsely,  maliciously,  and  without  pro- 
bable cause,  caused  the  said  plaintiff  to  be  arrested  by  his  body, 
and  to  be  imprisoned  and  k-  pt  and   detained  in  prison  for  a  long 

.  time,  to-wit,  for  the  space  of  one  day  then  next  following,  at  the 
expiration  of  which  said  time,  he  the  said  defendant  caused  the  said 
plaintiff  to  be  released  and  set  at  liberty,  and  wholly  abandoned  his 

.  said  prosecution,"  is  not  a  good  count  in  case  for  malicious  prosecution, 
but  is  a  good  count  in  trespass  for  false  imprisonment. — Ragsdale  v. 
Bowles,  62 

2.  If  counts  in  case  and  trespass  be  joined,  and  the  defendant  demurs 
to  one  count  only,  the  demurrer  must  be  overruled.  The  mis-joinder 
can  be  reached  alone  by  demurrer  to  the  declaration.  lb. 

MARRIAGE  AND  MARRIAGE  SETTLEMENT. 

1.  T.  M.  N.  and  A.  M.  C,  in  contemplation  of  marriage,  enter  into  a 
contract,  by  which  it  is  covenanted  and  agreed,  that  the  said  T.  M. 
N.,  the  intended  husband,  on  the  consummation  of  the  marriage, 
•hall  have  and  receive  all  the  property  of  the  said  A.  M.  C,  and 
in  consideration  thereof,  and  in  lieu  of  dower,  shall  settle  on  the 
said  A.  M.  C,  for  her  own  proper  use  and  benefit,  free  from  his  lia- 
bilities, a  sum  of  money  equal  to   the   value  of  the  property  thus 
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received,  and  charge  his  estate  to  that  extent:  //e?rf,  that  on  proof 
being  made  that  the  marriage  was  solemnized,  and  that  the  said 
T.  M.  N.  thereupon  received  from  the  said  A.  M.  C.  property  of 
the  value  of  twenty  thousand  dollars,  a  deed  of  trust,  afterwards  exe- 
cuted, in  consideration  of  the  provisions  of  said  contract,  by  the 
paid  T.  M.  N.  to  W.  M.  N.,  to  secuie  to  the  said  A.  M.  C.  the  pay- 
ment of  the  said  sum  of  twenty  thousand  dollars,  is  not  voluntary 
but  is  founded  on  a  full  and  valuable  consideration. — Lockwood  v. 
Nelson,  294 

2.  If  a  wife  purchases  property  from  a  firm,  of  which  her  husband  is  a 
member,  pays  for  it  with  money  furnished  by  him,  and  with  his  ac- 
quiescence takes  a  bill  of  sale  in  the  name  of  a  third  person  for  her 
use,  will  not  the  transfer  of  the  title  operate  as  a  postnuptial  settlement 
and  be  effectual  against  all  persons  except  creditors  ai»d  purchas- 
ers ? — QuERE.— Purycor,  ea?'r,  v.  Puryear,  486 

3.  An  antenuptial  agreement,  by  which  the  intended  wife,  in  considera- 
tion of  the  settlement  of  her  own  estate  to  her  sole  and  separate  use, 
releases  and  relinquishes  to  her  expected  husband  uU  claim  to  dower 
in  the  lands  of  which  he  may  be  seized  during  the  coverture,  is  not  a 
bar  to  a  proceeding  at  law,  after  his  death,  for  an  allotment  of  her 
dower. — Blackmon  v.  Blackmon  et  als.  633 

MISTAKE. 

1.  A  party  to  a  deed  or  other  instrument,  who  alleges  a  mistake  in 
drawing  it,  must  become  an  actor  in  seeking  to  reform  it :  until  re- 
formed, it  is  the  highest  evidence  of  the  contract,  and  cannot  be  con- 
tradicted or  varied  by  parol  proof — Hogan  et  als.  v.  Smith  et  als.  600 

2.  Where  the  return  of  a  sheriff  upon  a  writ  of  attachment  fixes  on  him 
a  liability  to  the  plaintiff,  it  is  not  competent  for  him  in  a  suit  by  the 
latter  founded  on  such  return  to  prove  that  it  is  incorrect.  In  such 
case,  a  direct  application  for  leave  to  amend  the  return  should  be  made 
to  the  court  whence  the  process  issued.— T?ie  Governor,  use  &-c.  v, 
Bancroft,  605 

MORTGAGE. 

1.  An  unregistered  mortgage  is  valid  and  operative  against  subsequent 
purchasers,  with  notice.  The  fact  that  the  mortgage  was  executed  in 
another  State,  whilst  the  property  was  in  this,  cannot  affect  the  prin- 
ciple.— Dearingy.  Watkins,  20 

2.  If  W.  borrows  money  from  C,  and  transfers  to  him,  "  as  collateral  se- 
curity" for  its  re-payment,  the  note  of  a  third  person,  for  nearly  dou- 
ble the  amount  of  the  sum  borrowed,  with  the  condition  that  in  case 
of  W.'s  default,  "  C.  is  to  hold  the  note  as  his  own  property,"  such  trans- 
fer, notwithstanding  the  condition,  is  to  be  deemed  a  security  merely, 
and  not  a  conditional  e9\e.— Williamson  v.  Culpep'per,  211 
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3.  If  the  parties  to  an  instrument,  at  the  time  of  its  execution,  intend  it 
as  a  secuiity,  whatever  may  be  its  form,  equity  will  consider  it  a  mort- 
gage ;  and  no  terms  or  words  used  in  it  will  be  allowed  to  change  its 
character  and  cut  off  the  right  of  redemption. — Robinson  v.  Far- 
relly,  472 

4.  Where  the  vendee  retains  the  right  to  demand  re-payment  of  the  ven- 
dor, notwithstanding  the  purchase,  and  although  the  property  should 
be  lost,  it  is  conclusive  to  show  that  the  transaction  was  intended  as  a 
security  and  not  a  conditional  sale.  lb. 

5.  If  the  vendee  takes  from  the  vendor  no  note  or  other  evidence  of  the 
debt,  it  is  a  strong  circumstance  to  show  that  a  sale  and  not  a  mort- 
gage was  intended,  but  it  is  by  no  means  conclusive.  lb. 

6.  Courts  of  Equity  incline  against  conditional  sales,  and  where  it  is 
-.  doubtful  from  all  the  circumstances  attendant  on  a  transaction,  whether 

a  conditional  sale  or  a  mortgage  was  intended,  Equity  will  treat.it  aa 
a  security  merely. — Tumipseed  v.  Cunningham,  .^  fiOl 

7.  Where  it  is  doubtful  whether  a  transaction  was  intended  as  a  condi- 
tional sale  or  a  mortgage,  it  is  the  duty  of  the  purchaser,  who  insists 
upon  the  former,  to  show  clearly  that  such  was  the  intention  of  ths 
parties  at  the  time  of  the  transaction.  i&. 

8.  A  mortgagee  may  release  his  mortgage  by  a  sufficient  parol  agree- 
ment, although  the  mortgage  be  under  seal  and  the  debt  unpaid.— WaZ- 
lis  V.  Long,  738 

See  Adverse  Possession,  3. 

DeedS)  atid  Registry  of,  2,  3,  4. 

MOTION. 

1.  The  lien  of  a  lessor  on  the  goods  and  chattels  upon  the  premises,  for 
the  rent  due  at  the  time  of  their  seizure  under  attachment  or  execu- 
tion, may  be  enforced  by  motion  to  the  court  to  which  the  process  is 
returnable,  to  direct  an  application  of  so  much  of  the  proceeds  of  the 
sale  as  may  be  necessary  to  discharge  it.'—The  Governor,  use  cj-c.  v. 
Bancroft  et  al.  605 

MULTIFARIOUSNESS. 

1.  A  bill  is  multifarious,  which  unites  a  joint  claim  againut  several  defen- 
dants, and  a  separate  claim  against  one  alone,  wiih  which  the  others 
have  no  connection. — Mcintosh  etahv.  Alexander  et  als.  87 

2.  The  general  rule  is,  that  a  demurrer  for  multifariousness,  like  a  de- 
.,  murrer  for  a  misjoinder  at  law,  goes  to  the  whole  suit,  and  if  sustained, 

the  bill  should  be  dismissed,  and  not  made  the  ground  of  partial  re- 
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jnew  trial. 

1.  A  writ  of  error  will  not  lie  on  the  order  of  an  inferior  Court  granting 
a  new  trial. — Walker  v.  Hale  et  al.  26 

2.  If  a  motion  is  made  for  a  new  trial  daring  the  term  at  which  a  case 
is  tried,  the  court  may  continue,  and  dispose  of  it  at  a  succeeding 
term.  lb. 

3.  If  a  party  moves  for  a  new  trial,  but  without  awaiting  the  action  of 
the  Court,  prosecutes  a  writ  of  error  to  this  Court,  where  the  judgment 
is  affirmed,  the  primary  Court  has  no  longer  the  power  to  grant  his 
motion.  lb. 

NON-CLAIM,  STATUTE  OF. 

1.  Tlje  statute  oi  non-claim  Aoes  not  begin  to  run  in  favor  of  the  personal 
representative  of  the  endorser  of  a  negotiable  note,  until  its  maturity. — 
CockrilTs  AdmW  v.  Hobson,  use  &c.  391 

2.  The  fact  that  an  endorser,  without  the  knowledge  of  the  endorsee,  was 
indemnified  by  the  maker,  and  demand  and  notice  thereby  waived,  can- 
not have  the  effect  to  set  the  statute  of  non-claim  in  operation  before 
the  maturity  of  the  note.  lb. 

3.  The  omission  of  the  holder  of  a  promissory  note  to  present  it  to  the 
personal  representative  of  the  deceased  principal,  within  eighteen 
months  after  grant  of  letters  of  administration,  will  not  release  one  co- 
surety from  contribution  to  another,  who  has  subsequently  paid  the 
debt. — Evans,  adm'r,v.  Evans,  465 

NONSUIT. 

1.  The  courts  of  this  State  cannot  order  a  nonsuit,  or  compel  a  plaintiff 
to  take  one,  without  his  consent. — Saunders  v.  Coffin,  421 

NOTICE. 

1.  Whatever  is  sufficient  to  put  a  party  on  inquiry,  must  be  regarded  as 
sufficient  to  charge  him  with  notice.— //crftert  v.  Hanrick,  681 

NUISANCE. 

1.  Will  any  length  of  time  enable  a  party  to  prescribe  for  a  nuisance? — 

QuERZ.— Lewis  v.  Stein,  214 

2.  No  grant,  licence  or  authority  to  erect  or  continue  a  nuisance  can  be 
presumed  from  length  of  lime,  in  opposition  to  repeated  intermediate  ex- 
pressions of  the  Legislative  will,  prohibiting  its  erection.  lb. 

3.  It  is  a  nuisance  to  throw  from  day  to  day  into  water,  used  for  the  or- 
dinary purposes  of  life,  any  substance  that  renders  it  less  pure  and 
excites  disgust  in  those  who  use  it.  lb. 
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1.  Where  on  the  final  settlement  of  an  estate,  it  is  shown  that  a  slave 
included  in  the  inventory  was  purchased  by  the  administratrix  after 
the  death  of  her  intestate,  and  paid  for  with  $375  of  her  individual 
funds,  and  $62.50  of  the  funds  of  the  estate,  and  that  in  the  accounts 
rendered  she  had  debited  herself  with  the  latter  amount  and  interest 
thereon,  it  is  not  error  in  the  Orphans'  Court  to  refuse  to  regard  said 
slave  as  assets  of  the  estate,  or  1o  charge  the  administratrix  with  its 
value. — Craig  &,  Wife  v  McGeliee  &  Armstrong,  41 

2.  Where  an  administratrix,  duly  authorized  by  the  court  to  keep  to- 
gether the  personal  estate  of  her  intestate  for  the  term  often  years, 
unites  her  own  labor,  and  that  of  a  slave,  belonging  to  her,  with  the 
labor  of  the  slaves  of  the  estate, — charges  herself  with  the  entire  pro- 
ceeds of  the  crops, — and,  t>y  her  prudence  and  diligence,  so  manages 
the  trust  as  to  advance  the  interest  of  the  beneficiaries, — she  is  enti- 
tled, on  final  settlement,  to  a  fair  compensation  for  the  services  of  her- 
self and  slave.  lb: 

3.  It  is  error  to  decree  a  sale  of  the  lands  of  a  decedent  on  the  petition  of 
the  personal  representative,  without  the  previous  appointment  of  a 
guardian  ad  litem  for  the  infant  heirs.  lb. 

4.  The  Orphans'  Court  has  not  the  power  to  vacate  a  judgment  for 
costs  as  to  one  party,  and  adjudge  them  against  the  other,  at  a  term  of 
the  court  subsequent  to  that  at  which  the  judgtnent  was  rendered. — 
NolMTid  et  al.  V.  Lock,  62 

5.  The  Orphans'  Court,  except  in  cases  of  contested  wills  and  insolvent 
estates,  has  no  authority  to  summon  a  jury,  unless  it  becomes  neces- 
sary, in  the  progress  of  a  cause,  to  ascertain  the  truth  as  to  some  dis- 
puted question  of  fact,  in  reference  to  which  the  testimony  is  so  con- 
flicting that  the  court  is  left  in  doubt  as  to  what  should  be  its  decision. 
— Savage,  guardian  dj-c.  v.  Dickson,  257 

6.  To  authorise  the  vendee  of  real  estate,  who  holds  the  bond  of  the  de- 
ceased vendor,  to  proceed  in  the  Orphans'  Court  to  compel  the  per- 
sonal representative  to  make  him  a  title,  it  is  necessary  that  the  peti- 
tion should  disclose  that  the  deceased  was  the  owner  of  the  land  at  the 
time  of  his  death. — Driver,  admr,  v.  Hudspeth,  348 

7.  In  proceedings  on  a  petition  by  the  vendee  of  real  estate  to  compel 
the  personal  representative  of  a  deceased  vendor  to  make  him  a  title, 
the  Orphans'  Court  has  no  power  to  impannel  a  jury,  unless  a  real 
doubt  arises  as  to  some  disputed  fact ;  and  in  such  case  the  testimony 
showing  the  necessity  for  so  doing  must  be  spread  upon  the  re- 
cord, lb. 

8.  A  vendor  of  land,  who  has  executed  his  bond,  conditioned  to  make 
title  upon  the  payment  of  the  purchase  money,  has  a  hen  on  the  land 
until  such  payment  is  made,  and  the  vendee  must  show  that  he  has 
an  equitable  right  to  the  land,  freed  from  such  lien,  before  the  Orphans 
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Court  can  decree  that  the  legal  title  be  conveyed  to  him  by  the  per- 
sonal representative  of  the  vendor.  Such  a  lien  is  regarded  in  the 
fiature  of  a  mortgage,  and  the  fact  that  the  notes  given  for  the  pur- 
chase money  are  barred  by  the  statute  of  limitations  does  not  destroy 
it.  lb. 

9.  To  render  the  annual  settlements  of  an  administrator  frima  facie  evi- 
dence, so  as  to  dispense  with  further  proof  of  the  items  on  final  settle- 
ment, it  is  necessary  that  the  distributees  should  have  been  allowed  an 
opportunity  of  objecting  to  the  items,  and  contesting  their  correctness. 
—  Willis'  AdnCr  v.  Willis'  Distributees,  652 

10.  Where,  on  the  application  of  an  administrator  for  final  settlement,  the 
.court  orders  publication  "  for  three  consecutive  times,"  &c.,  and  the 
decree  recites  that  it  was  so  made,  it  cannot  be  intended  that  publica- 
tion was  made  for  three  consecutive  weeks,  as  required  by  the  statute, 
and  the  decree  is  consequently  erroneous. — JerAins^ Distributees  v.  Jeri' 
kins'  Adm^rs,  693 

11.  A  guardian  ad  litem  for  infant  distributees  should  be  appointed  a  suf- 
ficient length  of  time  before  the  day  of  final  settlement  to  enable  him 
to  examine  the  accounts  filed  by  the  administrator;  and  the  record 
should  not  only  show  the  appointment,  but  his  acceptance  of  the  trust 
—otherwise  the  decree  will  be  reversed.  lb. 

12.  On  final  settlement  of  the  accounts  of  an  executor  or  administrator, 
the  Orphans'  Court  does  not  possess  the  power  to  render  a  decree  in 
his  favor,  or  to  go  further  than  to  discharge  him.  Where  the  court, 
therefore,  certifies  a  balance  in  his  favor,  it  is  cwam  non  judice,  and 
cannot  be  received  as  evidence  against  the  administrator  de  bonis  non. 
'—Brazier  &,  Co.  v.  King,  730 

13.  The  Orphans'  Court,  that  has  jurisdiction  of  the  person  and  estate  of 
a  minor,  has  the  exclusive  authority  to  appoint  his  guardian  ;  and  the' 
appointment  of  such  guardian  by  the  Orphans'  Court  of  a  different 
county  is  void. — Dorman.  guardian,  v.  Ogbourne,  759 

14.  When  an  Orphans'  Court  takes  rightful  jurisdiction  of  a  minor  and 
his  estate,  it  cannot  be  divested  of  it,  except  in  cases  and  under  pro- 
ceedings provided  for  by  the  act  of  the  13th  February  1843,  and  the 
act  of  which  that  is  amendatory.  '  lb. 

15.  A  joint  administrator  cannot  complain  that  separate  judgments  are  ren- 
dered against  him  and  his  co-administrator  for  the  assets  found  in  their 
hands  respectively  :  It  is  error  without  injury,  and  constitutes  no  ground 
for  reyeisz.\.—Kavanaugh  4'  Wife  v.  Thompson  cf*  Wife  ct  als.       817 

16.  Administrators  cannot  complain  that  a  decree,  regular  in  form,  is  rendered 
against  them  in  favor  of  infant  distributees,  without  the  appointment  of 
guardians  ad  litem.  lb. 

17.  It  is  the  duty  of  the  court  to  protect  the  inteiest  of  minors,  by  permitting 
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them,  where  they  have  an  election,  to  make  that  which  will  be  most  ad- 
vantageous to  them,  even  after  they  have  indicated  an  intention  to  make 
one  which  is  less  so. — lb.  818 

See  Evidence,  42. 

Estates  of  Deceased  Persons,  1, 2,  3. 
Judgment  and  Decree,  1,  5. 
Partition,  4. 
.  WiUs,  Sfc.  3. 

PARENT  AND  CHILD. 

1.  A  mother,  in  poor  circumstances,  is  not  bound  to  support  her  infant 
child,  when  it  can  be  supported  out  of  its  own  estate,  and  where  she 
has  done  so,  a  just  allowance  should  be  made  to  her  for  its  past  main- 
tenance.— Stewart,  guardian,  v.  Lewis,  by  his  guardian,  734 

PARTIES  TO  ACTIONS. 

1.  The  Judge  of  a  County  Court  cannot  sue,  in  his  own  name  ahne,  on 
the  bond  of  an  executor  or  administrator.  The  suit  must  be  in  his 
name  for  the  use  of  the  person  aggrieved. — Perkins  v.  Moore,  Jvdge,use 
&c.  9 

2.  Under  the  act  of  1821,  (Clay's  Dig.  227,  {  30,)  the  administrator  de 
bonis  non  of  an  estate  is  the  proper  person  to  revive  and  enforce  a 
judgment  belonging  to  the  estate,  and  recovered  in  the  name  of  the 
deceased  administrator  in  chief. —  Warren,  ex'r,v.  Rist,adm^r,         686 

3.  A  proceeding  by  supersedeas  to  arrest  and  have  entry  of  satisfaction  of  an 
execution,  is  a  suit  between  the  parties  to  the  judgment,  and  the  pleadings 
■must  be  made  up  in  their  names.  A  stranger  to  the  record,  though  he 
be  the  assignee  of  the  judgment,  cannot  be  permitted  to  intervene  and  ten- 
der an  issue  in  his  own  name. — Edwards  v.  Lewis,  813 

See  Sales  under  Judicial  Process,  3. 

PARTITION. 

1.  Where  land  descends  to  six  heirs,  and  some  of  them,  without  the  con- 
currence of  the  others,  transfer  to  a  third  person  one  undivided  seventh 
part  of  the  whole,  it  is  not  erroneous,  on  an  application  for  partition 
under  the  statute,  to  divide  the  land  into  six  equal  parts  only,  and  pro- 
ceed to  a  partition  without  noticing  the  claim  of  such  third  person.— 
Heirs  of  Bryant  v.  Steams,  302 

2.  The  statute  reqliires,  that  in  a  proceeding  for  partition,  the  surveyor 
and  chain-carriers  shall  be  sworn  prior  to  the  survey,  and  that  the  sur- 
vey shall  be  made  in  the  presence  of  the  commissioners,  but  these  facta 
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need  not  appear  in  the  return.   The  legal  presumption  is,  that  the  com- 
missioners have  done  their  duty,  until  the  contrary  is  shown.  lb. 

3.  The  mere  fact  that  one  of  several  coparceners,  or  tenants  in  common, 
is  a  lunatic,  does  not  divest  the  jurisdiction  conferrei'by  the  statute 
in  proceedings  for  partition.  Jb. 

4.  The  Judge  of  an  Orphans'  Court  has  jurisdiction  of  an  application  for 
partition  under  the  act  of  1803  (Clay's  Dig.  386.)  The  jurisdiction 
vests  in  him  as  Judge,  and  whether  he  be  called  the  Judge  of  the  Coun- 
ty Court,  or  the  Judge  of  the  Orphans'  Court,  is  wholly  imma- 
terial, lb. 

5.  A  proceeding  under  the  act  of  1803  for  partition  is  not  such  a  judg- 
ment, sentence  or  decree,  as  will  sustain  a  writ  of  error.  Certiorari  is 
the  only  process  by  which  it  can  be  brought  under  review.  lb. 

PARTNERS  AND  PARTNERSHIP. 

1.  It  is  well  settled,  that  in  an  action  at  law  by  partners  all  must  be  enti- 
tled to  recover,  or  the  action  cannot  be  maintained  :  When,  therefore, 
one  of  two  partners,  either  before  or  after  the  dissolution  of  the  firm 
does  an  act  which  bars  him,  it  will  equally  preclude  the  other  from 
bringing  a  suit  in  the  partnership  name. — Cochran  &  Estill  v.  Cun- 
ningham's ExW,  448 

2.  A  subsequent  parol  ratification  by  one  partner  of  a  deed  for  land, 
executed  by  his  copartner  in  the  name  of  each,  is  an  adoption  of  the 
deed  as  his  own,  and  renders  it  binding  upon  him  from  its  date. — Her- 
bert V.  Hanrick,  681 

See  Evidence,  13. 
Witness,  9. 

PAYMENT. 

1.  S.,  the  endorser  on  a  protested  bill  of  exchange,  held  by  the  Branch 
Bank  at  Decatur,  procured  a  discount  of  his  note  with  a  view  of  pay- 
ing the  bill,  but  having  given  no  direction  as  to  the  application  of  the 
proceeds,  they  were  placed  to  his  credit  on  the  books  of  the  Bank,  and 
some  time  afterwards  applied  by  the  cashier  to  the  payment  of  the 
note,  which  was  thereupon  cancelled  and  delivered  over  to  S.  Held — 
That,  in  the  absence  of  other  proof,  the  note  must  be  considered  as 
extinguished,  and  no  action  can  be  maintained  upon  it  by  the  Bank. 
Shaw  el  ah  v.  The  Br.  Bank  at  Decatur,  708 

PLEADINGS  AT  LAW. 

1.  A  declaration  on  an  administration  bond,  after  final  decree  in  the 
Orphans'   Court  against  the  executor,  which  avers  the    bequest, 
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the  rendition  of  the  final  decree  in  favor  of  the  plaintiff,  and  the  re- 
fusal of  the  executor  to  pay,  is  sufficient.— PerWns  v.  Moore,  Judge, 
use,  &.C.  9 

2.  A  plea  of  fbrmer  recovery,  whioh  discloses  the  fact  that  the  former 
judgment  was  not  a  judgment  on  the  merits,  is  bad  on  demur- 
rer, lb. 

3.  A  plea  of  former  recovery,  which  avers  "  that  the  plaintiff  impleaded 
the  defendant  and  one  E.  B.  &  E.  E.  in  a  previous  action  of  debt,  on 
the  same  bond  and  condition  now  sued  upon,  and  in  the  same  Court, 
and  assigned  in  his  declaration  the  same  breaches  of  the  condition  of 
said  bond  now  assigned,"  &.c.,  identifies  with  sufficient  certainty  the 
two  causes  of  action. — Perkins  v.  Moore,  Judge,  &c.  17 

4.  R.  and  others  execute  a  bond  to  D.,  conditioned  to  '•  forever  indem- 
nify and  hold  harmless  the  said  D.  from  all  loss  and  liability  as  a  stock- 
holder or  officer  of  the  Irwinton  Bridge  Company,"  of  which  D.  was 
the  President.  D.  sues  R.  on  the  bond,  and  assigns  as  a  breach  of  its 
condition,  that  a  suit  was  instituted  against  the  company,  to  conduct 
which  it  became  necessary  to  retain  counsel,  and  that  the  plaintiff,  be- 
ing its  President,  and  authorized  by  it  to  manage  said  suit,  finding  it 
impracticable  to  engage  the  services  of  counsel  on  the  credit  of  the 
company,  did  so  on  his  individual  responsibility,  and  has  been  com- 
pelled to  pay  therefor  a  certain  sum  of  money,  which  the  company  has 
never  refunded  : — Held,  that  the  assignment  does  not  set  out  such  a 
breach  as  entitles  the  plaintiff  to  recover,  and  that  a  demurrer  to  it 
should  have  been  snstainei.-^Ridgell  v.  Dale,  36 

5.  A  declaration  in  covenant  must  clearly  fchow  that  the  covenant  is 
broken.  lb. 

6.  A  count,  which  avers  "  that  the  defendant  falsely,  maliciously,  and 
without  probable  cause,  charged  the  said  plaintiff  with  the  crime  of 
felony,  and  upon  said  charge,  falsely,  maliciously,  and  without  proba- 
ble cause,  caused  the  said  plaintiff  to  be  arrested  by  his  body,  and  to 
be  imprisoned  and  kept  and  detained  in  prison  for  a  bng  time,  to-wit, 
for  the  space  of  one  day  then  next  following,  at  the  expiration  of  which 
paid  time,  he  the  said  defendant  Caused  the  said  plaintiff  to  be  released 
and  set  at  liberty,  and  wholly  abandoned  his  said  prosecution,"  is  not 
a  good  count  in  case  for  malicious  prosecution,  but  is  a  good  count  in 
trespass  for  false  imprisonment.^ — Ragsdale  v.  Bowles,  62 

7.  If  counts  in  case  and  trespass  be  joined,  and  the  defendant  demurs 
to  one  count  only,  the  demurrer  must  be  overruled.  The  mis-joinder 
can  be  reached  alone  by  demurrer  to  the  declaration.  lb, 

8.  In  a  proceeding  by  scire  facias  to  revive  a  judgment,  a  plea  that  seeks 
to  reach  behind  the  judgment,  or  to  set  up  a  defence  against  the  ori- 
ginal cause  of  action,  is  bad  on  demurrer.— itft7Zer  et  al.  v,  Shackel- 
ford, '  .  95 


INDEX.  883 

PLEADINGS  AT  LAW— continued. 

9.  A  scire  facias  to  revive  a  judgment  must  set  forth  the  ground  on 
which  the  revival  is  sought,  and  if  it  omits  to  do  so,  it  is  fatally  defec- 
tive, lb. 

10.  A  plea,  which  professes  to  answer  the  whole,  but  which,  in  fact,  an- 
swers only  a  part  of  the  cause  of  action,  leaving  the  remainder  unan« 
swered,  is  bad  on  demurrer. — White  v.  Yarbrovgh,  109 

11.  The  verbal  affirmance  of  a  contract,  made  during  minority,  renders 
it  valid  from  its  date,  and,  whether  under  seal  or  not,  the  contract 
maj  be  declared  on  without  noticing  the  subsequent  promise.  The 
subsequent  promise  is  in  legal  effect  but  a  waiver  of  the  defence  of 
infancy,  and  a  ratification  of  the  original  contract. —  West  v.  Peri' 
ny,  186 

12.  Every  writing,  which  is  the  foundation  of  an  action,  being  made  by  the 
statute  of  1811  (Clay's  Dig.  340,  { 152)  "evidence  of  the  debt  or  duty 
for  which  it  was  given,"  it  is  not  necessary,  in  declaring  on  a  pro- 
missory note,  to  allege  the  consideration.  The  fact  that  the  note  ap- 
pears on  its  face  to  have  been  given  for  the  debt  of  another  cannot 
affect  the  principle. — Thompson  v.  Hall,  204 

13.  A  count  in  a  declaration  against  a  bankrupt  on  a  pre-existing  liability 
as  the  endorser  of  a  promissory  note,  upon  which  he  had  been  charged 
by  regular  proceedings  against  the  makers,  which,  after  stating  that 
the  makers  on  bill  filed,  &e.  obtained  an  order  enjoining  the  parties — 
that  on  the  final  hearing  said  injunction  was  by  decree  of  the  Chan- 
cellor made  perpetual — and  that  from  this  decree  an  appeal  was  taken 
to  the  Supreme  Court,  avers,  "that  after  the  discharge  of  said  defend- 
ant in  bankruptcy,  and  whilst  the  said  appeal  was  pending  in  the  Su- 
preme Court,  the  said  defendant  undertook  and  faithfully  promised  the 
plaintiff,  that  if  plaintiff  should  lose  said  case  in  the  Supreme  Court, 
he  would  make  it  good  to  him,  and  plaintiff  should  lose  nothing  by 
said  endorsement  of  the  note — and  that  the  said  decree  of  the  Chan- 
cellor was  subsequently  by  said  Supreme  Court  in  all  things  affirmed," 
sets  out  a  sufficient  consideration  to  support  a  subsequent  promise.— 
Hemdon  v.  Givens,  261 

14.  Where  in  an  action  on  a  promissory  note  by  the  endorsee  against  the 
maker,  the  defence  set  up  is  a  want  of  legal  title  in  the  plaintiff,  a  plea 
verified  by  affidavit  is  not  necessary,  but  evidence  appropriate  to  the 

•  issue  may  be  introduced  under  the  plea  of  non  assumpsit  — Birch  v. 
Tillotson,  '  387 

15.  Where  a  count  in  a  declaration  by  the  endorsee  against  the  personal 
representatives  of  the  endorser  of  a  negotiable  note,  avers,  that  by 
an  agreement  between  the  maker  and  endorser  the  surplus  value  of 
certain  slaves,  held  by  the  latter  as  an  indemnity,  was,  af\er  the  pay- 
ment of  the  sum  of  ^4646  13,  to  be  applied  to  the  discharge  of  several 
notes,  of  which  the  note  sued  on  was  one,  and  in  the  event  the  endorser 
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should  keep  the  slaves,  &c.  the  surplus  should  be  ascertained  by  three 
disinterested  persons,  &c  ,  and  farther  avers  that  said  surplus  was  suf- 
ficient fully  to  indemnify  the  endorser,  &c : — Held,  that  the  count  Ls  not 
■  defective,  because  it  fails  to  avei  that  the  surplus  had  been  ascertained 
in  the  mode  designated  by  the  agreement. — CockrilVs  AdmW  v.  Hoison, 
use,  4^.  391 

16.  Where  in  an  action  on  a  sheriff's  bond  the  breach  assigned  is  that  he 
failed  to  pay  over  to  the  plaintiffs  the  proceeds  of  goods  sold  under 
process,  a  plea  avering  "  that  while  the  said  money  was  in  the  custody 
of  the  law,  one  Claude  Beraujohn,  by  motion  made,  &c.,  in  pursuance 
of  notice  by  him  previously  given,  &c.,  obtained  the  direction  of  the 
court  to  pay  over  to  said  Beraujohn  the  sum  of  $106,  which  remained 
due  him  for  the  rent  of  the  premises,  whereon  said  goods  were  when 
seized,  which  said  amount  was  paid  to  said  Beraujohn,  and  the  re- 
mainder to  the  plaintiff's  attorney  before  action  brought,"  is  not  bad 
for  duplicity. —  The  Governor,  use  &c.  v.  Bancroft  et  al.  605 

17.  Where  a  plea  is  pleaded  in  short  by  consent  and  the  plaintiff  demurs, 
he  cannot  object  that  the  plea  does  not  inform  him  with  precision 
of  the  evidence  by  which  the  defendant  intends  to  make  out  his  de- 
fence, lb. 

18.  Where  a  scire  facias  to  revive  a  judgment  recites  that  B.  W.  in  his 
life  time, "under  the  style  and  description  of  B.  W.,  administrator  of 
all  and  singular  the  goods  and  chattels,  rights  and  credits  of  E.  J.  C, 
deceased,"  recovered  a  judgment,  &c.,  it  cannot  be  intended  that  the 
judgment  was  recovered  by  him  as  administrator,  but  the  words 
"style,"  &c.  must  be  regarded  as  descriptive  merely. — Warren,  cx'r, 
V.  Rist,  adm'r,  686 

19.  Non-assumpsit  infra  sex  annas  is  a  good  plea  in  indebitatus  assump' 
sit. — Ware  &  Cowles  v.  Dudley,  742 

20.  A  pleading  is  to  be  taken  most  strongly  against  the  party  whose  pleading 
it  is ;  and  where  the  plaintiff,  in  his  replication  to  a  plea  of  the  defendant, 
avers  that  the  promise  alleged  was  to  pay  out  of  the  proceeds  of  a  note, 
"  when  said  note  was  collected,"  the  averment  must  be  understood  to  mean 
when  the  whole  amount  was  collected.  lb. 

21.  The  pleader  need  only  state  so  much  of  a  contract  as  shows  the  plaintiff's 
right  to  recover :  He  may  state  it  according  to  its  legal  effect,  and  is  not 
bound  to  state  that  which  is  merely  matter  of  e\idence.-Ada7ns  v. 
Davis,  748 

PRACTICE  AT  LAW. 

1.  If  a  motion  is  made  for  a  new  trial,  during  the  Term  at  which  a  case 
is  tried,  the  Court  may  continue,  and  dispose  of  it  at  a  succeeding 
Teim.— Walker  v.  Hale  et  al.  26 
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2.  If  a  party  moves  for  a  new  trial,  but  without  awaiting  the  action  of 
the  Court,  prosecutes  a  writ  of  error  to  this  Court,  where  the  judgment 
is  affirmed,  the  primary  Court  has  no  longer  the  power  to  grant  his 
motion.  lb. 

3.  If  a  party  offers  in  evidence  an  entire  record,  a  part  of  which  is  legrl, 
and  a  part  illegal  testimony,  the  court  commits  no  error  in  excluding 
the  whole. — Kenan  v.  Holloway,  64 

4.  In  an  action  of  trespass  to  try  titles,  instituted  against  a  mort- 
gagor in  possession,  the  mortgagee,  if  entitled  to  the  right  of  entry, 
may  be  admitted  as  a  party  defendant. — Nci)le  et  al.  v.  Coleman  &, 
Gunter,  77 

5.  It  is  not  necessary,  that  a  party  should  introduce  a  subscribing  wit- 
ness to  an  instrument,  who  is  incompetent  to  testify,  and  give  the  op- 
posite party  an  opportunity  of  waiving  all  objection  to  his  competency, 
before  he  is  allowed  to  prove  its  execution  by  other  testimony.— £«'rs 
of  Robertson  y.  Allen,  106 

6.  An  entry  of  record,  in  a  suit  commenced  in  the  name  of  T.  S.,  that 
it  was  represented  to  the  court  that  G.  D.  M.  was  the  administrator 
of  T.  S.,  with  a  prayer  that  G.  D.  M.  be  made  a  party  plaintiff,  is  suf- 
ficient to  authorise  the  appellate  court  to  infer  the  death  of  T.  S.,  and 
that  the  action  of  the  court  was  based  on  sufficient  evidence  of  that 
fact. — Godbold  et  al.  v.  Meggison,  adrnW,  '  140 

7.  Where  service  of  the  writ  has  been  accepted,  and  omitted  to  be 
proved,  it  may  be  proved  and  entered  at  a  subsequent  term ;  and  where 
the  record  disclosed  an  order  "  that  proof  of  the  acceptance  of  the  writ 
be  now  entered  as  of  the  last  term,"  this  court  will  intend  that  the 
proof  was  made.  lb. 

8.  Upon  notice  to  the  plaintiff,  under  the  dghth  rule  for  the  regulation 
of"  practice  in  the  Circuit  and  County  Courts,"  to  produce  the  writing 
sued  on,  the  sufficiency  of  the  excuse  for  itis  non-production  is  ad- 
dressed to  the  discretion  of  the  primary  court,  and  its  decision  is  con- 
clusive.— Hemdon  v.  Givens,  261 

9.  It  being  made  to  appear  to  the  Judge  of  the  County  Court,  that  his 
son  is  beneficially  interested  in  a  cause  pending  before  him,  he  makes 
an  order  for  its  transfer  to  the  Circuit  Court,  where  the  parties  after- 
wards join  issue  and  proceed  to  trial :  Held — 1.  That  the  act  of  1831 
is  a  sufficient  warrant  for  the  transfer.  2.  That  the  joinder  in  issue 
and  going  to  trial  in  the  Circuit  Court  is  a  waiver  of  objection.  3.  Can 
the  objection  be  made  upon  writ  of  error,  oi*  should  not  the  party  ob- 
jecting have  prayed  a  mandamus  to  rescind  the  order?  Quere. — Mars- 
ton  V.  Carr,  325 

10.  The  judgments  a. id  proceedings  of  a  court  are  considered  in  fieri  un- 
til the  close  of  the  term  at  which  they  are  entered.  The  continuance 
of  a  cause  may  therefore  be  set  aside  during  the  same  term,  and  the 
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parties  required  to  go  to  trial,  if  the  court  is  satisfied  that  no  injustice 
will  thereby  be  done  to  either  of  them. — Saunders  v.  Coffin,  421 

11.  The  courts  of  this  state  cannot  order  a  non-suit,  or  compel  a  plaintifF 
to  take  one,  without  his  consent.  lb. 

12.  The  fact  that  the  execution,  under  which  a  sale  is  made,  has  not 
been  returned  to  the  court  whence  it  issued,  interposes  no  objection 
to  its  entertaining  a  motion  to  set  aside  the  sale. — Lee  v.  Davis 
elal.  616 

13.  The  admission  in  evidence  of  a  second  deposition  of  the  same  witness, 
taken  without  a  previous  order,  is  a  matter  entirely  within  the  discre- 
tion of  the  primary  court,  and  is  not  revisable  on  error. — Herbert  v. 
Hanricky  681 

14.  In  criminal,  as  well  as  in  civil  cases,  it  is  within  the  discretion  of  tho 
court,  on  the  application  of  either  party,  to  require  the  witnesses  to  be  ex- 
amined out  of  the  hearing  of  each  other,  and  its  ruling  in  that  respect  can- 
not be  assigned  as  error. — McLean  v.  The  State,  672 

15.  A  guardian  ad  litem  for  infant  distributees  should  be  appointed  a  suf- 
ficient length  of  time  before  the  day  of  final  settlement  to  enable  him 
to  examine  the  accounts  filed  by  the  administrator;  and  the  record 
should  not  only  show  the  appointment,  but  his  acceptance  of  the  trust — 
otherwise  the  judgment  will  be  reversed. — Jenkins^  Distributees  v.  Jen- 
kin's  Admr's,  693 

See  Discovery^  4*c.  1. 

PRINCIPAL  AND  AGENT.  ♦ 

1.  A  written  power  to  an  agent,  in  charge  of  the  plantation  of  his  prin- 
cipal, "to  act  for  him  in  all  cases  whatever,  and  to  do  all  which 
he  might  himself  do,"  coupled  with  subsequent  verbal  instructions, 
when  about  to  breaK  up  the  plantation  and  remove  his  family.to 
another  State,  "to  settle  up  or  discharge  all  demands  against  the 
family  before  he  (the  agent)  left,  and,  acting  under  the  power  of  at- 
torney, to  do  all  that  might  be  necessary,"  will  not  confer  on  the 
agent  the  authority  to  sell  the  slaves  of  his  principal. —  Dearing  v. 
Lightfoot,  28 

3.  If  an  agent,  transcending  his  authority,  sells  the  slaves  of  his  princi- 
pal, and  the  principal  ratifies  the  act,  the  purchaser  is  entitled  to  hold 
the  slaves  as  against  a  prior  unregistered  mortgage,  of  which  he  had 
no  notice  at  the  time  of  such  ratification.  lb. 

3.  W.,  a  resident  of  North  Carolina,  executed  to  C,  of  the  same  State,  a 
power  of  attorney  to  receive  a  slave  from  S.,  who  resided  in  Alabama, 
and  to  sell  him:  C.  passing  through  Alabama  on  his  way  to  Missis- 
sippi, received  the  slave  frem  S.  and  endeavored  to  sell  him,  but  failed 
to  do  so :    He  then  endeavored  to  hire  him,  but  in  this  also  was  un- 
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successful,  and,  not  being  authorised  to  incur  the  expense  of  taking 
the  slave  along  with  him  in  the  stage — the  mode  of  conveyance  by 
which  he  was  travelling — he  thereupon  left  him  with  S.,  free  of  hire, 
until  W.  could  be  informed  of  the  circumstances  and  make  some  other 
disposition  of  the  slave :  Held — That  in  this  unforeseen  emergency, 
the  agent  acted  in  the  line  of  his  duty,  and  that  S.  is  not  liable  for  the 
hire  of  the  slave. —  Williams  v.  Shackelford,  318 

4.  The  declarations  of  an  agent,  acting  within  the  scope  of  his  authority, 
and  of  the  party  with  whom  he  contracts,  when  made  at  the  time  of  a 
transaction,  are  a  part  of  the  res  gestcc,  and  admissible  in  evi- 
dence, lb. 

6,  If  a  third  person  contracts  with  a  journeyman  for  the  performance  of 
work,  without  the  name  of  his  employer  being  disclosed,  and,  suppos- 
ing him  to  be  the  party  entitled  to  receive  it,  pays  him  therefor,  he  is 
discharged  from  all  liability  to  the  employer.—  Copeland  v.  Touch- 
stone 333 

6.  A  simple  power  from  a  principal  to  his  attorney,  authorising  him  to 
confess  judgment  in  favor  of  a  third  person,  which  is  unsupported  by 
a  consideration  and  is  not  given  as  a  security  for  a  debt,  or  to  render 
a  security  effectual,  until  executed,  is  revocable  at  the  pleasure  of  the 
principal. — Evans  v.  Fearne,  Crenshaw  &  Co.  689 

7.  If  a  collector,  before  demand  or  notice,  pays  over  to  the  treasurer 
taxes,  received  bj  him  under  color,  but  without  authority  of  law,  such 
payment  will  discharge  him  from  all  liability  to  the  party  by  whom  they 
were  paid.— Cru/cA^Zti  v.  Wood,  703 

8.  When  an  attorney,  employed  to  collect  money,  is  called  on  for  a  set- 
tlement, his  admission  of  the  amount  collected  is  competent  evidence 
against  his  client,  but  the  client  may  nevertheless  show  by  other  proof 
that  the  fact  admitted  did  not  in  truth  exist. — McRae  etal.v.  Ins.  Bank 
<4  Columbus,  755 

PRINCIPAL  AND  SURETY. 

1.  Can  a  surety,  when  sued  at  law  by  hia  co-surety  for  contribution,  im- 
peach the  validity  of  a  purchase  by  the  latter  of  trust  property,  con- 
reyed  by  the  principal  for  his  indemnity,  to  reduce  the  recovery,  or 
must  he  not  in  such  case  resort  to  a  Court  of  Equity  for  relief? — Qu. 
— John,  adm'r,  v.  Jones,  464 

%  Where  property  is  conveyed  by  the  principal  for  the  indemnity  of  a 
surety,  his  co-surety  is  liable  for  contribution,  as  to  any  balance  that 
may  remain  due,  afler  a  faithful  application  of  the  proceeds  of  the  trust 
estate  towards  the  extinguishment  of  the  debts.  Jb. 

3.  One  surety,  having  funds  of  the  principal  in  his  hands,  for  the  pur- 
pose of  paying  the  joint  liability,  cannot,  as  against  his  co-surety,  be 
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allowed  reimbursement,  out  of  the  trust  estate,  for  costs,  commissions 
and  damages,  that  subsequently  accrue,  without  the  latter's  con- 
sent, lb. 

4.  A  surety,  against  whom  a  judgment  is  rendered,  does  not  lose  his 
right  to  have  contribution  from  his  co-surety,  by  sueing  out  a  writ  of 
error  and  superseding  the  judgment.  Ih. 

6.  A.  J.,  for  the  indemnity  of  P.  J.,  a  surety,  executes  to  W.  a  deed  of 
trust  on  two  parcels  of  land,  &c.,  which  provides,  that  should  the  said 
P.  J.,  in  consequence  of  his  liability,  at  any  time  thereafter,  "  suffer 
loss  or  damage,  or  be  compelled  to  pay  the  said  debts,  or  any  part 
thereof,  the  said  W.,  when  requested  by  the  said  P.  J  ,  shall  proceed  to 
sell  the  property,  or  so  much  thereof  as  may  be  deemed  sufficient,  and 
from  the  proceeds  of  the  sale  reimburse  and  satisfy  the  said  P.  J.  for 
all  loss  or  damage  which  he  may  have  sustained  :"  P.  J.  is  compelled 
to  pay  a  sum  of  money  for  A.  J.  greatly  less  than  the  conjoint  value  of 
the  two  parcels  of  land,  and,  at  his  request,  W.  advertises  the  lands  for 
sale,  but  A.  J.  objects  to  one  parcel  of  the  land  being  sold  separately 
from  the  other,  as  contemplated  by  the  deed,  for  the  reason  that  they 
•will  not  thus  sold  command  their  full  value:  The  parties  thereupon 
enter  into  an  agreement,  by  which  A.  J.  consents  to  a  sale  of  the  two 
paicels  of  land  together,  and  an  appropriation  of  the  proceeds,  not  only 
to  the  reimbursement  of  P.  J.,  but  towards  the  extinguishment  of  the 
other  liabilities  provided  for  in  the  deed,  and  in  consideration  thereof, 
P.  J.  covenants  to  "  release  the  said  A.  J.  from  all  claims  or  demands 
•whereon  he,  the  said  P.  J.,  is  bound  as  security  for  the  said  A.  J.— 
Held— 

1st  That  the  agreement  as  to  P.  J.  is  supported  by  a  sufficient  con- 
sideration. 
2.  That  the  effect  of  P.  J.'s  covenant  to  release  A.  J.  is  to  discharge  W. 
H.  J.,  a  co-surety,  from  all  liability  for  contribution.  lb. 

6.  The  omission  of  the  holder  of  a  promissory  note  to  present  it  to  the 
personal  representative  of  the  deceased  principal,  within  eighteen 
months  after  grant  of  letters  of  administration,  will  not  release  one  co- 
surety from  contribution  to  another,  who  has  subsequently  paid  the 
debt. — Evans,  adrri'r,  v.  Evans,  465 

See  Witness^  2. 

RECITALS  IN  DEED. 

1.  Where  a  subsequent  purchaser  insists  that,  as  against  a  prior  grantee 
whose  deed  has  not  been  recorded,  he  is  a  bona  fide  purchaser  without 
notice,  it  is  incumbent  on  him  to  prove  the  payment  of  a  valuable 
consideration  :  The  recitals  in  his  deed  are  not  evidence  thereof. — No- 
len  &  Thompson  v.  The  Heirs  of  Gwyn,  725 
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RECORD,  EXEMPLIFICATION  OF.  .  iJ 

1.  Where  a  record  is  composed  of  several  distinct  papers,  they  should 
be  attached,  that  the  court  may  be  enabled  to  see  that  the  clerk's  cer- 
tificate applies  to  all  of  them.  But  if  this  is  not  done,  would  it  not 
be  competent  to  establish  the  genuineness  and  authenticity  of  the  trans- 
cript by  showing  that  it  is  a  sworn  or  examined  copy? — Quebe?— Hem- 
dan  V.  Givens,  262 

RIGHT  OF  PROPERTY,  TRIAL  OF. 

1.  A  claimant,  on  a  trial  of  the  right  of  property,  cannot  show  title  in  a 
stranger,  for  the  purpose  of  defeating  its  condemnation.— Foster  v. 
Smith,  193 

2.  In  a  proceeding  under  the  statute  to  try  the  right  of  property,  the 
general  issue,  after  the  onus  is  shifted,  puts  the  claimant  upon 
proof  of  his  right  to  interpose  his  claim.  lb. 

3.  Where  a  note  is  made  by  J.  H.  S.  and  endorsed  by  R.  S.  and  J.  W. 
P.  for  the  exclusive  benefit  of  N.  S.,  and  J.  W.  P.  at  the  time  of  the 
transaction  agrees  to  be  bound  equally  with  the  maker  and  first  en- 
dorser, and  N.  S.  alterwards,  with  the  assent  of  the  parties,  executes 
a  deed  of  trust  to  J.  H.  S.  to  secure  them,  and  the  property  conveyed 
is  levied  on  and  claimed  by  the  trustee  under  the  deed,  J.  W.  P.,  on 
the  trial  of  the  right  of  property,  is  an  incompetent  witness  for  the 
claimant,  nor  is  his  competency  restored  by  a  subsequent  release  td 
the  claimant  and  R.  S.  of  all  his  interest  in  the  security  and  a  bond  of 
indemnity  from  them  to  him  against  all  further  losses  on  account  of 
N.  8.— Scales  v.  Desha,  Sheppard  <$•  Co.  308 

4.  In  a  trial  of  the  right  of  property  between  one  claiming  under  deed  of 
trust  for  the  benefit  of  certain  creditors  of  the  debtor  and  an  attaching 
creditor,  the  debtor  being  dead  and  a  decree  of  insolvency  and  distri- 
bution having  been  passed  on  his  estate,  his  distributees  are  ptima/acie 
competent  witnesses  for  the  claimant.  lb, 

6.  The  sureties  in  a  bond  for  the  forthcoming  of  a  slave  seized  by  virtue  of 
an  attachment,  and  which  slave  is  afterwards  levied  upon  under  an  exe- 
cution issued  on  the  judgment  rendered  in  the  same  suit,  and  claimed  by 
a  third  person,  are  competent  witnesses  for  the  plaintiff  in  the  trial  of  the 
right  of  property. — Greene  v.  Tims,  use  ^c.  641 

6,  The  promise  of  a  plaintiff  in  attachment  to  waive  his  lien  on  the  pro- 
perty attached  in  favor  of  certain  persons  cannot,  on  the  trial  of  the 
right  to  the  property,  be  taken  advantage  of  by  one  who  has  no  con- 
nection with  the  parties  to  the  arrangement,  and  whose  interest  cannot 
have  been  prejudiced  thereby.  lb, 

7.  The  sheriff  levied  an  attachment  on  a  slave,  and,  taking  merely  a  de- 
livery bond  for  its  forthcoming  to  answer  and  satisfy  the  judgment,  re- 
stored the  slave  to  the  possession  of  the  defendant,  and  made  return  oo 

61 


890  INDEX. 

RIGHT  OP  PROPERTY,  TRIAL  OF— cokthtueb.  <  '  sf 

•  the  writ,  that  a  claim  had  been  interposed  and  bond  executed  for  the  trial 
of  the  right  of  property  :  The  plaintiff  in  attachment  thereupon  pro- 
ceeded to  prosecute  the  claim  suit,  which,  before  its  final  disposition, 

.   was  continued  six  times  by  general  order  of  the  court  and  five  timea 

.  by  consent  of  the  parties :  During  its  pendency,  the  plaintiff  aided  the 
claimant  in  procuring  security  on  a  claim  bond,  given  by  him  for  other 
slaves  levied  upon  under  an  execution  in  favor  of  another  creditor  of 
the  defendant  in  attachment,  and  induced  certain  persons  to  become 
his  sureties  by  promising  to  release  his  lien  on  the  slave  attached  :— 
Held— 

■  1st.  That,  however  strongly  the  facts  may  tend  to  show  an  intent  to 
hinder  or  delay  other  execution  creditors  of  the  defendant  in  at. 

t       tachment,  it  cannot  be  assumed  as  a  conclusion  of  law  that  the  lien 

f       of  the  attachment  was  lost. 

•  2d.  That  if  such  conclusion  could  be  indulged,  an  afler  claimant  of 

the  slave,  who  neither  shows  himself  to  have  been  an  execution 
creditor,  nor  to  have  derived  title  under  cue,  cannot  be  benefitted 
thereby*  lb. 

SALES  CONDITIONAL, 

1.-  If  the  parties  to  an  instrument,  at  the  time  of  its  execution,  intend  it 
as  a  secuiity,  whatever  may  be  its  form,  equity  will  consider  it  a  mort- 
gage ;  and  no  terms  or  words  used  in  it  will  be  allowed  to  change  its 
character  and  cut  off  the  right  of  redemption. — Robinson  v.  Far' 
relly,  472 

2.  Where  the  vendee  retains  the  r^ht  to  demand  re-payment  of  the  vendor, 
Dotwithstaading  the  purchase,  and  although  the  property  should  be  lost, 
it  is  conclusive  to  show  that  the  transaction  was  intended  as  a  security 
and  not  a  conditional  sale.  3. 

3.  Courts  of  Equity  incline  against  conditional  sales,  and  where  it  is  doubt- 
ful from  all  the  circumstances  attendant  on  a  transaction,  whether  a  con- 
ditional sale  or  a  mortgage  was  intended,  Equity  will  treat  it  as  a  security 
merely. — T^rnipseed  v.  Cunningham,  601 

4.  Where  it  is  doubtful  whether  a  transaction  was  intended  as  a  conditional 
sale  or  a  mortgage,  it  is  the  duty  of  the  purchaser,  who  insists  upon  the 
former,  to  show  clearly  that  such  was  the  iatention  of  the  parties  at  the 
time  of  the  transaction.  lb. 

See  Mortgage,  2,  5. 

SALES  UNDER  JUDICIAL  PROCESS. 

1.  Whether  a  sheriff,  who  has  levied  on  and  advertised  property  under 
one  execution,  can  sell  under  another,  which  baa  not  been  levied— 
QuEBE  1-^BHss  V.  Watkins,  329 
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SALES  UNDER  JUDICIAL  PROCESS— continued 

3.  The  omission  of  the  sheriflTand  attorney  of  the  plaintiff  in  execution, 
the  latter  of  whom  beconies  the  purchaser,  to  undeceiTe  one  who  at  the 
sale  asserts  a  superior  title  to  the  property  sold,  and  who  has  had  no 
notice  of,  but  is  evidently  ignorant  that  the  judgment  and  execution 
ur»der  which  the  sale  is  about  to  be  made  create  a  lien  prior  in  point  of 
time  to  his  title,  coupled  with  gross  inadequacy  of  price,  is  a  sufficient 
ground  for  setting  aside  the  sale.— Z«e  v.  Davis  etcd.  616 

3.  Where  the  injury  complaroed  of  is  in  l!ke  execietion  oi  the  process 
and  not  for  defect  in  the  process  itself,  it  is  competent  for  any  person 
whose  interests  are  thereby  prejudiced  to  move  to  set  aside  the 

'  sale.  lb. 

4.  The  interest  of  a  vendee  of  land,  who  hotds  a  l)ond  for  titles  and  has 
paid  the  purchase  money,  cannot  be  sold  under  execution  at  law,  and 
such  sale  confers  no  title  upon  the  purchaser.— ffcg-on  et  als.  v.  Smith 
et  als.  600 

6.  A  sale  under  execution  is  not  void,  merely  because  the  officer  sells  a 
less  interest  in  the  property  than  the  defendant  really  owns.-— O' Con- 
Tier  V.  Yeungbiood,  718 

SCIRE  FACIAS. 

1.  la  a  proceeding  by  scire  facias  to  revive  a  judgment,  a  plea  that  seeks 
to  reach  behind  the  judgment,  or  to  set  up  a  defence  against  the  ori- 
ginal cause  of  action,  is  bad  on  demurrer. — MUler  et  al  v.  Shackel' 
ford,  95 

2.  A  scire  facias  to  revive  a  judgment  must  set  forth  the  ground  on 
which  the  revival  is  sought,  and  if  it  omita  to  do  so,  it  is  latally  defec- 
tive, lb, 

9ET  OFF  AND  RECOUPEMENT. 

1.  If  an  overseer,  employed  at  a  stipulated  price  per  annum,  is  sick  a 
part  of  the  time,  and  thus  unfitted  tor  active  service,  the  employer 
may  recoupe  the  dannges  sustained  by  the  imperfect  performance  of 
the  contract.— Jonc*,  adwfr,  v.  Deyer  <!j;  Wt/%,  221 

3.  In  a  suit  at  law  on  a  note  given  for  the  purchase  money  of  slaves  sold 
and  delivered  to  the  defendant,  damages  in  respect  to  them,  resulting 
from  tlie  tortious  act  of  the  vendor's  wi'fe  committed  in  his  absence,  can- 
not be  allowed  as  a  discount  or  set  off^it  not  appearing  that  the  husban«l 
consented  to  the  tort,  or  gave  it  bis  subsequent  sanction.  >~Vat^A/  v. 

Wdlbom,  377 

3.  L.,  as  sheriff,  seized  the  property  of  (5.,  and,  refusing  to  surrender 

it  on  demand,  sold  it  under  executions  against  H.,  and,  by  direction  of 

U.f  p«idavex  thesur^us,  left  froia  the  seJe  aftei  Mtisfying  tbe  execu* 
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tions,  to  G.  as  his  agent.  Held — That  in  an  action  of  trover  by  G. 
against  the  executor  of  L.,the  surplus,  thus  paid  over,  cannot  be  al- 
lowed to  go  in  reduction  of  damages.-Locte  v.  Oarreit,  698 

SHERIFF  AND  SURETIES. 

1.  It  is  a  good  defence  to  a  rule  against  the  sheriff,  for  not  returning  an 
execution  to  the  court  from  which  it  issued  within  the  time  prescribed 
by  law,  that  it  was  delivered  to  the  plaintiff,  and  that  he  undertook  to 
return  it. — Vastbinder  v.  Spinks,  385 

2.  Where  the  return  of  a  sheriff  upon  a  writ  of  attachment  fixes  on  him 
a  liability  to  the  plaintiff,  it  is  not  competent  for  him  in  a  suit  by  the 
latter  founded  on  such  return  to  prove  that  it  is  incorrect.  In  such 
case  a  direct  application  for  leave  to  amend  the  return  should  be  made 
to  the  court  whence  the  process  issued. — The  Governor,  «se,  4<.  v. 
Bancroft,  605 

3.  If  a  sheriff  seize  two  slaves  under  execution  and  deliver  them  to  his 
overseer,  who,  without  securing  or  confining  them,  attempts  to  carry 
them  to  the  county  jail  for  safe  keeping,  and  in  doing  so,  one  of  them 
escape,  the  sheriff  is  liable  to  the  plaintiff  to  the  extent  of  its  value. — 
Eldridge  v.  Spence  et  als.  682 

4.  Where  a  sheriff,  by  suffering  a  slave  seized  under  execution  to  escape, 
has  incurred  a  liability  to  the  plaintiff,  a  subsequent  levy  of  the  execu- 
tion on  other  property,  which  fails  to  yield  enough  for  its  satisfaction, 
will  not  exempt  him  from  the  liability.  iJ. 

See  WUness,  7. 

SLANDER. 

1.  Although  in  an  action  of  slander  for  charging  the  plaintiff  with  per- 
jury, it  is  necessary  for  the  defendant,  if  he  pleads  justification,  to  sup- 
port his  plea  with  such  proof  as  would  be  required  to  convict  the 
plaintiff  on  an  indictment  for  that  offence,  yet  it  is  not  necessary,  as 
in  a  criminal  prosecution,  that  it  should  be  of  that  degree  of  certainty 
requisite  to  remove  all  reasonable  doubt  from  the  minds  of  the  jury.— 
A  mere  preponderance  is  sufficient.-— Sprui/  v.  Cooper,  791 

See  Variance^  3. 

SUMMARY  proceedings:         ' 

1.  The  lien  of  a  lessor  on  the  goods  and  chattels  upon  the  premises,  for 
the  rent  due  at  the  time  of  their  seizure  under  attachment  or  execu- 
tion, may  be  enforced  by  motion  to  the  court  to  which  the  process  is 
returnable,  to  direct  an  application  of  so  much  of  the  proceeds  of  the 
sale  as  may  be  necessary  to  discharge  iX,—Tht  Governor,  use  4^.  v. 
Bancroft  et  dL  605 
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SUPERSEDEAS. 


1.  A  proceeding  by  supersedeas  to  arrest  and  have  entry  of  satisfaction  of  an 
execution,  is  a  suit  between  the  parties  to  the  judgment,  and  the  pleadings 
must  be  made  up  in  their  names.  A  stranger  to  the  record,  though  he 
be  the  assignee  of  the  judgment,  cannot  be  permitted  to  intervene  and  ten- 
der au  issue  in  his  own  name. — Edwards  v.  Lewis,  813 

2.  Where  in  a  proceeding  to  have  entry  of  satisfaction  of  an  execution,  the 
only  issue  joined  is  the  fact  of  payment,  proof  that  the  judgment  was  as- 
signed to  a  third  person  before  the  payment,  does  not  tend  to  establish  or 
disprove   the    issue,  and   is   consequently   inadmissible.  lb. 

^      -  '.  ■ 
TAX  COLLECTOR. 

1.  If  a  collector,  before  demand  or  notice,  pays  over  to  the  treasurer 
taxes,  received  b\  him  under  color,  but  without  authority  of  law,  such 
payment  will  discbarge  him  from  all  liability  to  the  party  by  whom  they 
were  paid. — Crulchfield  v.  Wood,  702 

TENANTS  IN  COMMON. 

1.  One  tenant  in  common  is  liable  to  account  to  the  other,  for  the  rents 
and  profits  of  the  joint  estate,  received  by  him  with  the  other's  assent. 
— Pope  et  al.  v.  Harkins  et  al.  321 

3.  If  tenants  in  common  agree  that  one  of  them  shall  occupy  the  joint 
estate,  and  pay  to  the  other  a  stipulated  reit  for  one  half  of  the  land 
he  cultivates,  a  court  of  law  is  competent  to  afford  full  redress  for  a 
breach  of  the  contract. — Lockard  v.  Lockard,  423 

TRESPASS,  ACTION  OF. 

1.  In  an  action  for  a  tort  to  to  the  person,  the  plaintiff  is  not  entitled  to  a 
discovery  from  the  defendant  in  aid  of  hie  action. — Robinson  v. 
Craig,  60 

a.  A  count,  which  avers  " that  the  defendant  falsely,  maliciously,  and 
without  probable  cause,  charged  the  said  plaintiff  with  the  crime  of 
felony,  and  upon  said  charge,  falsely,  maliciously,  and  without  proba- 
ble cause,  caused  the  said  plaintiff  to  be  arrested  by  his  body,  and  to 
be  imprisoned  and  kept  and  detained  in  prison  for  a  bug  time,  to-wit, 
for  the  space  of  one  day  then  next  following,  at  the  expiration  of  which 
said  time,  he  the  said  defendant  caused  the  said  plaintiff  to  be  released 
and  set  at  liberty,  and  wholly  abandoned  his  said  prosecution,"  is  not 
a  good  count  in  case  for  malicious  prosecution,  but  is  a  good  count  iu 
trespass  for  false  imprisonment. — Ragsdale  v.  Bowles,  62 

8.  If  counts  in  case  and  trespass  be  joined,  and  the  defendant  demurs 
to  one  count  only,  the  demurrer  must  be  overruled.  The  mis-joinder 
c^n  be  reached  alone  by  demurrer  to  the  declaration.  lb* 
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TRESPASS,  ACTION  OF— continued. 

4.  In  this  State,  an  action  of  trespass  qtiare  elausum  /regit  to  recover 
mesne  profits  will  not  lie  in  favor  of  a  disseissee,  unless  he  has  re- 
gained the  possession,  and  that  too  by  entry.— 'Fry  v.  The  Branch  Bank 
at  Mcbih,  282 

&.  B.,  the  owner  of  a  slave,  gave  permission  to  W.  to  whip  him  when- 
ever he  should  find  him  on  his  premises,  and  to  use  such  means  as 
were  necessary  and  proper  to  keep  him  away.  W.  caught  the  slave 
on  his  premises,  and  whipped  him,  anl,  having  found  him  there  again, 
about  three  years  afterwards,  inflicted  on  him  a  whipping  of  much 
greater  severity :  Held — 1st.  That  in  an  action  of  trespass  for  the 
second,  evidence  of  the  first  whipping  is  admissible  in  mitigation  of 
damages.  2d.  That  if  the  plaintiff  desired  to  restrict  its  influence 
upon  the  jury,  he  should  have  asked  appropriate  charges  of  the  court 
limiting  its  legal  effect.— BoZing'  v.  Wright  et  al.  664 

TROVER. 

1 .  The  exception  to  the  general  rule,  by  which  the  declarations  of  the  de- 
fendant in  trover  in  reply  to  a  demand  of  the  property,  when  they 
amount  to  a  reasonable  excuse  or  qualification  of  his  refusal  to  deliver 
it,  are  allowed  to  go  to  the  jury,  does  not  apply  where  the  possession 
has  been  tortiously  acquired. — Parker  v.  Goldsmith,  626 

2.  Where  the  trustee  by  a  deed  of  assignment  is  given  the  discretionary 
power  to  sell  whenever  he  thinks  proper,  either  at  private  or  public 
fealei  a  provision  that  the  assignor  shall  retain  possession  of  the  chat- 
tels conveyed,  until  a  favorable  opportunity  for  the  sale  of  them  shall 
offer,  does  not  impair  the  right  of  the  trustee  to  reduce  them  to  his 
immediate  possession,  or  to  maintain  trover  against  one  who  converts 
thera. — Abercrombie  v.  Bradford,  660 

3.  The  wrongful  seizure  under  an  attachment  of  goods  in  the  hands  of 
a  bailee,  and  taking  from  him  a  forthcoming  bond  for  their  delivery,  is 
6uch  a  conversion  as  will  support  an  action  of  trover  by  the  owner 
against  the  sheriff.  26. 

4.  Trover  lies  against  an  executor  for  a  conversion  by  the  testator  in  his 
lite-time. — Locke  v.  Garrett,  698 

6,  L.,  as  sheriff,  seized  the  property  of  G.,  and,  refusing  to  surrender  it 
on  demand,  sold  it  under  executions  against  H.,  and,  by  direction  of 
H.,  paid  over  the  surplus,  left  from  the  sale  after  satisfying  the  execu- 
tions, to  G.  as  his  agent :  Held — That  in  an  action  of  trover  by  G. 
against  the  executor  of  L.,  the  surplus,  thus  paid  over,  cannot  be  al- 
lowed to  go  in  reduction  of  damages.  Jb. 

See  Evidence^  14. 
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TRUSTEE  AND  CESTUI  QUE  TRUST. 

1.  If  the  trustee,  in  a  deed  for  the  benefit  of  cf  editors,  improperly  per- 
mits the  grantor  in  his  life-time  or  his  administrator  after  his  death  to 
retain  possession  of  the  slaves  of  the  trust  estate  and  receive  the  pro- 
ceeds of  their  labor,  without  deriving  any  profit  to  himself  therefrom, 
the  measure  of  his  liability  is  not  the  benefit  that  may  have  accrued  to 
the  grantor  or  his  estate,  but  the  value  of  the  reasonable  hire  of  the 
slaves. — Harrison^  adnir,  et  al.  v.  Mock  et  al.  616 

52.  Where  a  trustee,  himself  a  creditor,  accepts  from  the  debtor  a  deed 
of  trust  for  the  benefit  of  all  his  creditors,  which  provides  for  their 
payment  "equally  and  rateably,without  any  distinction  or  preference," 
he  thereby  agrees  to  execute  the  trust  according  to  the  provisions  of 
the  deed  and  to  share  pro  rata  with  the  other  creditors,  should  the  trust 
efiects  prove  insufficient  for  the  satisfaction  of  all.  lb. 

3.  Where  all  the  effects  of  a  trust  estate  have  been  converted  into  money, 
and  the  debt  constituting  a  charge  upon  it  ascertained,  the  decree 
against  the  trustee,  who  is  himself  a  creditor,  should  be  for  the  bal- 
ance that  remains,  after  deducting  the  dividend  to  which  he  is  entitled, 
and  not  for  the  entire  sum  found  in  his  hands. — lb.  617 

4.  A  trustee*  who,  after  the  acceptance  of  the  trust,  in  good  faith,  pays 
off  executions  which  create  a  lien  on  the  trust  estate,  is  entitled  to  be 
reimbursed  the  full  amount  of  such  payments,  but  he  cannot  be  allow- 
ed to  avail  himself  of  executions  thus  purchased  to  sell  the  trust  ef- 
fects, lb. 
See  Chamxry — Pleading  and  Practice  in,  19. 

TRUSTEES,  SALES  BY. 

1.  The  regularity  and  validity  of  a  trustee's  sale,  and  of  the  purchase 
under  it,teannot  be  questioned  by  a  stranger  to  the  deed. — Herbert  v. 
Hanricky  681 

USE  AND  OCCUPATION. 

1.  Assumpsit  for  use  and  oecupation  will  lie  against  one  who  takes  pos- 
session of  vacant  land,  admitting  that  he  has  no  title,  and  expressing 
a  willingness  to  pay  rent  to  the  rightful  owner ;  but  possession  by  a 
naked  trespasser  is  not  of  itself  sufficient  to  sustain  the  action.  (Da- 
vidson v.  Ernest,  7  Ala.  817,  commented  on  and  approved.) — jExVs 
of  Smith  V.  Houston,  use  <S^.  Ill 

2.  A  plaintiff  in  assumpsit  for  use  and  occupation  cannot  recover  rent, 
that  has  accrued  before  the  execution  and  delivery  of  the  deed  under 
which  he  claims  title.  lb. 

3.  Assumpsit  for  use  and  occupation  will  lie  against  a  naked  trespasser 
on  real  estate,  in  favor  of  a  lessee  who  elects  to  waive  the  trespass  and 
permits  the  trespasser  to  retain  possession  until  the  expiration  of  nis 
iQtm.'^CaUerlin  v.  Spinks^  467 
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USURY. 

1.  Where  the  acceptor  of  a  bill  of  exchange,  drawn  for  his  accommoda- 
tion, disposes  of  it  at  a  rate  of  discount  greater  than  the  legal  rate  of 
interest,  the  contract  is  usurious,  and  being  thus  infected,  the  purchaser 
cannot  be  regarded  as  as  a  iona  fde  holder. — Carlisle  v.  Hill,        398 

VARIANCE. 

1.  Where  the  verdict  in  a  claim  suit  finds  the  issue  generally  in  favor 
of  the  plaintiff,  a  judgment  condemning  the  interest  of  one  defendant 
in  execution  only  is  variant  from  the  verdict  and  erroneous,  but  the 
error  is  one  which  does  not  require  the  cause  to  be  remanded,  and 
will  consequently  be  here  corrected  at  the  cost  of  the  plaintiff  in  error. 
■—Windham  v.  Clarke  et  al.  669 

2.  On  the  trial  of  a  criminal  prosecution  against  a  clerk  of  the  Circuit 
Court  for  collecting,  under  judgment  in  favor  of  the  State,  and  refusing 
to  pay  over  to  the  county  treasurer  money  to  which  he  is  entitled, 
within  three  days  after  demand,  proof  that  the  collection  was  made 
in  county  claims  will  not  support  the  indictment. — Tucker  v.  The 
State,  670 

3.  Where  the  declaration  in  an  action  of  slander  alleges,  that  the 
words  spoken  were  in  reference  to  an  oath  taken  by  the  plaintiff  before 
the  register  and  raceiver  of  a  land  office,  touching  the  entry  of  land, 
proof  of  an  oath  taken  before  a  notary  public,  concerning  the  same 
subject  matter,  does  not  support  the  allegation. — Phillips  vs. 
Beene,  720 

VENDOR  AND  VENDEE. 

1.  A  vendee  of  land,  who  has  re-sold  it  with  covenant  of  warranty,  and 
delivered  up  the  possession,  if  the  deed  from  the  original  vendor  is  lost, 
may  apply  to  a  Court  of  Chancery  to  compel  the  widow  and  heirs  of 
the  vendor  to  supply  the  loss,  by  a  re-conveyance,  without  waiting 
until  the  heirs  assert  title  to  the  land. — Owen  et  al.  v.  Paul,  130 

2.  A  vendor  of  land,  who  has  executed  his  bond,  conditioned  to  make 
title  upon  the  payment  of  the  purchase  money,  has  a  lien  on  the  land 
until  such  payment  is  made,  and  the  vendee  must  show  that  he  has 
an  equitable  right  to  the  land,  freed  from  such  lien,  before  the  Orphans 
Court  can  decree  that  the  legal  title  be  conveyed  to  him  by  the  per- 
sonal representative  of  the  vendor.  Such  a  lien  is  regarded  in  the  na- 
ture of  a  mortgage,  and  the  fact  that  the  notes  given  for  the  purchase 
money  are  barred  by  the  statute  of  limitations  does  not  destroy  it.— 
Driver,  adni'r,  v.  Hudspeth,  348 

S.  An  inchoate  right  to  dower  is  such  an  incumbrance  on  land  as  will 
authorise  a  purchaser,  who  has  contracted  for  a  good  and  lawful  title, 
to  refuse  to  perform  the  contract.— Pori:s  v.  Brooks,  ^^ 
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VENDOR  AND  VENDEE— continued. 

4.  Where  the  vendee  retains  possession  of  the  land,  a  Court  of  Equity 
will  not  rescind  the  contract,  unless  there  be  some  special  ground  for 
its  interposition,  such  as  the  vendor's  inability  to  make  title,  coupled 

•  with  his  insolvency,  or  fraud  in  the  sale.  lb. 

5.  A  Court  of  Equity  will  not  rescind  a  contract,  where  the  vendor,  al- 
though unable  to  make  title,  is  perfectly  solvent,  and  has  been  guilty 

'  of  no  fraud,  on  the  ground  that  he  is  a  resident  of  another  State,  when 

•  it  is  shown  that  he  was  such  at  the  time  of  the  contract,  and  has  so 
continued  ever  since.  lb. 

6.  Upon  the  approval  by  the  President  of  a  contract,  made  by  an  Indian 
reservee  under  the  Creek  Treaty  of  1832,  for  the  sale  of  his  land,  the 
title  of  the  purchaser  relates  back  to  the  date  of  the  contract,  and  in- 
ures to  his  intermediate  vendee,  whether  by  quitclaim  or  warranty 
deed. — Nolen  cj*  Thompson  v.  The  Heirs. of  Gwyn,  725 

7.  In  an  action  on  the  case  by  the  vendee  against  the  vendor  of  land,  to 
recover  damages  for  falsely  representing  that  the  tract  embraced  a  cer- 
tain designated  portion  of  good  land,  whereby  the  vendee  was  induced 
to  make  the  purchase,  it  is  not  necessary  to  prove  that  the  vendor 
knew  that  the  representation  was  false  at  the  time  he  made  it. — Mun- 
roe  V.  PritcJieti,  785 

VERDICT. 

1.  A  verdict  in  an  action  of  trespass  to  try  title,  which  describes  the  pre- 
mises as  "lot  number  twenty -eight  in  the  plat  of  the  town  of  Pickens- 
ville  in  Pickens  county,"  is  suflSciently  certain  to  support  a  judgment. 
— Henley  v.  Br.  Bank  at  Mobile,  663 

2.  The  crime  of  murder  being  divided  by  our  penal  code  into  two  grades, 
with  different  punishments,  it  is  necessary,  on  the  trial  of  an  indict- 
ment for  that  offence,  that  the  verdict  of  the  jury  should  ascertain  the 
degree,  otherwise  no  judgment  can  be  pronounced  upon  it. — Cobiav. 
The  State,  781 

WARRANTY. 

1.  An  instrument  in  the  following  words :  "Received,  Mobile,  24th  April 
1846,  of  James  Barnes,  six  hundred  and  fifty  dollars  for  a  negro  slave, 
named  Joe,  about  twenty-five  years  old,  sound  and  heaUhy,  the  title  to 
the  same  I  fully  guarantee,"  does  not  import  a  warranty  of  soundness. 
—•Barnes  v.  Blair,  71 

9.  Where  there  is  an  express  warranty  in  one  particular,  the  law  will 
not  imply  it  in  another.  lb. 

8.  A  warranty  of  soundness  is  broken,  if  the  property  is  diseased  at  the  time 
of  the  sale,  whether  the  disease  be  of  a  permanent  character  or  not,  and 
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WARRANTY— CONTINUED. 

the  vendee  is  entitled  to  recover  to  the  extent  of  the  dsmage  he  has  bus* 
tained  by  the  breach. — MarshaU  v.  Wood^  806 

4-  The  vendee,  after  a  breach  of  warranty,  may  reta:in  the  property  in  its 
unsound  condition,  and  rely  upon  the  warranty.  He  is  not  bound  to  ac- 
cept the  proposition  of  the  vendor  to  rescind  the  contract  and  refund  the 
purchase  money,  with  interest,  &c.;  nor  can  his  promise  to  consider  such 
proposition,  and  to  give  him  notice  whether  he  will  accept  it  or  not,  before 
he  institutes  suit,  which  he  fails  to  do,  deprive  him  of  his  action,  or 
amount  to  a  waiver  or  discharge  of  the  vendor's  liability — especially  where 
it  is  not  shown  that  the  latter  is  placed  in  any  worse  condition  by  ths 
want  of  such  notice.  3. 

b.  In  an  action  for  a  breach  of  warranty  of  soundness  in  the  sale  of  a  slave, 
the  true  measure  of  damages,  where  the  vendee  retains  the  property,  and 
it  is  of  any  value,  is  the  difference  between  its  actual  value  at  the  time  of 
the  sale  and  the  value  it  would  have  possessed  had  it  conformed  to  the 
warranty — holding  the  price  paid  as  evidence  of  the  latter — to  which  the 
jury  may  add  interest  on  such  diflference,  and  money  necessarily  paid  to  a 
physician  in  attempting  to  cure  the  disease.  lb. 

WATER-COURSES. 

1.  One  invested  by  grant  from  the  government  with  title  to  land,  through 
which  a  water  course  runs,  acquires  thereby  no  greater  right  to  the 
use  of  the  water  than  others,  over  whose  premises  the  same  stream 
passes,  and  cannot  so  use  it  as  to  corrupt  or  impair  its  quality  to  their 
prejudice  or  injury.— Leims  v.  Stein,  214 

WILLS,  TESTAMENTS,  AND  PROBATE  OP. 

1.  J.  M.  by  his  will  bequeathes  certain  property  to  his  son,  C,  in  trust, 
&c.  for  the  maintenance  of  his  son,  R.,  his  family,  and  lawful  children, 
which  he  now  has  or  may  hereafter  have,  and  the  survivor  of  them :  Held — 
That  the  limitation  over,  in  favor  of  the  survivor,  regarded  as  an  exe- 
cutory devise,  is  too  remote  and  is  consequently  void.— Allen  <^  Wife 
V.  White,  adm'r,  181 

2.  Where  J.  M.  bequeathes  property  to  his  son,  C,  in  trust,  &c.  for  the 
maintenance  of  his  son,  R.,  his  family,  and  lawful  children,  which  he  now 
has,  or  may  hereafter  have,  and  the  survivor  of  them,  and  on  the  further 
trust,  that  his  said  son,  R.,  jointly  with  the  trustee,  shall  have  the 
power  to  sell  any  part  of  the  property,  and  to  dispose  of  all  or  any  part 
of  it  himself  by  last  will  and  testament,  the  limitation  over  in  favor  of 
the  survivor,  being  repugnant  to  the  absolute  power  of  disposal  given 
to  R.  by  the  will,  is  void.  It  is  essential  to  the  validity  of  an  executory 
devise,  that  it  cannot  be  defeated  by  any  act  of  the  first  taker.        lb. 

3.  The  Orphans'  Court  of  the  county  in  which  a  testator  dies  has  juris- 
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WILLS,  &C.— CONTIKUED. 


diction  to  take  the  probate  of  his  will  of  real  estate,  and  its  decree  in 
Buch  case,  however  erroneous,  cannot  be  collaterally  impeached  by  a 
stranger  to  the  proceeding. — Herbert  v.  Hanrick,  681 

4.  Where  a  testator  directs  his  executors  to  keep  together  and  manage 
the  property  until  the  death  of  his  widow,  to  distribute  the  annual 
proceeds,  after  supplying  her  wants,  among  the  legaitees,  and  at  her 
death  to  divide  the  property  itself  among  them  in  such  a  way,  taking 
into  the  account  the  advances  made  by  himself  and  those  that  may 
be  made  by  the  executors,  as  shall  render  the  portion  of  each 
equal,  a  purchaser  of  the  interest  of  one  of  the  legatees  acquires  only 
the  rights  of  such  legatee  upon  the  final  settlement,  and  cannot  claim 
any  other  or  greater  interest.— 'Goodman,  ex'r,Y.Benham,adm'r,  626 

WITNESS. 

1.  A  legatee  under  a  will  is  prima  facie  an  incompetent  witness  for  the 
executors  in  a  suit  against  them,  for  money  alleged  to  have  been  due 
by  the  testator. — JExr's  of  Robertson  v.  Allen,  106 

2.  Where  a  principal  places  in  the  hands  of  his  surety  the  note  of  a  third 
person  as  an  indemnity  against  his  liability,  and  the  surety,  after  sue- 
ing  tha  note  to  judgment,  without  the  consent  of  the  principal,  settles 
said  judgment  by  taking  from  the  defendant  therein  the  note  of  ano- 
ther person,  endorsed  by  him,  the  principal  is  a  competent  witness  for 
the  surety  in  a  suit  against  the  said  defendant  as  endorser  of  the  note 
60  assigned  by  him  in  discharge  of  said  judgment.-~Her7ufo7i  v. 
Givens,  262 

3.  In  the  examination  of  a  witness  on  voir  dire,  it  is  permissible  for  him 
to  testify  as  to  the  contents  of  written  instruments  that  are  not  pro- 
duced* S>. 

4.  Where  a  note  is  made  by  J.  H.  S.  and  endorsed  by  R;  S.  and  J.  W. 
P.  for  the  exclusive  benefit  of  N.  S.,  and  J.  W.  P.  at  the  time  of  the 
transaction  agrees  to  be  bound  equally  with  the  maker  and  first  en- 
dorser, and  N.  S.  afterwards,  with  the  assent  of  the  parties,  executes 
a  deed  of  trust  to  J.  H.  S.  to  secure  them,  and  the  property  conveyed 
is  levied  on  and  claimed  by  the  trustee  under  the  deed,  J.  W.  P.,  on 
the  trial  of  the  right  of  property,  is  an  incompetent  witness  for  the 
claimant,  nor  is  his  competency  restored  by  a  subseqtient  release  to 
the  claimant  and  R.  S.  of  all  his  interest  in  the  security  and  a  bond 
of  indemnity  from  them  to  him  against  all  further  losses  on  account 
of  N.  S. — Scales  v.  Desha,  Sheppard  &  Co.  308 

6.  In  a  trial  of  the  right  of  property  between  one  claiming  under  deed 
of  trust  for  the  benegt  of  certain  creditors  of  the  debtor  and  an  attach- 
ing creditor,  the  debtor  being  dead  and  a  decree  of  insolvency  and 
distribution  havmg  been  passed  on  his  estate,  his  distributess  are 
prima  facie  competent  witnesses  for  the  clainjant. — lb.  309 
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WITNESS— CONTIITOED. 

6.  Ill  a  contest  between  the  creditor  and  garnishee  of  a  debtor,  the  debtor 
is  prima  facie  an  incompetent  witness  for  the  garnishee.— Morsfon  v. 
Carr,  325 

7.  The  Sheriff,  on  a  trial  of  a  rule  against  himself  and  securities  for  fail- 
ing to  return  an  execution,  is  incompetent  to  testify  against  the  plain- 
tiff.—  Vastbinder  V.  Spinks,  385 

8.  The  maker  of  a  negotiable  note  is  a  competent  witness  for  the  endorsee 
in  an  action  against  the  endorser  for  the  purpose  of  proving  that  he  has 
fully  indemnified  the  latter. — CockrilVs  Adm'r  v.  Hobson,  use,  &c.    391 

9.  Where  money  is  received  to  the  use  of  a  firm,  and  suit  is  instituted 
for  its  recovery  against  one  of  the  partners  alone,  the  other,  being  lia- 
ble to  his  copartner  for  contribution  in  the  event  of  a  recovery,  is  an  m- 
competent  witness  for  him. — Cochran  &  Estill  v.  Cunningham's 
ExW,  448 

10.  The  sureties  in  a  bond  for  the  forthcoming  of  a  slave  seized  by 
virtue  of  an  attachment,  and  which  slave  is  afterwards  levied  upon 
under  an  execution  issued  on  the  judgment  rendered  in  the  same 
suit,  and  claimed  by  a  third  person,  are  competent  witnesses  for  the 
plaintiff  in  the  trial  of  the  right  of  property. — Greene  v.  Tim^, 
use,  &c.  641 

1 1 .  A  witness,  who  is  not  a  medical  man,  is  incompetent  to  express  an  opin- 
ion as  to  the  particular  species  of  fits  with  which  any  one  is  afflicted. — 
McLean  v.  The  State,  673 

See  Intendments,  SfC.  3. 

WRIT  OF  RIGHT. 
See  Curtesi/,  Sfc.  1. 
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